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BENTINCK  V.  WILLINK  ^^A^i!^'^ 

rp  .  9th  May. 

1  HE  Plaintiflb  were  the  owners  of  certain  plantations      Equity  con. 

in  the  colony  of  Demerara,  subject  to  several  debts,  in  answcn'' 

the  nature  of  mortgages,  inasmuch  as  they  were  sped-      BUi  by  the 

fie  and  redeemable  charges  upon  the  estates.      These  titeb D^e^* 

ran,  against 
an  incombranoer  thereon,  to  restrain  him  from  enforcing  payment  in  this  country  of 
notes  whidi  had  been  giyen  for  part  of  the  debt,  on  the  ground  that  the  incumbrancer 
could  not  deliyer  up  uie  grosse  copy  of  the  acts  of  hypothecation,  which  it  was  alleged 
was  necessary  to  a  Talid  discharge.  The  common  mjunction  was  obtained.  The 
answer  admitted  that  the  incumbrancer  had  no  grosse  copy  in  his  possession,  and  that  a 
second  grosse  copy  would  not  be  issued  by  the  Court  without  indemnity ;  but  it  did  not 
state  for  what  purpose  or  in  whose  favour  the  indemnity  was  required,  or  that  grosse 
copies  had  not  been  actually  taken  out  in  respect  of  the  charges  which  the  Defendant  had 
upon  the  estate,  or  that  any  inquiries  or  searches  had  been  made  in  reference  to  these  ques- 
tions, or  that  any  cancellation  or  discharge  had  been  entered  in  Court  in  respect  of  the  pre- 
Tious  payments  on  account  of  the  debt.  Hie  Plaintifis  and  the  Defendant  had  both  acted 
with  regard  to  the  estate,  in  their  previous  dealings  concerning  it,  without  requiring  the 
production  of  the  grosses.  The  Court  dissolved  the  injunction,  upon  the  incumbrancer 
giving  security  to  indemnify  the  Plaintiffs  from  any  consequences  ansing  from  the  absence 
of  the  grosses. 

Tlie  Courts  of  this  country  will  apply  the  general  law  of  this  country,  (being  abstractedly 
just,  and  not  exclusively  founded  upon  anypecnliar  or  technical  rule),  to  questions  relating  to 
Umds  in  a  colony,  whore  a  different  system  of  jurisprudence  prevails,  uuIms  it  is  suggested  or 
shewn  that  the  laws  of  the  colony  are  different  on  the  point  in  question ;  and  th^efore  the 
mortgagee  of  an  estate  in  Dcmeran  was  held  not  to  be  bound  to  produce  his  securities  for 
tuipertAoD  before  payment. 
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1842. 
Bbntinck 

V. 
WiLLINK. 

Statement, 


charges  were  created  at  different  periods,  fix)m  1799  to 
1829;  and  all  the  interest  in  those  to  which  the  ques- 
tion upon  the  present  motion  referred,  had,  by  several 
instruments  to  which  the  Plaintiffs  and  Defendant  were 
parties,  become  vested  in  the  Defendant,  who  had  psud 
off  the  original  incumbrancers.  The  debt  or  charge  of 
the  Defendant  was  reduced  by  his  receipt  of  the  com- 
pensation-money piud  in  respect  of  the  slaves ;  and  in 
May,  1837,  an  arrangement  was  entered  into  between 
the  Plaintiffi  and  the  Defendant,  by  which  the  amount 
remaining  due  was  ascertained,  and  agreed  to  be  paid 
in  five  annual  instalments,  for  which  the  Plaintiffs  were 
not  to  be  personally  liable ;  but  the  securities  of  the 
Defendant  upon  the  estates  were  to  subsist  until  the 
whole  was  piud  off;  yet,  if  the  payment  of  every  instal- 
ment was  made  within  six  months  from  the  time  it 
became  due,  the  security  of  the  Defendant  on  the  pro- 
perty was  not  to  be  put  in  force.  In  1838,  the  change 
in  the  laws  affecting  labour  in  the  colonies  was  stud  to 
have  occasioned  a  difficulty  in  providing  for  the  first 
instalment ;  and  the  Defendant  consented  to  postpone, 
for  some  months,  the  time  of  payment  of  part  of  that 
instalment,  the  Plaintiffii  giving  their  promissory  note 
for  the  payment  of  the  amount,  in  respect  of  which  the 
lime  was  so  enlarged.  It  did  not  appear  that  any  ques- 
tion had  been  raised  before  the  year  1838,  with  re- 
spect to  the  production  of  the  instruments  upon  which 
l^al  effsct  was  given  to  the  securities  as  specific  charges 
upon  the  estate ;  but,  in  1838,  the  Plaintiffs  requested 
that  the  ''original  mortgages,"  and  subsequently  that 
the  "grosse  "  might  be  produced,  which  the  Defendant 
expressed  his  readiness  to  do  when  required.  A  meet- 
ing afterwards  took  place,  at  which  the  securities  were 
to  be  produced,  when  it  appeared  that  the  instruments 
in  possession  of  the  Defendant  were  copies  of  the  act  of 
the  Court,  by  which  the  charge  upon  the  estate  was 
authenticated ;  but  were  not  the  copies  designated  as 
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The  promissory  note  given  for  the  instal- 
ment in  arrear  became  due  in  July,  1839,  and  the  De- 
fendant brought  his  action  upon  it  and  recovered  judg- 
ment. The  bill  was  filed  for  an  account  of  what  was 
due  to  the  Pefendant  and  to  restrain  proceedings  in  the 
action  in  respect  of  this  security,  until  the  production 
and  delivery  up  of  the  grosse  copies  to  the  Plaintaffii* 
Ewcutaon  was  stayed  by  the  common  injunction. 

Upon  the  filing  of  the  answer  the  order  nisi  to  dis- 
solve the  ii\}unction  was  obtained.  The  only  material 
question  was  with  regard  to  the  character  and  value  of 
the  grosse,  and  the  effect  of  its  absence,  or  of  any  se- 
parate dealing  with  that  instrument,  upon  the  title  to 
the  estate,  according  to  the  law  of  Demerara  (a). 


Mr.  Girdlestane  and  Mr.  James  Parker,  for  the  Plain- 
tiffl,  shewed  cause  against  dissolving  the  injunction,  and 
argued  that  the  grosses,  when  taken  out,  became  the 
title-deeds  of  the  mortgagee ;  that  unless  the  mortgagee 
was  prepared  to  deliver  up  the  groese  copies  upon  pay- 
ment of  the  mortgage-money,  he  was  not  in  a  situation 
to  reconvey  the  estate,  and  therefore  should  not  be  per- 
mitted to  enforce  payment ;  that  the  payments  made  in 
respect  of  the  charges  on  the  estate  ought  in  fact  to  be 
written  off  upon  the  grosse,  in  order  to  constitute  the 
proper  evidence  of  payment;  that  other  interests  in  the 
estate  may  have  been  created  by  assignment  or  deposit 
of  the  grosses,  by  the  prior  mortgagees;  and,  unless  the 
transaction  were  duly  written  off  on  the  grosse,  interests 
might  subsequently  be  created  by  transfer  of  those  in- 
struments to  other  persons  without  notice  of  the  dis- 
charge of  the  debt  to  which  they  related.  That  the 
Court  in  Demerara  would  not  grant  a  second  grosse 

(a)  Tbe  extent  of  the  admianon    law  of  Demerara  on  this  lubject, 
in  the  anawer,  with  respect  to  the    will  appear  in  the  judgment. 

b2 
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Argufmeni, 
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copy,  and  therefore,  unless  the  Court  continued  the  in- 
junction, the  Plaintiffs  would  be  compelled  on  the  one 
hand  to  pay  the  sum  due  upon  the  security;  whilst,  upon 
the  other,  they  would  not  be  enabled  to  raise  money  by 
a  mortgage  of  the  estate  to  other  persons :  Vanderlin- 
den.  Institutes  of  the  Law  of  Holland,  by  Henry,  p.  258: 
2  Bvrgey  Colon.  Law,  p.  722,  where,  after  observing  that 
the  transport  is  entered  amongst  the  ojctes  of  the  Court, 
from  which  the  secretary  gives  the  parties  une  grosse, 
it  is  added, — '^  The  production  of  this  instrument  af- 
fords the  proof  of  the  preceding  title  on  which  this 
judicial  act  of  delivery  has  taken  place."  S.  V.  Leeuwen, 
lib,  4,  €.  7,  ss,  10,  12  ;  Report  of  the  Law  of  Demeraray 
p.  203.  In  Schoole  y.  Sail  (a),  the  Court  restrained  a 
mortgagee  from  proceeding  at  law  against  the  mortgagor 
upon  his  bond,  when  he  was  not  in  a  condition  to  de- 
liver up  the  title-deeds :  Stokoe  v.  Rohson  (&),  Smith  v. 
Bicknell  (c),  Shelmardine  v.  Harrop  {d). 

Mr.  Burffe,  Mr.  Sharpe,  and  Mr.  GouBmrn,  for  the 
Defendant. 

There  is  no  analogy  between  the  "grosse  **  of  the  act  of 
Court)  in  British  Guiana,  and  a  mortgagcdeed  in  this 
country.  The  grosse  is  in  no  point  of  view  the  security. 
The  appearance  of  the  party  in  Court  personally,  or  by 
his  attorney,  and  his  acknowledgment  of  the  hypotheca- 
tion of  tiie  property,  creates  the  charge  upon  it.  No 
Interest  could  be  acquired  in  the  property  by  transfer, 
delivery,  or  other  dealing  with  the  grosse  of  the  mort- 
gage. By  the  law  of  British  Guiana,  no  interest  can  be 
acquired  in  immovable  property,  eitiier  on  sale,  mort- 
gage, or  transfer  of  the  mortgage,  unless  by  an  act  in 
Court  in  which  the  vendor,  mortgagor,  or  mortgagee, 
either  personally  or  by  attorney,  sells,  mortgages,  or 


(a)  1  Sch.&Lef.  176. 
{h)  SV.&B.  51. 


(c)  Id.  n. 

id)  6Madcl.39. 
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assignsy  and  the  purdiaser^  mortgagee,  or  assignee  per- 
sonally or  by  his  attorney,  accepts  the  property  sold, 
mortgaged,  or  ceded  to  him.  Voet,  Kb.  20,  tit.  1, 
R.  9;  Grotius,  Manud.  ad  Jurisp.  HoU.  lib.  2,  cap.  48, 
%.  36,  37  (a).  The  grosse  is  nothing  more  than  an 
office-oopy  of  the  record  of  the  transaction  in  the 
Court,  although  it  may  be  distinguished  from  other 
office-copies  somewhat  as  the  probate  copy  of  a  will 
granted  by  the  ecclesiastical  court  is  distinguished  firom 
other  copies  issued  out  of  the  same  Court  Neither 
of  the  parties  to  the  hypothecation  are  compelled  to 
take  out  a  grosse  copy  of  the  act;  and  it  is  in  fact 
often  omitted  There  is  no  evidence  in  this  case  that 
any  grosse  copies  were  taken,  and  there  is  evidence  that 
none  of  the  grosse  have  come  to  the  possession  of  the 
Defendant.  It  is  not  the  custom,  and  there  is  no  law 
requiring,  that  payments  on  account  of  the  debt  for 
which  the  estate  is  hypothecated,  should  be  written  off 
upon  the  grosse.  The  act  of  cancellation,  entered  upon 
the  records  of  the  Court,  is  the  proper  evidence  of  the 
satisfaction  of  the  mortgage ;  and  that  is  effected  without 
production  of  the  grosse.  It  resembles,  in  this  respect, 
the  entry  of  satisfaction  of  a  judgment  in  this  country. 


1842. 
Bbntinck 

V. 
WiLLINK. 

Argummi, 


Vice-Chancellor  : — 

The  case  suggested  on  the  part  of  the  Plmntiffs,  and 
which  is  admitted  by  the  Defendant,  is,  that  the  mort- 
gages in  this  case  were  made  according  to  the  Dutch 
law,  and  that  the  form  of  a  Dutch  mortgage  differs 
from  that  of  an  English  mortgage.  It  is  not  effected 
by  means  of  a  private  deed  between  the  parties, — but 
the  parties  go  into  Court,  and  the  mortgage  is  effected 


(a)  As  to  the  cessions  or  as- 
signments of  mortgages,  see  also 
Voct,  lib.  18,  tit.  4^  n.  11,  and 


lib.  20,  tit.  4,  n.  35  ;   Sandc,  de 
Cess.  Act.  c.  2,  n.  10, 11,  p.  7. 


Judgment. 
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1842. 

BSNTIKCK 

V. 
WlLLINK. 

Judgment. 


by  an  act  of  Court,  which  creatcB  the  spedfic  charge, 
and  that  act  of  Court  is,  in  truth,  the  original  mortgage : 
it  is  the  security  itself^  and  nothing  else  constitntes  the 
security.  It  appears,  however,  that  there  is  a  practice 
for  the  mortgagee  to  take  out  what  is  called  a  ffrosse, 
which  I  believe  means  nothing  more  than  an  engross- 
ment ;  but  it  differs  from  all  other  office-copies,  whether 
engrossed  or  not,  in  this, — ^that  it  is  considered  as  the 
authentic  document  which  evidences  the  title  of  the 
mortgagee ;  and  it  appears  that  the  Court  will  never  grant 
a  second  grosse  copy.  It  does  not  appear  that  there  is 
any  restriction  to  the  number  of  office-copies  which  are 
given  out,  but  they  will  not  grant  a  second  ffrasse  copy, 
unless  the  loss  of  the  first  be  sufficiently  proved,  and  the 
party  applying  for  the  second  grosse  copy  enters  into  an 
indemnity  against  any  possible  consequences  of  their 
being  two  grosses  in  existence* 


Now,  the  Flaintiffii  allege  that  the  grosse  is  the  only 
evidence  of  the  existence  of  the  mortgage.  They  allege, 
that  when  a  mortgage  is  satisfied,  it  is  necessary  that 
the  grosse  should  be  produced  in  order  that  the  mortgage 
may  be  cancelled,  and  satisfaction  may  appear  by  act  of 
Court,  as  the  original  mortgage  appears  by  act  of  Court 
also.  They  say  where  a  mortgagee  pays  off  money 
without  the  grosse  being  produced,  the  payment  wiU 
not  operate  to  the  discharge  of  the  estate,  if,  in  truth, 
the  grosse  has  been  parted  with  to  an  asmgnee;  and 
they  say,  whenever  the  mortgages  are  dealt  with,  the 
dealmg  should  appear  on  the  grosse,  and  by  those 
means  the  mortgages  are  transferred  from  hand  to  hand. 
Under  these  circumstances,  they  pray, — ^not  that  the 
transaction  of  1837  may  be  set  aside  or  avoided, — but 
that  they  may  in  fact  have  the  benefit  of  the  agreement 
of  1837,  and  that  the  Defendant  may  be  restrained  from 
proceeding  in  an  action  which  he  has  brought  on  the 
note,  and  also  from  bringing  any  other  action  (though 
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there  is  no  case  of  that  nature  now  before  me)  until  the  ^  1842. 
groese  copies  are  produced  It  is  admitted  by  the  De- 
fendanty  that»  in  point  of  fact,  he  has  no  groise  what- 
ever in  his  possession;  and  he  admits,  further,  that  no 
act  whatever  has  been  done  to  cancel  or  satisfy  the 
mortgages,  except  so  &r  as  they  are  cancelled  and  de* 
stroyed  by  the  effect  of  the  payment  of  the  money  in 
aatisfiictian  of  the  mortgage. 

The  question  which  I  have  now  to  determine  is, 
whether,  on  the  answer,  there  is  an  equity  confessed  by 
the  Defendant,  entitling  the  Plaintiffi^  in  this  stage  of 
the  cause,  to  have  the  proceedings  in  the  action  stayed 
until  the  hearing,  and  either  the  grosses  produced,  or 
the  Plaintiflb  protected  against  that  ii\jury,  which  they 
say  they  shall  or  may  be  exposed  to,  if  they  pay  the 
money  without  having  the  grosses  produced  and  satis- 
fiu^n  entered  on  them. 

I  observed,  during  the  argument,  that  it  was  quite 
impoadble  I  could  continue  the  injunction  upon  any 
other  terms  than  that  the  Plaintiflb  should  bring  the 
money  into  Court  The  bill  does  not  dispute  Mr.  WU- 
UnXs  right  to  receive  the  money :  the  Plaintiffs  do  not 
say  they  are  not  his  debtors,  or  that  the  money  is  not 
due  to  him  at  the  present  moment.  The  gravamen  of 
the  case  is,  thaty  if  they  now  pay  the  money,  Mr.  WU- 
link  is  not  in  a  position  to  give  the  estate  a  valid  dis- 
diarge,  because  the  grosses  are  not  in  his  possession. 
The  payment  of  the  money  into  Court,  if  the  injunction 
is  continued,  is  a  point  on  which,  in  such  circumstances, 
I  have  no  discretion, — ^nothing  being  sought  by  the  bill 
but  protection  against  a  possible  loss. 

The  next  point  is  one  that  is  prominently  brought 
forward  on  the  pleadings,  and  was  urged  at  the  bar. 
The  FIainia£b  say,  that  if  the  grosses  were  in  the  De- 
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1012:        IJBodint'*  ffomrmkm,  and  were  prodoeed, 

hsre  no  dHBrahr  wfanerer  in  obtmnng  die  anwmit  of 
theDefisDiknfsdeniaidondieKeoEitTofdiecEtnse.  No 
jfff^mm,  t*Tfy  Mint,  TTJIl  iitrmrr  mrmrj  mi  rirr  "'j 

of  an  estate,  tob^  to  die  Dutch  kw,  imles  die  gioneB 
be  produced,  and  titerefixe  tbejr  canDot,  ai  they  odier- 
wiee  mig^  laiBe  die  maoey  on  this  aecuiiij.  It  is  not 
alleged,  howeiner,  that  there  is  any  n^A,  aecuwliug  to 
the  Dutch  law,  in  a  mortgagor  to  call  on  a  mortgagee 
to  produce  the  yrone,  or  die  title  deedi^  until  die  mort- 
gige  is  watirfifd ;  and  there  beii^  no  snggeetian  of  any 
peculiarity  in  that  ieq»ct  in  die  Dutch  law,  I  can 
only  conader  what  the  law  of  this  Court  is.  Now  I 
bdiere  that  no  point  is  better  settled  than  tUs,— that 
where  a  mortgagor  is  proceeding  against  his  mortgagee, 
a  court  of  equity  will  not  oompd  the  mortgagee  to 
produce  his  securitiefl^  exc^  on  payment  of  die  mort- 
gigee's  daim;  and  the  rule  does  not  dqmd  iqxm  any 
peculiaritieB  of  system,  but  is  finuided  on  prindples  of 
abstract  justice.  This  part  of  the  liaintiflb' case,  there- 
fiire,  in  administering  justice  in  this  cuunUy  according 
to  its  laws,  I  am  bound  not  to  regard,  howcTer  the  cir- 
cumstances may,  in  that  respect,  c^wnte  injuriously  to 
theFlaintiffik 

The  pcnnt  which  was  prindpally  urged  on  the  part  of 
the  Flaintiffi,  and  for  which  there  is  probably  some 
fbundatioii,  is  thisi, — ^that  at  the  time  when  they  came 
to  the  agreement  of  1837,  and  when  they  gave  the  pro- 
missory note  of  1838,  they  suj^iosed  the  grosses  to  be 
in  the  possesion  of  the  Defendant ;  and  they  say  that, 
having  been  induced  to  execute  the  deed,  and  to  give  a 
promissory  note  in  that  confidence  and  belief  and,  as 
they  say,  on  the  representation  of  Mr.  WUUnk  that  he 
had  the  grosses  in  his  possession,  therefi>re  the  Court 
ought  to  restrain  the  proceedings  in  the  action.  There 
are  two  ways  of  considering  this  point, — either  as  givii^ 
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the  Pliuntiffs  an  equity  to  be  relieved  from  the  effect  of 
the  transaction  of  1837,  and  of  the  promissory  note,  or, 
as  affording  a  reason  why  the  Court  should  not  allow 
the  money  to  be  received  by  the  Defendant  until  the 
grosses  are  produced,  or  an  indemnity  given  agunst  the 
consequences  of  their  absence. 


1842. 

BSNTINCX 

V. 
WiLLINK. 


It  is  impossible  to  r^ard  the  case  of  the  Plamtiflb 
in  the  first  of  these  aspects,  upon  the  present  plead- 
ings. The  bill  does  not  seek  to  set  aside  the  trans- 
action on  the  ground  of  misrepresentation;  but  it 
prays  that  the  Plaintiffs  may  have  the  benefit  of  the 
agreement  of  May,  1837;  and,  with  respect  to  the  note^ 
it  only  prays  that  payment  may  be  stayed  until  the 
grosses  shall  be  produced;  and  I  presume,  though  the 
bill  does  not  say  so,  until  security  shall  be  given  against 
the  consequences  of  the  non-production  of  the  grosseis, 
if  they  exist  I  must,  therefore,  hold  the  Plaintiflb 
bound  by  the  transaction  of  1837,  and  I  must  hold  Mr. 
WUHnk  entitied  to  receive  the  payment  which  he  seeks 
to  enforce,  imless  the  note  stands  in  a  different  position 
finom  the  other  part  of  the  transaction.  Now  I  cannot  look 
upon  this  note  as  being  any  thing  but  a  substitution,  by 
agreement  between  the  parties,  for  the  first  instalment  K 
no  note  had  been  given,  Mr.  WUUnk  would  have  been  in 
the  position  to  have  enforced  his  remedy  in  the  colony 
of  Demerara,  and,  if  he  had  proceeded  there,  which  it  is 
to  be  regretted  that  he  has  not  had  the  opportunity  of 
doing,  the  question,  which  creates  the  difficulty  here, 
would  never  have  arisen.  The  Courts  in  the  colony 
would  deal  with  the  subject  there  as  a  question  of  law, 
whereas  here  I  am  obliged  to  deal  with  it,  being  a  point 
of  foreign  law,  as  a  question  of  fact;  and,  therefore,  it 
is  that  I  am  embarrassed  in  knowing  what  the  truth  of 
the  case  is  with  regard  to  the  rights  of  the  parties. 


I  must  for  the  present  purpose  consider  the  transac- 
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1842. 


JmdgmeiU. 


turn  of  1837  as  valid,  and  the  promissory  note  as  a  sub- 
Btitation  for  the  first  instalment,  standing  in  precisely 
the  same  dtnation  as  the  first  instalment,  if  the  note  had 
not  been  giyen.  So  far  I  have  no  difficulty.  If  the 
casehadrested  there,  I  should  haye  had  no  discretion  but 
to  dissolve  the  injunction  and  allow  the  law  to  take  its 
course.  The  answer  of  Mr.  ffUUnk,  however,  prevents 
mefirom  thus  disposing  of  the  case.  Mr.  ^TZienA  admits 
by  his  answer  that  asecondgrosse  copy  will  not  be  given 
out  without  proof  of  the  loss  of  the  first  grosse.  If  he 
had  stopped  there  I  should  probably  have  felt  no  great 
difficulty  in  explaining  that  transaction  without  affect- 
ing the  rights  of  the  parties ;  but  he  goes  on  to  say, 
that  an  indemnity  is  required  by  the  Court  on  the 
second  grosse  bdng  delivered  out.  Now,  in  favour  of 
whom  is  that  indemnity  required  ?  I  can  understand 
that  the  indemnity  may  be  required,  not  in  fiivour  of  the 
mortgagor,  but  for  the  protection  of  other  parties  to 
whom  tiie  grosses  may  have  been  transferred ;  but  it  is 
also  possible,  as  the  Plaintiflb  inost,  that  a  question  may 
arise  between  the  mortgagor  and  an  assignee  of  the 
grosse,  if  the  Plaintiflb  pay  the  mortgage-money  to  the 
Defendant,  with  the  knowledge  that  the  grosse  is  not 
in  his  possession. 


This  bill  was  filed  in  April,  1840,  and  Mr.  WiHink's 
answer  was  not  filed  until  March,  1842.  I  must  pre- 
sume, as  his  answer  leads  me  to  suppose,  that,  during 
that  period,  he  had  inquired  into  the  Dutch  law:  it 
would  appear  that  he  has  done  so,  from  various  general 
statements  which  he  makes  as  to  his  information  and 
belief  respecting  that  law ;  he  gives  me  no  information 
as  to  any  inquiries  which  he  has  actually  made  upon 
these  very  material  points:  he  says  that  originally 
grosses  were  not  usually  demanded, — that,  at  the  pre- 
sent day,  they  are  not  universally  demanded,  but  he 
does  not  tell  me, — and  he  says  he  does  not  believe,  that 
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groases  were  deliyered  out  in  respect  of  tiie  mortgages 
in  qnestiion*  It  is  renuu^ble  that  he  lias  not  stated, — 
which  if  he  had  stated  I  should  probably  have  been 
bound  to  act  on, — ^that  search  has  been  made  on  the  re- 
cords of  the  Court  in  Demerara, — and  that  he  is  able 
to  state,  as  a  &ct  resulting  from  that  inquiry,  that  no 
grosses  existed  or  were  delivered  out.  It  may  be  quite 
true,  that  he  has  never  seen  the  grosses  of  the  original 
mortgage,  or  of  his  own  mortgage;  but  it  is  equally 
true,  that  a  grosse  may  have  existed.  I  give  «itire 
credit  to  what  Mr.  WUUnk  states^ — ^that  there  have 
been  no  incumbrBDces  whatever  created  on  this  estate 
to  which  he  has  been  a  party.  The  case  rests  aolely 
upon  the  possible  dtuation  of  the  older  mortgages. 


1842. 


Irndgvuni. 


In  stotiiigihat  the  indemnity  is  required,  the  Defend- 
ant might  have  gone  on  to  say  "in  respect  of  what  par- 
ties,—or  in  &vour  of  what  parties  it  is,  that  the  Court 
requires  that  indenmity.  I  am  left  in  total  ignorance 
on  this  point,  although  Mr.  WUUnh  might  have  given 
me  precise  information  upon  it,  and  might  have  stated, 
that  he  had  taken  the  opinion  of  competent  persons,  and 
told  the  Court  what  that  opinion  was.  It  is  those 
points,  on  which  the  Defendant  might  have  given,  but 
on  which  he  has  omitted  to  give  me  information,  that 
have  occasioned  the  great  difficulty  I  have  felt  in  dis- 
posing of  the  case. 


The  rule  of  the  Court,  requiring  that  there  should 
be  an  equity  confessed  by  the  answer  in  order  to  sus- 
tun  an  injunction,  does  not  reqidre  that  the  equity  so 
appearing  should  constitute  such  admission  by  the  De- 
fendant as,  on  the  &oe  of  the  answer,  would  entitie  the 
Plaintiff  to  a  decree.  The  meanii^  of  an  equity  con- 
fessed on  the  answer  is,  that  the  Defendant  has  thereby 
admitted  such  facts  as  suffice  to  shew  the  Court  that 
there  is  a  questbn  to  be  tried,  before  it  can  safely  allow 
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leiS^  the  snlseei-flttttcr  of  the  «nt  to  be  dmpoeei  of  m  a 
eourt  4D^kw  i^jo  a  qwscioo  over  vlndi  tint  Court  ln§ 
ao  juripfictioBy  and  wkcie  the  hetB,  wiiA  are  the 
grocmd  <^  eqattaUe  mterfiseBoe,  eamoc  be  the  solgeci 
of  adjudicalioBu  I  have  had  great  difliraltt  ia  seemg 
how  it  was  poawbig  to  avoid  the  rwnrhmkm,  that  die  ad- 

are^  whcfe  I  cannot  hc^thmking  that  more  rrpjiirifiao 
nugbl  ettOj  have  been  gtven^^— throv?  so  ■■■■ifli  doobt 
on  the  qoertion  of  ligiit,  that  I  on^  to  rertiam  the 
aeliontin  Iknowmoreof  the  fivla  than  I  am  at  present 
mfbrmed  oC  The  statemcnta  in  the  ansvcr  leave  very 
mneh  to  be  aBoertained  before  the  Court  can  know  vdiat 
it  it  doing. 

On  the  other  hand,  there  are  obeervatianB  of  the 
•Irei^iest  land  vrhich  arise  in  regard  to  the  Phintiflb' 
case.  If  the  Flaintifli' suggestion  be  tme,  that  no  pay- 
ment or  retainer  by  a  mor^agee  18  good,  unless  indorse- 
ments are  made  on  the  grosBe»  th^  are  involved  in  the  ab- 
surdity of  sappoong  that  amortgagee  in  poeseaoon,  or  a 
consignee  receiving  prodnoey  and  applying  it  inredoction 
of  the  mortgage  ddit,  does  not  pro  tanto  disdiarge  the 
mortgage^ — a  propoation  so  revolting  to  oommm  sense, 
that  there  would  be  difficulty  in  bdievii^  that  sodh  could 
be  the  state  of  the  law.  Another  observatioo  is,  that 
when  there  was  so  large  a  sum  as  14,00(NL  (M'15,00(NL  pay- 
able in  respect  of  the  slave  compensation-money,  so  fiir 
were  the  Pliuntiffs  from  being  advised,  that  they  ought 
to  require  the  production  of  the  grosses,  that  Mr.  WtOaJi 
was  allowed  to  receive  the  mcHiey  without  any  inquiry 
bdng  made  respecting  the  grosses.  So,  with  regard  to 
all  the  other  mortgages,  though  the  Plaintifi  have  been 
privy  to  the  fact,  that  Mr.  WUUnk  had  been  dealing 
with  and  satisfying  the  other  mortgages,  and  though 
they  are  parties  to  an  arrangement  founded  thereon, 
they  do  not  appear  to  have  inquired  whether  the  grosses 
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were  in  his  possession  until  1838.  Another  circum- 
stance which^  in  a  moral  point  of  view^  might  justify 
important  conclusions  is,  that,  if  the  law  be  as  the  Plain- 
tiffs suppose,  Mr.  WiOinh  has  been,  throughout  the  whole 
transaction,  himself  paying  off  prior  mortgages,  without 
sedng  that  the  grosses  were  in  the  possession  of  those  to 
whom  he  piud  them.  I  must,  therefore,  ascribe  an  extraor- 
dinary d^ree  of  ignorance  to  the  advisers  of  both  parties, 
if  the  law  be  such  as  the  Plaintiffs'  argument  supposes. 

[His  Honor  then  adverted  to  the  correspondence  in 
1838  on  the  subject  of  the  grosses  (a).] 

There  are  in  this  case  facts  appearing  which  would, 
I  think,  enable  me  either  to  continue  or  dissolve  the 
injunction,  without  violating  any  rule  of  this  Court 
It  is  impossible  to  say  that  Mr.  WilUnk  has  not,  in 
his  answer,  admitted  facts  which  leave  a  case  for  in- 
quiry; and  it  is  impossible  to  say  that  the  Pliuntiffs 
have  not  so  dealt  with  this  transaction  as  to  justify  me 
in  saying  I  cannot  place  much  reliance, — ^not  on  their 
statements,  for  on  their  statements  I  place  the  most  im- 
plidt  reliance, — ^but  on  their  supposition  of  what  the  law 
of  Demerara  is  on  the  point  in  question. 

I  have  looked  into  the  authorities,  so  far  as  I  have  been 
able,  but  they  are  very  far  from  being  satisfactory. 

The  course  which  I  think  will  meet  the  justice  of  the 
case  is  this, — ^if  the  Defendant  will  consent  to  give  such 
security  as  the  Master  shall  approve  of,  to  account  for 
what  he  shall  recover,  as  the  Court  may  hereafter  direct, 
in  case  it  should  be  dedded  that  the  Plaintiffs  are  dam- 
nified by  the  payment  which  they  resist  by  their  bill,  I 
will  dissolve  the  injunction.  If  not,  I  will  continue  the 
injunction,  upon  the  Plaintiffs  paying  the  money  into 
Court,  and  consenting  to  an  immediate  reference  to  in- 

(a)  Supra,  p.  2. 
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quire  whether  there  are  any  and  what  groeses  existing, 
and,  if  they  are  not  in  the  Defendant's  possession,  for 
what  purpose  it  is  that  the  Court  in  Demerara  requires 
the  indeamily.  Kboth  parties  decline  these  terms,  the 
injunction  must  be  dissolved. 


iMCtrofi  ▼.  HiU.  L.  C.  19th  December,  1785.  Time  for  De- 
fendant's redeeming  the  mortgaged  premiaes  enlarged,  &c. ;  and  it 
being  alleged,  that  tome  of  the  title-deeds  and  writinga  have  been 
loat,  die  Master  to  inquire  whether  any  of  such  title-deeds  and 
writings  are  lost,  or  are  not  in  the  power  of  the  Plaintifliy  or  either  of 
them,  to  produce ;  in  which  case  the  Master  to  settle  how  and  in  what 
manner  the  Plaintifi  can  make  the  Defendant  an  effectual  title  to  the 
said  mortgaged  premises  by  way  of  re-conveyance,  or  settle  what  in- 
demnity will  be  neoessaiy  to  be  made  to  the  Defendant  in  respect  to 
the  loss  or  non-production  of  such  deeds  and  writings,  and  for  the 
better  disooreiy  &c    Reg.  Lib.  B.  1785,  fo.  203. 


^vSkA!S:  LEEMING  V.  SHERRATT. 

The  testator       ThOMAS  LEEMING,  by  his  will,  after  bequeath- 
osnLry  iega£  u%  Certain  l^adles,  gave  to  each  of  his  children,  Sarahs 

tohisdaoghteis 

respeetiTely, 

one  half  to  be  inTCsted  snd  secured  firom  the  control  of  any  husband,  the  interest  to  be  paid 

to  than  in  the  meantime,  and  the  principal  disposed  of  as  they  should  direct,  to  their 

i$au€;  but  in  case  they  should  die  wiikout  i$iue,  he  gave  the  prinapal  among  the  mmnvon 

of  his  children  ^  equal  shares : — Held,  that  the  first  bequest  was  lunited  to  issue  living  at 

the  death  of  the  diOdren,  and  that  the  gift  orar  on  fidhire  of  iinie  referred  to  the  same 

objects. 

Gift  of  a  residue  of  real  and  persoaal  estate  to  trustees  to  seU,  get  in,  and  pay  and  diTide 
the  money  arising  tiierefrom,  unto  and  equally  among  the  testator's  childroi,  so  soon  as 
the  youngest  shoold  attain  twenty-one, — the  dangfat^v's  shares  to  be  iuTested  and  secured, 
and  the  interest  paid  to  such  daughter,  and  the  principal  to  be  disposed  of  amongst  her 
children  ss  she  mif^t  direct ;  if  no  child,  the  share  to  be  divided  amongst  the  nanrinftn  of 
the  testator's  children  equally,  and,  in  case  of  the  death  of  any  of  his  children  leaving  law- 
ful issue,  the  testator  gave  to  sudi  issue  the  share  the  parent  would  hare  been  entitled  to 
have : — Held^  tiiat  the  residuary  sham  of  a  child,  who  attamed  twenty,  one,  and  died  be- 
fore the  time  of  division,  passed  to  his  representatives. 

That  no  child,  who  did  not  attain  twenty-one,  vras  intended  to  take  any  interest  in  the 
residue.    Semble, 

That  the  word  "  survivors,"  in  the  residuary  clause,  must  be  construed  in  its  natural 
sense,  and  not  as  importing  "  others,"  and  that  tiiis  oonstmcfion  of  the  word  m  one  part 
of  the  will  must  govern  the  construction  of  the  same  word  in  the  other  parte. 

That  the  gift  of  the  part  or  share  of  a  parent  dying  leaving  issue,  to  such  issue,  applied 
both  to  the  original  and  accruing  shares  of  the  residue,  but  not  to  the  particalar  legacies. 
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James,  Maria,  Joseph,  Frances,  and  Henry,  £1000  each, 
to  be  paid  reapectively  on  their  attaimng  the  ages  of 
twenty-one,  excepting  to  such  of  than  aa  were  girls,  in 
which  cases  he  ordered  that  one-lialf  ,'part  should  be 
placed  out  at  interest  to  be  secured  from  the  control  of 
any  husband  ¥dth  whom  they  might  intermarry,  the  in- 
terest in  the  meantime  to  be  paid  to  them,  and  the  prin- 
cipal disposed  of^  in  such  manner  as  they  might  directs 
to  their  issue;  but»  in  case  they  should  die  without  issuer 
he  gave  the  principal  among  the  survivors  of  his  chil- 
dren in  equal  proportions.  The  testator  then  gave,  de- 
vised^  and  bequeathed  to  h|s  son,  Thamcu  Leeming,  John 
SherraU,  and  Thomas  Bebhaw,  wh(Mn  he  appointed  his 
executors,  all  his  freehold  property,  and  also  all  the 
reddue  of  his  personal  estate;  and  he  declared  the  trusts 
thereof  as  follows: — ''To  sell  and  dispose  of  my  free- 
hold property,  and  to  collect  and  get  in  all  my  personal 
property,  and  to  pay  and  divide  the  money  arising 
therefrom,  so  soon  as  my  youngest  child  shall  attain  the 
age  of  twenty-one,  unto  and  equally  amongst  my  chil- 
dren, share  and  share  alike;  but  I  direct  one-half  of  the 
shares  of  such  of  them  as  are  daughters  shall  be  placed 
out  at  interest^  and  be  secured  from  the  control  of  any 
husband  with  whom  they  may  intermarry,  the  interest 
in  the  meantime  to  be  paid  to  such  daughter,  and  the 
prizidpal  to  be  disposed  of,  in  such  manner  as  she 
may  direct,  amongst  her  children,  if  any ;  but,  if  there 
be  no  children,  then  such  share  to  be  divided  equally 
amongst  the  survivors  of  my  children;  and,  in  case  of 
tlie  death  of  any  of  my  children,  leaving  lawful  issue,  I 
direct  and  give  to  such  issue  the  part  or  share  the 
parent  so  dying  would  have  been  entitled  to  have." 


1842. 


Siatemtmi. 


The  testator  died  in  1807.  Nine  of  his  children  sur- 
vived him,  and  attained  twenty-one  years  of  age, 
namely,  John  (who  died  ydAout  issue  before  Henry, 
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1842.  the  youngest,  attained  twenty-one),  Sarah  (who  died 
without  issue  after  Henry  attained  twenty-one),  Thomas, 
JEKzabethf  and  FranceSy  (who  died  leaving  issue  after 
Henry  attained  twenty-one),  and  James,  Joseph,  Maria, 
and  Henry,  living  at  the  institution  of  the  suit. 

The  suit  was  instituted  for  the  administration  of  the 
testator's  estate,  and  to  obtain  the  declaration  of  the 
Court  upon  the  interests  of  the  surviving  legatees,  and 
the  representatives  of  tiiose  who  were  dead.  On  fiu> 
ther  directions, 

Mr.  Tenqde,  Mr.  Sharpe,  Mr.  fValker,  Mr.  Bacon, 
Mr.  Bagshawe,  Mr.  Myhe,  Mr.  Elderton,  and  Mr.  Tay^ 
lor,  iq>peared  for  the  several  parties. 


Vice-chancellor  : — 

Judgment.  Four  questions  have  been  raised  in  this  case.  First, 
on  the  meaning  to  be  attached  to  the  expresmon,  **  in 
case  tiiey  die  ydthout  issue."  The  second,  whether  the 
recdduary  share  of  John  Leeming,  who  died  in  the  year 
1811,  witiiout  leaving  lawfid  issue  before  the  youngest 
child  of  tiie  testator  attained  twenty-one  years  of  age, 
having  himself  attained  twenty-one,  was  transmissible 
to  his  representative,  or  is  undisposed  of  by  tiie  wilL 
The  third  question,  on  the  meaning  of  the  word  '^  sur- 
vivors ;"  and  the  fourth  question,  what  parts  of  tiie  tes- 
tator's property  are  affected  by  that  clause  of  tiie  will 
in  which,  ''  in  case  of  tiie  deatii  of  any  of  his  children 
leaving  lawfid  issue,"  he  gives  ''  to  such  issue  the  part 
or  share  the  parent  so  dying  would  have  been  entitied 
to  have." 

Upon  tiie  first  question  my  opinion  is,  that  the  words 
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^  in  case  they  die  ydthout  issue,"  must  be  construed  with 
reference  to  the  issue  before  spoken  of;  as  if  the  words 
were  ^*  in  case  they  die  without  such  issue :"  JElHcombe 
V.  Gampertz  (a).  I  am  further  of  opinion  that  the  issue 
before  spoken  of  does  not  mean  issue  indefinitely :  Tar- 
get V.  Gaunt  (ft), — a  construction  which  is  fortified  by 
the  subsequent  parts  of  the  will,  in  which  it  is  manifest 
fix>m  the  words  themselyes,  that  an  indefinite  failure  of 
issue  was  not  the  event  the  testator  contemplated. 
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Upon  the  second  point  I  think  that  the  share  of  the 
reddue  of  John  Leeming  was  transmissible  to  his  repre- 
sentatiyes. 


The  argument  against  this  construction  may  be  thus 
stated  : — It  was  said  that  the  gifl  of  the  residue  is 
future, — that  there  is  no  gifl  of  such  residue,  except  in 
the  direction  to  pay,  and  that  it  is  a  settled  rule,  in  the 
construction  of  wills  relating  to  personal  estate,  that, 
where  a  legacy  is  given  at  a  future  time,  and  there  is 
no  ^ft  of  the  legacy,  except  in  the  direction  to  pay,  the 
legatee  can  daim  nothing  unless  he  is  living  at  the 
time  when  the  legacy  becomes  payable.  That  the 
Court  has,  in  many  cases,  expressed  itself  very  nearly 
in  this  manner,  I  do  not  deny ;  but  I  am  satisfied  that 
I  should  be  misapplying  the  rule  intended  to  be  ex- 
pressed by  the  Court  in  such  cases,  if  I  were  to  hold 
that  John^s  share  of  the  residue  was  not  transmissible  to 
his  representatives,  only  because  he  died  before  the  tes- 
tator's youngest  child  attained  twenty-one.  The  rule 
of  construction  referred  to  (as  I  understand  it)  is  simply 
this : — Courts  of  Equity,  in  the  construction  of  wills 
relating  to  personal  estate,  follow  the  rules  of  the  civil 
law.     By  that  law,  when  a  legacy  is  given  absolutely, 

(a)  3  Myl.  &  Cr.  127,  and  see  the  cases  there  cited. 
(6)  lP.Wms.432. 

VOL.  n.  c  II.  w. 
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and  the  payment  is  postponed  to  a  futore  definite 
period^  the  Court  eonfflders  the  time  as  annexed  to  the 
payment  and  not  to  the  gift  of  the  l^acy,  and  treats 
the  legacy  as  debitum  in  praesenti  scdvendum  in  futiiro. 
This  role  being  established^  a  question  was  made,  whe- 
llier,  in  the  simple  case  of  a  directicm  to  pay  a  legacy 
at  a  future  period,  without  any  ^ft  of  the  legacy  inde- 
peudently  of  that  direction,  the  l^acy  would  be  transmis- 
sible to  the  representatives  of  the  legatee  dying  before 
the  time  of  payment ;  and  the  Court,  in  that  simple 
case,  has  sometimes  considered  the  time  of  payment  as 
annexed  to  the  legacy  itself,  and  not  merely  to  the  pay- 
ment of  it.  But  the  Court,  in  so  deciding,  has  not,  I 
conceive,  intended  to  decide  that  the  ^ft  of  a  legacy, 
under  the  form  of  a  direction  to  pay  at  a  future  time, 
or  upon  a  given  event,  was  less  favourable  to  vesting 
than  a  simple  and  direct  bequest  of  a  l^acy  at  a  like 
future  time,  or  upon  a  like  event ;  but,  in  fact,  has  in- 
tended only  to  assimilate  those  cases  to  each  other,  and 
to  distinguish  both  from  the  class  of  cases  to  which  I 
first  referred,  in  which  there  has  been  a  gift  of  the  le- 
gacy, and  also  a  direction  to  pay  at  a  future  definite  time 
distinct  from  that  ^ft. 

I  have  examined  most  of  the  reported  cases  upon  the 
subject,  and  am  confirmed  in  the  opinion  I  entertained 
during  the  argument,  that  the  question  is  one  of  sub- 
stance and  not  of  form.  The  question  in  all  the  cases 
has  been,  whether  the  testator  intended  it  as  a  condi- 
tion precedent  that  the  legatees  should  survive  the  time 
appointed  by  him  for  the  payment  of  their  legacies ;  and 
the  answer  to  this  question  has  been  sought  for  out  of 
the  whole  wiU,  and  not  in  particular  expressions  only  like 
those  relied  upon  in  this  case.  laMankhau9eY.Holme{a), 
Lord  Loughborough  states  the  rule  generally, — "  If  the 


(a)  1  Bro.  C.  C.  298. 


CASES  IN  CHANCERY. 


19 


day  18  oertain,  it  is  Tested;  but  where  unoertain^  the 
question  will  be, — '  Wliether  it  is  in  the  nature  of  a 
condition^'  for,  if  it  is  oonditional,  then  in  the  very 
nature  of  the  thing  the  time  is  annexed  to  the  substance 
of  tiie  gift;  as,  in  the  case  of  marriage,  of  puberty,  or  of 
any  other  dtuation  of  life,  when  the  arrival  of  the  time 
is  a  condition,  without  which  the  testator  would  not 
have  made  the  gift."  And  in  May  v.  Wood{a)y  (a  case 
whidi  is  unimpeached  in  principle),  the  Master  of  the 
RoUm  says, — *' All  the  cases  establish  this  principle,  that 
where  the  time  is  mentioned  as  referring  to  the  l^acy 
itself  unless  it  i^ppears  to  have  been  fixed  by  the  tes- 
tator as  absolutely  necessary  to  have  arrived  before  any 
part  of  his  bounty  can  attach  to  the  l^atee,  the  legacy 
attaches  immediately,  and  the  time  of  payment  is  merely 
postponed,  not  being  annexed  to  the  substance  of  the 
gift ;  but,  if  it  appears  that  the  testator  intended  it  as  a 
condition  precedent  upon  which  the  l^acy  must  take 
place,  then,  if  sudi  condition  or  contingency  does  not 
faa{^n,  the  gift  never  arises."  In  Barnes  v.  Alien  (6), 
the  testator  gave  the  residue  of  his  estate  to  his  wife  for 
life,  and  aft;erwards  to  their  children,  and,  if  she  should 
die  leaving  no  child  or  children  at  the  time  of  her  death, 
he  willed  that  his  trustees  should  transfer  the  securities, 
in  which  his  estate  should  then  be  vested,  to  his  two 
brothers;  and,  if  either  brother  should  die  without  issue, 
to  tiie  survivor.  Both  brothers  died  in  the  lifetime  of 
the  wife  of  tiie  testator;  but  it  was  determined  that  this 
substituted  interest  of  the  brothers  was  transmissible  to 
their  representatives,  although  there  was  no  gift  to 
them,  except  in  the  direction  to  transfer.  So,  I  con- 
ceive, if  a  leasehold  house  were  bequeathed  to  trustees 
for  A.f  with  a  proviso,  that,  if  B.  returned  from  Rome 
within  ten  years,  the  trustees  should  assign  the  premises 


1842. 
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(a)  3  Bro.  C.  C.  473. 


(6)lBro.  C.C.181. 
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1842.  to  C,  such  interest  as  C  took  in  the  premises  would  be 
transmissible  to  his  representatives^  although  he  should 
die  within  the  ten  years,  provided  jB.  returned  from 
Home  within  that  period  (a).  In  Saunders  v.  VaU" 
tier(b)y  the  testator  gave  to  his  executors  and  trustees 
(the  same  individuals)  all  the  East  India  stock  which 
should  be  standing  in  his  name  at  the  time  of  his  death, 
upon  trust  to  accumulate  the  interest  and  dividends 
which  should  accrue  thereon,  until  Daniel  Wright  Vautier 
should  attain  the  age  of  twenty-five  years,  and  then  to 
pay  or  transfer  the  principal  of  such  East  India  Stock, 
together  with  such  accumulated  interest  and  dividends, 
unto  the  said  Daniel  Wright  Vautiery  his  executors,  ad- 
ministrators, or  assigns  absolutely.  Under  this  bequest 
the  Court  gave  Daniel  Wright  Vautier  maintenance  out 
of  the  fund  during  his  minority,  and,  upon  his  attaining 
twenty-one,  ordered  the  whole  fund  to  be  transferred  to 
him.  It  is  true  that,  in  that  case,  the  Lord  Chancellor 
noticed  special  circumstances  which  he  thought  sufficient 
to  decide  the  question;  but  he  expressed  a  dear  opinion 
upon  the  case,  independently  of  those  circumstances, 
and  the  special  circumstances  he  relied  upon  with  re- 
spect to  the  particular  legacy  in  that  case,  apply  by  law 
to  a  residuary  clause  without  being  expressly  men- 
tioned. The  reasoning  of  Sir  William  Grant  in  Han- 
son V.  Graham  (e),  in  commenting  upon  Borastovis  case^ 
Mai^ld  V.  Dugardy  and  Doe  v.  Lea^  accords  with,  and 
supports  the  view  I  take  of  the  principle  of  this  class  of 
cases. 

In  all  the  cases  which  may  be  supposed  to  support 
the  Plidntiff 's  argument  (against  the  interest  of  John 
in  the  residue  being  transmissible  to  his  representatives). 


(a)  See  Fearne,  Contiiig.  Rem.  555,  ed.  7. 
(h)  I  Cr.  &  Phil.  240.  (c)  6  Vea.  246,  247. 
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the  Court  has  laboured  to  shew  that  the  future  intereet 
upon  which  the  question  aroee  was,  by  the  terms  of  the 
will,  contingent.  As  a  legacy  to  a  person  ^^at"  the  age 
of  twenty-one,  or  "  when"  or  "  if  the  legatee  attained 
that  age,  or  upon  some  event  which  did  not  happen, — 
leasoniDg  which  would  have  been  superfluous,  if  the 
mere  circumstance  that  the  gift  was  future,  and  that  it 
was  given  under  the  form  of  a  direction  to  pay,  had 
ftumished  a  simple  rule  of  decision.  The  case  of  Thichr 
nesse  v.  Ldeffe  (a)  falls  under  the  above  observation* 
Of  that  case  it  is  said  {b)  (and  I  think  correctly) : — 
*^  The  ground  for  the  final  decbion  seems  to  have  been 
the  dear  intention  of  the  testator,  that  aU  the  limitar 
tions  of  the  beneficial  interest  in  his  residuary  property 
should  be  contingent,  and  no  person  take  a  vested 
interest  in  it  before  the  right  of  enjoyment  accrued." 
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The  question,  therefore,  I  am  now  bound  to  con- 
sider is,  whether  (excluding  the  cases  in  which  there 
has  been  a  gift  of  the  legacy  distinct  from  the  di- 
rection for  payment)  the  testator  has  made  the  shares 
in  the  residue  of  such  of  his  children  as  should  die 
witliout  leaving  issue  contingent  upon  their  surviving 
the  time  when  the  youngest  should  attain  twenty- 
one.  In  considering  this  question,  I  may  be  bound  to 
advert  to  the  circumstances,  that  the  ^ft  of  the  residue 
is  fiiture,  and  that  there  is  no  gift  of  such  reeddue, 
except  in  the  direction  for  payment;  but  they  are  only 
circumstances,  and  certainly  not  conclusive.  The  per- 
sons to  whom  the  residue  is  given  are  all  the  testator's 
children  as  tenants  in  common ;  and  the  clause,  which 
afterwards  substitutes  the  issue  of  a  deceased  child  for 
the  parent  dying  leaving  lawful  issue,  shews,  or  strongly 


(a)  3  Bro.  P.  C.  365,  373,  Tom.  ed. 
(b)  Roper,  Treatise  on  Legacies,  Vol.  I.,  p.  508« 
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tends  to  shew,  that  the  persons  to  whom,  in  the  first 
instance,  the  residue  was  given  meant  all  the  testator's 
children  who  should  survive  him,  and  not  all  those  only 
who  should  be  living  when  the  youngest  should  attain 
twenty-iHie.  Then  the  residue  is  given  to  trustees. 
For  whom  are  they  trustees?  Obviously  for  all  the 
children  of  the  testator  who  should  survive  him,  except 
so  &r  as  he  should  otherwise  direct.  Of  what  are  they 
taistees?  The  income  of  the  property  between  the 
death  of  the  testator  and  the  time  of  dividing  the  resi- 
due would  accumulate  for  the  benefit  of  those  to  whom 
the  residue  in  terms  is  eventually  given.  The  trustees, 
therefore,  are  trustees  of  the  residue,  and  of  the  interim 
profits  thereof,  for  all  the  testator's  childr^i  (except  so 
&r  as  be  has  afterwards  substituted  others  for  those 
children)  upon  the  happening  of  an  event  which 
in  fact  has  happened,  namely,  the  youngest  child  at- 
taining twenty-one.  Again,  the  testator  directs,  that^  in 
case  any  of  his  children  dies  leaving  lawful  issue,  that 
issue  shall  take  '^  the  part  or  share  the  parent  so  dying 
would  have  been  entitled  to  have."  The  words  "  would 
have  been  entitled  to  have"  were  relied  upon  in  argu- 
ment, as  shewing  that  the  testator  himself  supposed  the 
parent  q)oken  of  to  have  lost  his  share  in  the  residue  in 
the  ev^OLt  he  provides  for.  But  I  do  not  think  those 
words  are  so  full  of  meaning  as  that  argument  supposes. 
I  think  the  clause  is  nothing  more  than  the  common 
dause  of  substitution  of  one  legatee  for  another  in  the 
event  spoken  o£  The  substitution  is  not  general.  It 
is  confined  to  the  case  of  a  child  of  the  testator  dying 
leaving  lawful  issue,  and  does  not  extend  to  the  case 
which  has  happened  of  the  child  of  the  testator  dying 
not  leaving  lawful  issue.  If  the  will  had  not  contained  the 
clause  of  substitution,  and  one  or  more  of  the  testator's 
children  had  died  leaving  lawful  issue  before  the  young- 
est attained  twenty -one,  the  argimient  in  favour  of  the 
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legacj  bemg  transminible  would  have  been  irredstible; 
and  if  the  bequest  of  the  residue  would»  in  the  absence 
of  the  danse  of  substitution,  have  pven  to  John  an 
interest  transmissible  to  his  representatives,  I  do  not 
understand  why  the  clause  of  substitution  can  alter  the 
construction  of  the  will  in  a  case  to  which  that  clause  will 
not  apply.  The  circumstances  which,  in  cases  of  resi^ 
duary  gifts,  the  Court  has  relied  upon  for  preventing  an 
intestacy,  as  in  Booth  v.  Booth  (a),  and  in  Love  v. 
JUEttriuige  (6),  were  certainly  not  stronger  than  occur 
in  this  case.  Looe  v.  VEstrangey  I  may  observe,  is  ap- 
proved of  by  Sir  WiUiam  Grant  in  Hanson  v.  Graham, 
and  by  Lord  Cottenham  in  Saunders  v.  Vautier.  There 
is  nothing  of  improbability  in  the  supposition  that  the 
testator  intended  his  children  to  take  absolute  interests 
in  the  residue,  except  in  the  event  of  their  dying  leav- 
ing issue  before  the  period  of  division.  If  there  is  any 
case  which  decides,  as  an  abstract  proposition,  that  a 
gift  of  a  residue  to  a  testator's  children,  upon  an  event 
which  afterwards  happens,  does  not  confer  upon  those 
children  an  interest  transmissible  to  their  representatives 
merely  because  they  die  before  the  event  happens,  I  am 
satisfied  that  case  must  be  at  variance  with  other  au- 
thorities. 


1842. 


iftM^^1K€fl#« 


In  the  observations  I  have  made  upon  this  case,  I 
have  noticed  the  fact  that  John  Leenung  had  attained 
twaity-one,  for  this  reason : — The  testator  having  post- 
poned the  division  of  the  residue  until  his  youngest 
child  attained  that  age,  I  think  no  child,  who  did  not 
attain  that  age,  could  have  been  intended  to  take  a 
share  therein.  But  this  is  conmstent  with  the  propo- 
siticMD,  that  all  who  lived  to  that  age  should  participate 
in  the  residue  as  soon  as  the  youngest  child,  who  should 


(a)  4  Vet.  399. 


{h)  5  Bro.  P.  C.  59,  Tom.  ed. 


24 


CASES  IN  CHANCERY. 


1842. 


JndfwuaU. 


attain  that  age,  had  reached  it,  which  ia  the  intention  I 
ascribe  to  the  testator.  I  think,  in  &ct,  the  case  more 
analogous,  in  principle,  to  such  cases  as  Bamu  v.  AUai 
than  to  such  as  Thiekneue  y.  LAegey  in  which  the  Court 
has  discovered  a  manifest  intention  that  the  gifl  of  the 
residue  should  be  for  all  purposes  contingent  upon  the 
l^atee's  surviving  the  period  of  division. 


Upon  the  third  point,  I  think  the  word  " survivors'* 
must  be  understood  in  its  natural  sense,  and  not  in  the 
sense  of  '^  others  "  in  which  it  has  sometimes  been  con- 
strued. In  Davidson  v.  Dallas  (a).  Lord  Eldxnis  language 
obviously  imports  that  the  word  "  survivors "  is  to  be 
construed  in  its  natural  sense,  unless  the  will  itself 
shews  that  it  was  used  by  the  testator  in  a  different 
sense,  and  Crowder  v.  Stone  {b)  is  to  the  same  effect. 
In  Barlow  v.  Salter  (c),  the  dictum  of  the  Court  tends 
rather  to  treat  the  word  as  having  a  technical  meaning 
(that  of  '^  others  ")  impressed  upon  it  in  practice.  Ac- 
cording to  Davidson  v.  Dallas^  one  reason  for  con- 
struing "survivors"  to  mean  '^otiiers"  has  been  to  take 
in  all  persons  who  should  be  bom  before  the  period  of 
distribution.  In  otiier  cases,  tiie  object  suggested  has 
been  to  prevent  a  family  losing  the  provision  intended 
for  it  by  the  deatli  of  a  parent  leaving  childr^i.  The 
reason  of  the  former  of  these  cases  could  not  occur  here, 
in  the  case  of  the  residue,  because  the  testator's  own 
children  are  of  the  legatees  of  that  residue.  And,  accord- 
ing to  tiie  construction  tiiat  I  feel  myself  at  liberty  to 
put  upon  tiiat  clause  in  tiie  will  which,  in  certain  cases, 
substitutes  the  issue  for  the  parents,  I  think  the  tes- 
tator has  guarded  against  tiie  second  inconvenience; 
and,  so  &r  at  least  as  the  residue  is  concerned,  I  think. 


{h)  3JRtuii.2]7. 


(a)  14  Ves.  576. 


(c)  17  Ves.  479. 
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that,  in  the  residuary  dause,  the  word  **  surriyors" 
must  be  construed  in  its  natural  sense,  and  that  this 
construction  of  the  word,  in  one  part  of  the  will,  must, 
in  this  will,  determine  its  construction  in  the  other 
part  also.  TVlth  respect  to  the  cases  of  Cripps  y. 
fVialcott{a),  Hoghton  y.  Wldtgreav€(h)y  and  other  cases 
of  the  same  class  which  were  cited  during  the  argument, 
they  appear  to  me  to  raise  a  question  distinct  from  that 
in  tiie  case  before  me. 


1842. 
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I  see  nothing  in  the  words  of  the  will  to  preyent  me 
firom  applying  the  clause  of  substitution  both  to  an 
original  share  of  the  residue,  and  to  a  share  in  the  resi- 
due of  the  daughter,  who  died  without  issue,  which  is 
the  question  inyolyed  in  the  fourth  point;  and  the  in- 
tention of  the  testator  will  best  be  satisfied  by  my  so 
applying  that  clause.  But  I  cannot  extend  that  substi- 
tutionary clause  to  the  particular  legades. 


(a)  4  Madd.  11. 


(b)  1  Jac  &  W.  146. 
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-JS^a.  CLATTOX  r.  MEADOW& 

A  BILL  for  tithes,  bv  the  rector  of  the  pariah  of  Cat- 
thyham  cum  iSddUiam,  in  the  ooontT  of  Sarthampiam. 
The  Defendants  were,  originall  v,  Jteadotcs,  Sir  Arikmr 
de  Capd  Brooke,  and  the  Earl  of  JrimcMsea.  The 
kndfly  <Hi  which  the  mattere  alleged  to  be  titheabk  aitwe, 
Ml'^ai  line  ^^  **®^°  P*^  ^^  Boekmgham  Foretij  and  were  the  pro- 
^j|«^>tobc  pertj  of  the  Crown  and  its  grantees.  It  was  inclosed 
ni  the  bin        and  ^safforested  in  1837,  nnder  an  act  of  Parliament. 


Where  a  pka  As  against  the  Earl  of  ffmehelsea,  who  filed  his  plea, 
aied«  mA  £t  which  was  afterwards  amended  and  allowed,  the  bill 
1^**??'      was  cOsnussed  with  costs. 

rated,  widi 
fibertyto 
mmtaM^   «»<i  the 

meaaed  pics         Sir  Arthur  de  Capel  Brooke  rested  his  defence  to  the 
JjjJJ^Jjf      suit  on  the  allied  non-payment  or  render  of  tithes  for 


^,jy      sixty-three  years,   and  on  the  act   2   &  3   WilL  4, 
not  ciitirted  to 

tfaeooeUoTcor.  C  100(a). 
lectins  bit  own 
miftidce,  bat  if 

^^^*^*^        The  defence  of  Meadows  was,  that  the  lands  in  his 

woidd  bare  bed  occupation,  Called  Bennefield  Lawnde  or  Laxmey  were 

wbidi  WM  •!•  not  within  the  parish  of  which  the  Plaintiff  was  rector. 

lowed  bad 

been  the  plea  — ____^ 

wbicb  wasSnt 


Under  a  ce-  ^^'  Temple  and  Mr.  Coleridge^  for  the  Pl^tiff. 
nefal  order  oi 

taiation,  the  Mr.  Sharpe  and  Mr.  Parry,  for  the  Defendant,  Mea- 

Matter  wUlf  _ 

witboat  anj  aows, 
neeial  diree- 

i;^^^^  Mr.  Simpkinson  and  Mr.  RoupeU,  for  Sir  Arthur  de 

ttfinctbeooeu  Capel  Brooke. 

Of  informal  ' 


prooeedingB. 


(a)  See  SalJcelii  y.  Johnston,  Vol.  I.,  p.  196. 
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The  Vicb-Chancbllob  said,  that  the  Defendants 
had  not  earned  back  the  proof  of  non-payment  or  non- 
render  of  tithes  for  the  dzty-three  years  expressed  in 
the  statute;  and,  inasmuch  as  the  last  sec1aon(a)  pre- 
cbded  the  Court  from  supjdying  the  proof  by  presump- 
tion, and  the  Defendant,  ^  Arthur  de  CapdBroohey  had 
made  no  other  defence^  a  decree  for  tithes  in  kind  must 
be  prtHiounced  against  him. 


1841; 


Vigb-Chancbllor  : — 

The  Plaintifi^  the  rector  of  Cottingham  cum  Mtddleian, 
prays  an  account  of  tithes  arising  on  lands  in  the  occupa- 
tion of  the  Defendants.  At  the  close  of  the  argument,  I 
expressed  a  decided  opinion  that  the  Plaintiff  had  esta- 
bhshed  his  case  against  Sir  Arthur  Brooke,  who  had  relied 
entirely  upon  tiie  statute  2  &  3  WilL  4,  c.  100 ;  and  I 
made  a  decree  against  him  accordingly.  I  was  equally 
clear  that  the  Defendant,  Meadows,  had  failed  in  making 
any  valid  defence,  so  far  as  his  case  depended  upon  that 
statute.  The  Defendant  Meadows,  however,  insisted  by 
his  answer,  that  the  lands  he  occupied  were  not  within  the 
parish, — and  I  thought  he  was  entitled  to  an  issue  to 
try  that  question;  but  before  directing  such  an  issue,  I 
was  desirous  of  looking  more  attentively  than  I  pre- 
viously had  done  into  the  cases  in  which  lands  lying, 
like  these,  within  the  ambit  of  a  parish,  and  wholly 
surrounded  by  the  lands  of  that  parish,  have  been  deemed 
to  be  extra-parochial,  that  I  might  the  better  judge  of 
the  probable  utility  of  the  issue.  I  have  found  no  rea- 
son, from  the  perusal  of  those  cases,  to  alter  my  opinion. 
The  lands  of  the  Defendant  were  formerly  part  of  a 
royal  forest,   known  as   RocMngham  Forest,  and  oon- 

(a)  2&3Will.  4,  c.  100,  s.  8. 
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stitute  a  district}  called  Bennefield  Lavmde  or  Lawnj 
in  quantity  about  370  acres.     Neither  the  past  history, 
j^    ^'  nor  the  present  minuteness  of  this  district,  affords  any 

inference  against  its  exclusion  from  the  neighbouring 

^^"^^^  parishes.  BlackstoTie^  in  tracing  the  ecclesiastical  divi- 
sion of  the  country  into  parishes,  thus  describes  the 
places  which  were  omitted  in  that  general  distribu- 
tion : — ''  But  some  lands,  either  because  they  were  in 
the  hands  of  irreligious  and  careless  owners,  or  were 
situated  in  forests  and  desert  places,  or  for  other  now 
unsearchable  reasons,  were  never  united  to  any  parish, 
and,  therefore,  continue  to  this  day  extra-parochial  (a)." 
Several  cases  in  the  books  shew  that  lands,  not  exceed- 
ing Bennefield  Lawnde  in  dimensions,  and  distinguished 
by  no  peculiar  characteristics,  have  been  admitted  to  be 
extra-parochiaL  In  a  case  of  The  Parish  of  Denham  v. 
Dalham,  in  Suffolk  (i),  Southwoldj  consisting  of  no 
more  than  two  houses  and  300  acres  of  land,  was  proved 
to  be  extra-parochial,  although  it  did  not  come  within 
the  denomination  of  a  township,  or  ville  de  pluribus 
mansionibus  et  vicinis.  In  Stohe  Prior  v.  Manor  of 
Grafton  (c),  Grafton^  formerly  a  capital  messuage,  with 
three  lodges  in  the  park,  a  seat  of  the  Earl  of  Shrews- 
bury, but  afterwards  converted  into  five  houses  and 
farms,  was  shewn  to  be  extra-parochiaL  In  The  King 
V.  The  Inhabitants  of  Standard  HiU{d),  a  dose  within 
the  precincts  of  the  castle  of  Nottingham,  which  had  no 
dwelling-houses  upon  it,  and  was  let  out  in  gardens 
until  1807,  appears  to  have  been  admitted  to  be  extra- 
parochial,  though  not  a  vilL  The  lands  within  the 
monastery  of  Ronton  Abbey,  in  Staffordshire,  containing 
400  or  500  acres,  a  farm-house,  and  two  cottages  {e), 

(a)  Coinm.,yo1.I.,  p.  113.  {e)  King   v.    Inhabitants  of 

{h)  1  Str.  1004.  Routon  Ahhey,  2  T.  R.  207.   See 

(c)  Id.  1071.  also  Rex  v.  Inhabitants  of  Ruf- 

(d)  4  Mail.  &  Scl.  378.  ford,  1  Str.  512. 
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ttre  another  instanoe  of  a  small  rural  district  in  the  same 
atuatioD^  although  that^  like  the  collies  and  halls  of 
the  uniyerfflties  (a)y  and  some  of  the  inns  of  court  (i), 
is  more  capable  of  explanation*  From  the  cases  I  have 
adverted  to,  it  also  appears  that  no  special  dbrcum- 
sianoesy  and  no  evidence  more  conclusive  or  stringent 
than  reputation,  has  been  deemed  necessary  to  establish 
the  fact  of  lands  being  extrnrparochiaL  And  the  stat. 
17  Geo.  2,  c  37,  provided,  that,  in  case  of  dispute  in 
what  parish  improved  wastes  and  marsh  lands  lie, 
magistrates  may  determine  to  what  parish  they  shall  be 
rated,  but  not  so  as  to  affect  boundaries. 
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The  Defendant,  however,  had  not  so  made  out  his  case 
as  to  entitle  him  to  a  decree  dismissing  the  bill  on  the 
ground  that  his  lands  were  not  within  the  parish;  andl 
hesitated  at  ^ving  him  an  opportunity  of  trying  the  ques- 
ticm  on  an  issue,  because  notonly  had  he  failed  in  proving 
his  case,  but  he  had  not  had  recourse  to  all  the  means  of 
proof  within  his  reach.  He  had  not  examined  witnesses, 
as  he  might  have  done,  to  establish  the  reputation  exist- 
ing upon  the  subject.  And,  where  the  case  of  a  party 
fails  in  equity  from  his  own  neglect,  my  opinion  is,  that 
a  court  of  equity  cannot  well  act  too  strictly  in  making 
a  decree  according  to  the  evidence  before  it  at  the  hear- 
ing. And,  if^  in  this  case,  the  Plaintiff  had  abstained 
from  going  into  evidence  upon  the  subject,  I  should 
certainly  have  taken  that  course,  and  made  a  decree 
against  the  Defendant  Meadows.  But  the  Plaintiff, 
who  asks  relief  at  the  hands  of  the  Court,  has  called 
many  witnesses  to  speak  to  the  reputation  in  the  parish 
respecting  the  lands  in  the  occupation  of  Meadows: 
and  his  ydtnesses,  though  called  for  that  very  purpose. 


(a)  Queen  v.  Cambridge  Qa$  Light  Ccmpatiy^  8  Ad.  &  Ell.  75. 
(6)  4  Man.  &  Sel.  382. 
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woid  thdr  dqxMdcfU  in  a  wmy  wbidi  lesres  H  st  kast 
donbtfiil  whedier  their  testimoiij  is  not  eraeiYe.  This, 
eoajded  with  the  evidence  afaewing  the  repeated  at- 
tempts which  the  parish  has  made  to  treat  BemmfiiM 
Lawn  as  parochial, — ^the  resistance  to  those  attempts  oa 
the  part  of  the  occupiers  of  the  Laicm, — ^the  absence 
of  evidence,  on  the  part  of  the  Flainlifl^  to  shew  that 
these  attempts  of  the  parish  have  ever  socceeded, — and 
the  direct  testimony  that,  npcm  the  kst  occasion  of  the 
attempt  being  made  prior  to  the  institotion  of  this  scut, 
namelj  ten  years  ago,  die  occopiers  of  the  Lawn  re- 
sisted, and  that  the  paridi  actnaOy  gave  up  the  demand 
for  a  poor  rate,  and  restored  the  distresses  they  had 
taken, — ^these  circnmstances  combined  have  strongly  in- 
clined me  to  pot  the  matter  in  aforther  train  of  investi- 
gation. And  I  have  been  determined  so  to  do  by  the 
additional  conaderation,  tha^  nndar  the  late  act  for  the 
commutation  of  tithes  (a),  my  decree,  in  favour  of  the 
Plaintiff,  might  be  attended  with  more  permanent  con- 
sequences than  would  have  attended  a  mmilar  decree 
prior  to  that  act 


It  may  deserve  consideration  by  the  Defendant, 
whether,  if  Bennefield  Lawn  be  extra-parochial,  and 
the  tithes,  therefore,  the  property  of  the  Crown,  prior 
to  the  alienation  in  1832,  the  title  to  those  tithes  may 
not  be  in  Lord  fVinchebea^ 


The  issue  was  tried  at  the  Narthamptanshire  Spring 
Assizes  for  1842,  before  Mr.  Justice  WUttams,  and  a 
verdict  found  for  the  Defendant,  determining  that  Ben- 
nefield Lawn  was  extra-parochiaL 


(a)  6&7WiU.4,c.71. 
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Mr.  Tempkj  Mr.  Coleridge^  and  Mr.  WJiUehurMty  on 
behalf  of  the  Plaintiff^  moTcd  for  a  new  trial ;  argaing, 
that  the  learned  Judge,  in  his  direction  to  the  jury,  had 
misled  them,  by  improperly  receiving  and  giving  undue 
weight  to  evidence  adduced  by  the  Defendant,  and 
not  giving  due  weight  to  evidence  produced  by  the 
Plaintiff,  and  that  the  verdict  was  against  the  weight 
of  evidence. 
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Mr.  Sharpe^  Mr.  Parry ,  and  Mr.  Waddingtony  contrL 

[It  did  not  appear  that  any  objection  had  been  made 
at  the  trial  to  the  reception  of  the  evidence  now  ob- 
jected ta] 

On  the  inmiediate  point  of  the  parochiality  of  the 
lands,  it  was  suggested  that  the  non-payment  of  the 
parochial  rates,  since  1777,  was  explained  by  the  re- 
ported case  of  Jones  v.  Maunsell  {a)^  in  which  the 
parish  had  failed  to  establish  the  rateability  of  herbage 
and  pannage  on  Bmnefield  Lawny  and  which  had  ren- 
dered the  present  question  unimportant  until  the  lands 
were  disafforested.  On  the  other  hand,  shewing  the 
l^al  rateability  of  herbage  and  pannage  on  lands  oc- 
cupied by  private  persons,  the  following  cases  were 
cited  I— Lord  Bute  v.  Griiidall  (*) ;  The  King  v.  TVr- 
rott  (c) ;  Hie  King  v.  Watson  (d) ;  Rex  v.  Mayor  of 
Sudbury  {e).  And,  on  the  question  of  directing  a  new 
trial, — Pemberton  v.  Pemberton  (/) ;  Barker  v.  Ray  (g); 
Tatham  v.  Wright  {k);  Gibbs  v.  Hooper  {{);  Slaney  v. 


(a)  I  Doagl.  302. 
\b)  IT.  R.  338;  5.  C.  Bjtt'a 
Poor  Lawn,  p.  185. 
(c)  3  East,  506. 
{d)  5  East,  480. 


{e)  IB.  &C.389. 
(/)  11  Ve8.52. 
(g)  2  Russ.  63. 
{h)  2R.  &Myl.  1. 
(t)  2  Myl.  &  K.  353. 
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1842.         Wade  (a).     On  the  small  wd^  whidi  ahoold  be  ^yen 
toeyidenoeof  repatatioii:   FFeeks  y.  Sparke  {b). 


Mag  23.  The  motioii  was  refbsed.     Costs  resenred. 


Jmm  $.  The  cause  came  on  for  fmtfaer  directioiiSy  and  the 

bill,  as  against  the  Defendant  MeadoKSj  was  dismissed 
with  costs. 


21.  The  petition  of  the  Plaintiff,  complaining  of  the 
certificate  of  taxation  of  the  costs  of  the  Earl  of  Wm- 
chehea  and  Nottmghamj  of  his  original  plea,  which  was 
not  allowed,  bat  which  he  was  permitted  to  amend  (c), 
amonntang  to  222.  9«.  4i/.,  out  of  his  whde  costs,  taxed 
at  522.  6«.  \0d. ;  and  praying  for  liberty  to  except  to 
the  certificate  of  costs,  or  that  it  might  be  referred  back 
to  Master  MHUy  the  taxing  Master,  to  whom,  the  tax- 
ation of  costs  in  the  cause  was  transferred,  to  review  the 
certificate,  and  that  the  Master  might  be  directed  to 
retax  the  said  costs,  and  disallow  the  items  thereof 
therein  set  forth,  amounting  to  222.  9«.  4dl,  occasioned 
by  the  filing  of  the  said  plea. 


Mr.  Temple  supported  the  petition;  and  urged  that 
the  costs  complained  of  were  occasioned  by  the  error  in 
pleading  of  the  Ecarlj  and  that  he  should  have  only  the 
costs  he  would  have  received,  if  the  first  plea  had  been 
right. 

Mr.  Sharpe  and  Mr.  RoupeU  contri. 

A  case  was  sent  to  the  Taxing  Masters  for  their  cer- 
tificate [d). 

(a)  1  MyL  &  Cr.  358.  {d)  The   case  and  certificate 

\b)  1  Mau.  &  Sel,  687.  were  at  follows  :^ 

(c)  Supra,  p.  26. 
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The  Vicb-Chancellor  said  he  had  not  doubted  that, 
where  the  costs  of  the  proceedings  in  the  cause  were 
directed  to  be  taxed,  the  Master  might  look  into  the 
propriety  of  the  proceedings  which  had  been  taken,  to 
detennine  the  costs  to  be  allowed:  thus,  if  the  same  solici- 
tor, appearing  for  several  defendants,  had  given  a  number 
of  different  briefs  for  parties  in  the  same  interest;  or  if 


1848. 


Clatton  v.  Mbadows  and  Lord  Winchelsea,  (Exchequer  cause). 

May,  1838 — Bill  for  account  of  tithes.    Plaintiff;  rector. 
12th  October,  1838— Lord  WinckeUea  files  a  plea. 
3rd  May,  1839— Plea  ai^ed.    Order  that  the  Defendant,  the 
Earl  of  WmckeUeay  be  at  liberty  to  amend  his  plea,  and  put  in  an 


28th  November,  1839 — Amended  plea  and  answer  filed. 

18th  January,  1840 — ^Amended  plea  argued  and  allowed. 

5th  March,  1840— Upon  the  Plaintiff's  motion,  that  he  might  be 
at  liberty  to  dismiss  his  bill  against  Lord  WmeheUea  with  costs,  it 
was  ordered  as  prayed,  and  reference  to  Master  Spranger. 

11th  August,  1842 — In  consequence  of  Mr.  Spran^er *#  death,  and 
the  transfer  of  the  Equity  Exchequer  to  Chancery,  Master  Richardt 
certified,  that  he  had  taxed  Lord  WineheUea't  bill  at  52/.  6«.  lOd. 

The  above  costs  include  all  Lord  W%neheUea!t  costs  from  the 
beginning,  i.  «•  costs  of  original  plea,  of  arguing  same,  attending 
judgment  thereon — ^instructions  for  amended  plea,  &c.  &c.  &c. 

The  Plaintiff  objects,  that  Lord  WincheUea  ought  not  to  have 
been  allowed  the  costs  of,  and  occasioned  by,  filing  the  original  plea, 
which  the  Court  held  to  be  insufficient,  and  which  he  was  allowed  to 
amend.  The  question  is,  whether  the  costs  objected  to  ought  to 
haye  been  allowed? 

There  is  no  special  rule  upon  the  subject  in  the  Exchequer  prac- 
tice ;  and  my  desire  is,  to  be  informed  of  the  practice  which  would 
be  allowed  in  Chancery. 

We  beg  leave  respectfully  to  certify. 

That,  in  taxing  the  costs  in  question,  under  the  order  to  dismiss, 
we  should  not  have  allowed  to  the  Defendant  any^costs  incurred  in 
correcting  his  own  mistake,  but  should  have  taxed  the  costs,  as  if  he 
had  filed  in  correct  form,  in  the  first  instance,  the  plea  and  answer 
on  which  the  Court  ultimately  decided  in  his  favour. 

John  Wainwright,  Philip  Martineau, 

R.  B.  FoLLETT,  W.  R.  Baines. 

Richard  Mills, 

VOI-.  II-  l>  H«  W. 


January  25. 
Judgment. 
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Judgment, 


he  had  taken  several  prooeediiigs  to  do  an  act  which 
might  have  been  effected  by  one  step, — ^the  Master 
would  reduce  the  costs  thus  occasioned.  In  some  cases 
the  practice  regulated  the  costs  of  the  proceeding  ¥dth- 
out  any  special  order.  In  others  the  costs  were  pro- 
vided for  by  spedal  order  at  the  time.  His  doubt  had 
been  with  r^ard  to  a  third  class  of  cases^ — where  the 
Court  had  acted  upon  an  informal  proceeding,  and  thereby 
made  it  a  proceeding  in  the  cause, — whether  the  Master 
coidd  then  do  otherwise  than  allow  the  costs  of  such 
proceeding,  under  the  order  to  tax  generally.  It  ap- 
peared that  there  was  no  spedal  rule  in  the  court  of  Ex- 
chequer on  the  subject  (a).  If  an  application  had  been 
made  at  the  time  that  leave  was  given  to  amend  the  plea, 
that  the  Pl^tiff  might  be  indemnified  against  the  costs, 
the  Court,  as  a  matter  of  course,  would  have  imposed 
upon  Lord  Winchebea  the  costs  of  correcting  his  mistake. 
No  such  order  was  made, — the  bill  was  dismissed  with 
costs,  and  the  informal  proceeding  had  been  thus  upheld 
as  a  proceeding  in  the  cause,  and  he  had  thought  the 
Master  had  no  discretion  but  to  tax  the  costs.  He  was 
glad  to  find  that  the  Master  exercised  a  larger  discretion 
in  such  matters  than  he  had  supposed.  It  appeared, 
however,  that  the  Master  would  not  tax  off  more  than 
16/.  \0$.  ScL,  and  it  was  for  the  Plaintiff  to  consider 
whether  that  deduction  was  worth  pursuing  at  the  ex- 
pense of  further  Utigating  the  subject, — the  costs  of 
which  litigation,  under  the  circumstances,  would  fall 
upon  the  Plaintiff. 


Mr.  Temple,  on  behalf  of  the  Plaintiff,  declined  to 
proceed  farther  on  the  subject 


(a)  See  General  Order,  I2th  October,  1841;  Beavan's  Ord.  Can. 
180. 


WiLl 
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BOURNE  V.  BOURNE.  6th  and  2m 

^^  ^  June. 

^Ll  AM  Bourne  being  seised  in  fee-simple  in  Real  estate  was 
poflpoamcm  of  certain  hereditaments  and  premises  at  t^itee,  on 
Skrawky,  in  the  county  of  fVtprcester,  subject  to  a  mort-  ^^^  P«J"*' 
gage  to  William  Dunn,  executed  certain  indentures  of  to  receive  the 
lease  and  release,  dated  the  13th  and  14th  of  June,  fits,  and  upon 
1822,— the  latter  being  made  between  fF.  Bourne,  of  ^fn'S^itL?' 
the  first,— IT.  Dunn,  of  the  second,— S.  Good,  of  the  interest  of  the 

mortgage  debt 

third, — J.  Souihatt,  of  the  fourth, — and  the  trustee  of  a  as  therein  men- 
term  of  the  fifth,  part,  whereby,  in  consideration  of  ^^^^^ the'w- 
lOOOl  then  advanced  and  paid  to  W.  Bourne  by  8.  t^^tothe 

*  "^  mortgagor,  his 

Good,  out  of  which  the  mortgage  to  W.  Dunn  was  dis-  beirs  and  as- 

oharged,  W.  Bourne  and  W.  Dunn  conveyed  and  released  defaidt  should 

the  sidd  hereditaments  unto  and  to  the  use  of  J.  Southall,  guch  payment 

his  heirs  and  assimis,  upon  trust,  in  case  W.  Bourne,  his  **>«">  ^*»*J  ^^f , 

^     W  ,  trustee  should 

hdrs,  executors,  administrators,  or  assigns,  should  pay  enter  into  pos- 
8.  Good  the  sum  of  1000/.  and  interest  at  5  per  cent,  on  premUes,  and, 
the  14th  of  June  then  next,  to  permit  W.  Bourne  to  Jfo^^sf/nhL" 
retain  possession  of  the  said  hereditaments,  and  receive  same,  and  pay 

1  /»  Ml  "I    i^/wxv  T    •  over  the  residue 

the  rents   thereol,  until  the  said   1000/.  and  mterest  or  surplus  (af- 
should  become  payable,  and,  in  case  the  same  should  be  [he  debTTnter- 
then  dischanred,  to  re-convey  the  said  hereditaments  to  est,  and  costs) 
W.  Bourne,  his  heirs  and  assigns ;  but,  in  case  default  gagor,  his 
should  be  made  for  the  space  of  three  calendar  months  tor^'admini's- 
in  payment  of  the  said  lOOOi  and  interest,  or  any  part  ^*^"'  5^^ 
thereof  at  the  time  aforesaid,  then  upon  trust  that  J.  was  default  in 
Southall,  his  heirs  or  assigns,  should  thereupon  enter  nosaleo'fthe 
into  possession  of  the  said  hereditaments,  and  should,  at  ^Jl^iJ^Si  after 
any  time  thereafter,  at  his  or  their  discretion,  sell  and  ^®  ^^^^  ^^^^ 

•^  ,  ,  mortgagor,  who 

dispose  of  the  said  hereditaments  and  premises  as  therein  devised  it  to 
mentioned,  and,  out  of  the  proceeds  of  such  sale,  in  the  for  life,  with 

remainder  over 
in  Udli^Held, 

that  there  was  no  oonveraioni  but  that  the  surplus  proceeds  passed  by  the  derise  as  real 

estate. 

d2 
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1842. 


Statement. 


first  place,  pay  and  retain  all  costs  and  expenses  attend- 
ing the  sale  or  otherwise  to  be  incurred  in  execution  of 
the  trusts  thereby  declared,  and,  in  the  second  place,  to 
pay  and  satisfy  to  the  sidd  S.  Good,  his  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  1000/1,  and  the 
interest  and  arrears  of  interest  thereof,  or  such  parts  of 
the  said  principal  and  interest  monies  as  should  be  then 
due  and  unpaid,  together  with  all  costs  and  expenses  (if 
any)  attending  any  non-payment  thereof,  and,  after  all 
the  aforesaid  principal  and  interest  monies,  costs  and 
expenses,  shoidd  be  wholly  paid  and  satisfied,  then  in 
trust  to  pay  over  the  residue  or  surplus  of  the  said 
trust  monies  to  arise  by  the  means  aforesaid  unto  the 
siud  W.  Bourne^  his  heirs,  executors,  administrators, 
or  assigns,  for  his  or  their  own  benefit.  In  November, 
1826,  FT.  Bourne  made  a  deed  of  further  charge  on  the 
hereditaments,  to  the  amount  of  150/.,  to  8.  Good, 
In  June,  1831,  fF.  Bourne  died,  having,  by  his  will, 
duly  executed  to  pass  freehold  estate,  devised  an  estate 
at  Ombersley  for  the  payment  of  his  debts,  expressly  in- 
cluding the  monies  due  on  the  mortgage  of  his  said 
hereditaments  at  Shrawhy,  and  having  devised  the  said 
hereditaments  unto  W.  Holdsworth  and  the  Defendant, 
R.  B.  Bourne,  for  a  term  of  ninety-nine  years,  in  trust 
to  permit  the  testator's  wife.  Mart/  Bourne,  one  of  the 
Plaintifis,  to  receive  the  rents  and  profits  for  her  life, 
and,  from  and  after  her  decease,  to  the  use  of  his 
son,  the  Defendant,  Robert  Bourne,  and  his  assigns  for 
his  life,  with  remainder  to  his  issue  in  tail, — ^remainder 
to  the  testator's  daughter,  the  Plaintifis,  Jane  Bourne, 
and  her  assigns  for  her  life, — ^remainder  to  her  issue  in 
tail, — ^remainder  to  the  Defendant,  R.  B.  Bourne,  his 
heirs  and  assigns. 


The  Defendant,  R.  B.  Bourne,  disclaimed  the  estate 
thereby  devised  to  him.     In  June,  1834,  S.  Good  as- 
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signed  his  mortgage  debt  of  1150/.  to  Samuel  HigginSy 
and  the  hereditaments  comprised  in  the  mortgage  were 
conveyed  to  the  Defendant,  Robert  ESggmsj  upon  and 
subject  to  the  powers  and  provisoes  of  the  release  of  the 
14th  of  June,  1822.  Robert  Higgim,  in  July,  1837, 
under  the  said  trusts  for  sale,  sold  the  mortgaged 
hereditaments,  the  proceeds  of  which,  after  paying 
thereout  the  debt  and  costs,  left  a  surplus  of  upwards  of 
10002.  in  his  hands.  The  Plaintiffs,  the  widow  and 
daughter  of  the  testator,  filed  their  bill,  praying  a  de- 
claration that  the  said  balance  of  the  piurchase^money 
whidi  arose  from  the  sale  of  the  said  hereditaments  was 
subject  to  the  devises  and  limitations  in  the  will,  and  that 
the  same  might  be  secured,  and  the  interest  piud  accord- 
ingly. The  bill  stated,  that  there  was  no  personal  re- 
presentative of  the  testator  in  existence. 


1842. 


Siatememi, 


The  Defendant,  R.  Higgin$y  by  his  answer,  submitted 
to  pay  the  balance  as  the  Court  should  direct 


Mr.  Sharpe  and  Mr.  Parry ^  for  the  Plaintiffs. 

Mr.   CameroHy  for  the  Defendants  R.  B.   and  R. 
Bourne, 


Mr.  Girdlestone  and  Mr.  Piggotty  for  the  Defendant 
Higgins, 

The  estate  in  this  case  has  been  converted  into  per- 
sonalty, and  the  Defendant  is  accountable  to  the  per- 
sonal representative  of  the  testator,  who  is  not  before 
the  Court :  Coote  on  Mortgages  (a).  K  the  question  of 
conversion  were  even  doubtful,  it  ought  not  to  be  deter- 
mined in  the  absence  of  the  party,  who,  in  one  aspect, 
is  alone  entitled. 


Argument, 


(a)  Page  157. 
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1842.  Mr,  Sharpe,  in  reply. 

The  surplus  of  the  estate  retains  the  character  which 
the  estate  had  at  the  death  of  the  testator :  if  it  had  been 
Argument.     8old  in  his  lifetime,  it  woidd  have  been  personal  estate ; 
not  having  been  so,  it  is  real  (a). 


Vice-Chancellor  : — 

Judgment.  The  question  is  upon  the  effect  of  the  release  of  June^ 
1822.  Bourne  being  seised  in  fee  of  the  Shrawkj^ 
estate,  subject  to  a  mortgage  to  Dunn^  another  person^ 
named  Samtiel  Good,  advanced  money  to  pay  off  th«t 
charge,  and  the  estate  was  conveyed  to  SauthaUy  a  trusr 
tee,  in  the  first  place,  to  secure  the  sum  due  to  Good. 

[His  Honor  stated  the  terms  of  the  initrument.] 

This  is  merely  a  charge  by  way  of  mortgage :  there  is 
no  indication  of  any  intention  to  convert  the  property  from 
real  into  personal.  If  a  person  charges  his  real  property 
with  the  payment  of  his  debts,  unless  there  is  a  clear  indi- 
cation that  it  shall  be  converted  out  and  out,  it  retains  its 
character  of  realty,  so  far  as  the  charge  does  not  extend, 
until  it  is  actually  converted.  If  the  trustee  had  taken  the 
property  with  absolute  directions  to  sell  and  convert  it, 
the  circumstance,  that  the  directions  had  not  been  carried 
into  effect  at  the  death  of  the  testator,  might  have  been 
immaterial,  and  it  might  have  been  treated  as  personalty. 
But,  in  this  case,  there  was  no  absolute  or  compulsory 
direction  for  the  sale  or  conversion  of  the  estate ;  it  is 
merely  an  authority,  in  a  certain  event,  to  enter  into 
possession  of  this  estate,  and  at  the  discretion  of  the  trus- 


(a)  See  casea  cited  infra,  p.  39,  n. 
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tee  to  sell  it,  for  the  purpose  of  recovering  payment  of 
the  debt  for  the  mortgagee.  The  direction  to  re-con- 
yey  the  estate,  in  case  of  payment  of  the  mortgage- 
money,  is  inconsistent  with  the  notion  that  there  was 
any  intention  that  the  property  should  be  absolutely 
converted  by  the  effect  of  the  conveyance. 


39 


1842. 


JudgmttUm 


The  event,  upon  the  happening  of  which  the  trustee 
might,  at  his  discretion,  have  sold  the  estate,  namely, 
the  de&ult  in  payment  of  the  mortgage-money,  took 
place  in  the  lifetime  of  the  testator ;  but  the  discretion 
to  sell  had  not  been  exercised  at  the  time  of  his  death. 
The  consequence  is,  that  the  estate  passed  to  his  de- 
visees aa  realty,  subject  to  the  mortgage,  and  the  trus- 
tee musts  therefore,  account  to  the  devisees  for  the  sur- 
plus proceeda  of  the  sal& 

The  cases  on  this  subject  are  all  collected  and  com- 
mented upon  in  the  exceedmgly  able  work  of  Mr. 
JDalzeUi  on  the  Law  of  Conversion  (a). 


(a)  Page  89.  His  Honor  men-  2  Sim.  &  St  323 ;  ]^g9  ▼.  Anr 
tioned  the  cases  of  Van  v.  Bar-  drews,  5  Sim.  421 ;  Shadforthr. 
neti,  19  Tes.  102 ;  Wright  v.  Rate,     Temple^  10  Sim.  1 84. 
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2^d  June, 
6th  July  J 
22ndand2Srd  BLACKLOW  v.  LAWS. 

December.      ^ 

Where  an  es.      SaMUEL  CHRISTIE,  by  his  wiU,  dated  in  Sep- 

tate  waa  di-  . 

reefed  by  the  tember,  1 830,  devised  and  bequeathed  all  his  freehold  and 

sold  after  the  leasehold,  and  all  his  personal  estate,  not  specificallj  be- 

tidn  pCTton^d  q^^athed,  to  J.  Laws  and  two  other  trustees,  as  to  his 

the  sale  waa  estate  at  PresioUy  in  trust  for  sale  as  therein  mentioned; 

made  dnniur 

the  life  of  that    and  upon  further  trust  to  receive  and  take  the  rents  and 

5^' ^^''JJ  profits  of  his  freehold  estate,   situate  in  Queen-street 

the  pcrBona  in-  and  Charles-streety  until  sale  thereof  as  thereafter  directed; 

terested  in  the 

proceeds  being   and  out  of  such  rents  and  profits  and  the  produce  arising 

soi  jnris^'thc'  ^^^  the  sale  of  his  said  estate  at  Preston^  and  of  his  other 

^t***  ''Sd  A  ^^®^*®>  P*y  ^^^^  *^®  proper  hands  of  his  daughter-in-law 

purchaser  to  Agnes  the  sum  of  130/.,  to  and  for  her  own  sole  use  and 

^f     *  benefit,  which  he  desired  might  be  paid  to  her,  her  exe- 

The  condi-  cutors,  or  administrators,  free  of  legacy  duty ;  then  to  pay 

Tided  that  all  One  annuity  of  150/L  into  the  proper  hands  of  his  said  wife 

tiic^e'Ss^  ^^^  during  her  natural  life,  for  her  own  proper  use  and 

dosed  by  the     benefit;  and  he  declared  his  will  to  be  that  such  annuity 
abstract,  not  ^     ,  ^  •' 

taken  within  a    should  be  piud  into  the  proper  hands  of  the  said  AUce^ 

alter  delivery  of  ^^0^  ^un^  to  time  as  the  same  should  become  due,  and 

^  pSrohMc^    ^*  ^®  ®*""®  should  not  be  received  by  anticipation, 

ihooid  be  and  that  she  should  not  be  at  liberty  either  to  raise  any 

deemed  to  be  •         i  /•         • 

waiyed:— HeM,  money  on  secunty  thereof,  or  m  any  manner  to  dispose 

for  objecting  ^^  ^^  Same,  and  if  she  should  so  do,  such  annuity  should 

''**  °°ted  frS  immediately  thereafter  cease  and  be  no  longer  payable. 

the  time  of  the  And  upon  further  trust,  by  and  out  of  the  monies 

imperibc^ab^  to  arise  from  the  sale  of  his  said  estate  at  Preston^  and 

tto  pii«Si^*  other  effects  which  should  come  to  the  hands  of  his  said 

was  not  pre- 

daded  from  taking  an  objection  which  arose  oat  of  evidence  called  for  before  the  expiration 

of  the  time  fixed. 

The  sale  took  place  under  a  decree.  The  abstract  stated  that  the  person,  at  whose  death 
the  sale  was  to  be  made,  proved  the  will  of  the  testator,  bat  it  did  not  state  the  pleadings 
in  the  cause,  or  whether  that  person  was  living  or  dead  :  — Held,  that  this  was  not  a  suffi- 
ciently distinct  intimation  to  the  purchaser  that  the  time  of  sale  had,  without  any  sufficient 
ground,  been  antidpated. 
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trustees,  (as  follows),  ''to  pay  one  annuity  or  clear  yearly 
sum  of  50/.,  during  the  natural  life  of  my  said  wife  AUcey 
into  the  proper  hands  of  my  youngest  daughter  Anne 
(now  the  wife  of  James  Laws),  for  her  own  proper  use 
and  benefit"  And  the  testator  directed  that  so  soon 
after  the  decease  of  his  wife  Alice  as  conveniently  might 
be,  his  said  trustees  should,  either  by  public  auction  or 
private  contract,  as  they  should  deem  most  expedient, 
sell  and  dispose  of  his  freehold  estates  situate  in  Qu^^it- 
street  and  Charks^street  aforesaid,  for  the  best  prices 
that  could  be  reasonably  obtained  for  the  same,  and  out 
of  the  proceeds  arising  from  such  sale,  pay  into  the  pro- 
per hands  of  his  said  daughter  Anne  the  sum  of  500/.,  to 
and  ifor  her  own  sole  use  and  benefit  absolutely ;  and  he 
directed  that  the  residue  of  his  property  should  be  held 
by  his  trustees,  upon  trust  to  be  divided  into  six  equal 
parts,  one  part  thereof  for  his  daughter  Jane  wife  of  «/• 
Davies,  one  other  part  thereof  in  trust  for  Sarah  Davies 
widow,  one  other  part  thereof  in  trust  for  Harriet  the  wife 
of*/.  Simpson,  one  other  part  thereof  in  trust  for  Eliza, 
the  wife  of  fPl  Ihiffh, — which  last-mentioned  sixth  share 
he  directed  should  be  invested  by  his  trustees,  and  the 
dividends  and  interest  pcud  into  the  proper  hands  of  his 
said  daughter  Etiza,  whose  receipt  alone  notwithstanding 
her  coverture  should  be  a  sufficient  discharge  for  the 
same;  provided  that  if  his  said  trustees  should  see  occasion 
they  should  be  at  liberty,  at  any  time  during  the  life^ 
time  of  his  said  daughter  EKza,  to  transfer  any  portion 
of  the  bequest  made  in  her  favour,  not  exceeding  one- 
half  part  thereof,  for  her  immediate  use,  and  in  that  case 
her  receipt  alone  should  be  a  sufficient  discharge  to  them 
for  the  same,  notwithstanding  her  coverture,  and  that 
such  remaining  moiety  should  remain  vested  in  his  trus- 
tees, in  trust  for  her,  and  be  subject  to  such  disposition 
as  she  should  by  her  last  will  and  testament  direct  and 
appoint   notwithstanding   her   present   or  any  future 
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ooverture,  and  in  default  of  appointment  the  same  to  be 
equally  divided  as  therein  mentioned^ — and  one  other 
part  thereof  in  trust,  for  his  said  daughter  Anne.  And 
he  declared  that  the  respective  receipts  of  such  of  them 
as  should  be  married  should  be  a  sufficient  discharge,  al- 
though under  coverture.  And  the  testator  appointed 
AUce  his  wife,  and  the  said  three  trustees,  his  executrix 
and  executors.  The  testator  died  soon  after  the  date  of 
his  wiU>  leaving  his  wife  Alice  surviving  him ;  and  his 
will  was  proved  by  AKce  the  widow,  and  James  Law$. 


The  bill  was  filed  in  January,  1839,  by  some  of  the 
persons  beneficially  interested  in  the  residuary  estate  of 
the  testator,  against  the  executrix  and  executor,  and  the 
other  residuary  legatees,  and  prayed  the  usual  accounts 
of  the  real  and  personal  estate,  and  that  the  trusts  of  the 
will  might  be  executed  undepr  the  direction  of  the  Court. 

By  the  decree,  made  the  14th  of  December,  1841,  it 
was  declared,  that  the  trusts  of  the  will  ought  to  be  per- 
formed and  carried  into  execution.  An  inquiry  was 
directed  of  what  lands  and  hereditaments,  and  what  es- 
tate therein  the  testator  had  at  the  date  of  his  will,  and 
of  his  death ;  and  it  was  ordered  that  the  real  estate,  of 
which  the  testator  was  seised  at  the  date  of  his  will,  and 
at  the  time  of  hia  death,  or  such  parts  thereof  as  then 
remained  unsold,  should  be  sold  with  the  approbation  of 
the  Master. 


Under  this  decree,  the  estates  in  Queenrstrt^  and 
Charks'Street  were  put  up  to  sale  in  January,  1842„ 
upon  printed  conditions;  and  W^Hcdns  became  the 
purchaser.  By  the  8th  condition  of  sale,  the  pur- 
chaser was  within  twenty-one  days  next  after  the  de;- 
livery  of  the  abstract,  to  deliver  to  the  vendor's  solicitors 
a  statement  in  writing  of  such  objections  to  the  title 
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dLsdofied  by  the  abstract  aa  he  should  be  advised  to 
take,  and  every  objection  not  so  taken,  and  communi- 
cated within  such  period,  should  be  deemed  waived. 

The  report  of  the  purchase  was  made  and  confirmed. 
The  abstract  was  delivered  to  the  purchaser's  solidtora 
on  the  1st  of  March.  This  abstract  did  not  contain  any 
statement  of  the  pleadings  in  the  cause,  but  stated, 
amongst  other  instruments,  the  will  of  the  testator,  and 
contained  in  a  short  line  at  the  foot  of  the  will,  as  part 
of  the  abstract  relating  to  that  instrument,  these  words: — 

**  Will  proved  in  the  Prerogative  Court  of  Canter- 
bury, the  24th  of  June,  1831,  by  said  Alice  Christie, 
Jam^  Simpson,  and  James  Laws;  said  Thomas  Bayley 
having  renounced  probate." 

The  purchaser's  counsel  in  advising  on  the  title  said,— 
'^  It  should  be  ascertained  by  a  brief  of  the  pleadings, 
that  all  proper  parties  are  before  the  Court."  The  ob- 
jections to  the  title,  not  iacluding  any  objection  on  the 
ground  of  the  sale  having  been  made  during  the  life  of 
the  widow,  were  delivered  on  the  22nd  of  March :  and 
VOk  answer  to  the  observation  referred  to,  the  vendors' 
solicitors,  on  the  5th  of  April,  wrote, — "  A  brief  of  the 
pleadings  can  at  any  time  be  seen  at  our  office."  About 
the  2l8t  of  April,  the  purchaser's  coimsel  gave  this  fur- 
ther opinioiu  "  Upon  procuring  a  brief  of  the  plead- 
ings I  do  not  find  that  any  cause  is  shewn  for  decreeing 
a  sale  before  the  time  fixed  by  the  testator's  will, — ^hia 
widow's  death.  Probably  it  woidd  appear  by  the  de- 
cree, the  Court  having  power  to  decree  a  sale  for  pay- 
ment of  all  debts.  It  also  appears  that  two  of  the  trus- 
tees of  the  will  have  disclaimed,  and  that  one  of  those 
two  ia  dead»  though  the  facts  are  not  noticed  in  the  ab- 
stract"   The  purchaser  ultimat^jlj  insisting  upon  the  ob- 
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Statement, 


jection  that  the  decree  for  sale  was  premature,  the 
question  was  submitted  to  the  Court  by  motion,  on  be- 
half of  the  vendors,  that  the  purchaser  should  pay  his 
purchase-money  into  Court,  and  on  behalf  of  the  pur- 
chaser, that  he  might  be  discharged  from  his  pur- 
chase. 


Argument.  Mr.  Sharpe,  for  the  vendors,  argued  first,  that  the  pur- 
chaser was  precluded  by  the  8th  condition,  when  more 
than  twenty-one  days  had  elapsed 'after  the  delivery  of 
the  abstract,  from  taking  the  objection  as  to  the  time  of 
sale.  The  abstract  had  contained  all  the  facts  upon 
which  the  state  of  the  title  might  have  been  known.  It 
appeared  that  the  widow  had  proved  the  will ;  and  no 
mention  was  made  of  her  death.  It  was  not  the  prac- 
tice to  state  in  the  abstract  that  parties  interested  in  the 
estate  were  still  alive :  their  existence  was  assumed,  un- 
less the  contrary  was  stated.  Secondly,  the  decree  for 
sale,  was  made  in  a  suit  in  which  the  widow  was  a 
party,  with  her  consent.  The  Court  must  be  presumed 
to  have  been  satisfied  that  it  was  for  the  benefit  of  the 
infants  that  the  estate  should  be  sold :  the  circumstance 
that  there  was  no  inquiry  whether  it  was  for  their 
benefit,  does  not  impair  the  presiunption,  for  the  Court 
may  be  satisfied  of  the  fact  without  inquiry,  which  is 
only  one  mode  of  deriving  information.  The  property 
consisted  of  houses,  and  may  be  deteriorated,  but  is 
not  likely  to  be  improved.  An  erroneous  conclusion  in 
fact,  if  it  were  so,  may  be  occasion  for  appeal,  but  is 
not  error  in  the  decree. 


Mr.  Dunn,  for  the  purchaser. — The  8th  condition  did 
not  apply,  for  the  abstract  was  not  complete  even  at  the 
time  when  the  objection  was  taken,  which  was  dis- 
covered not  from  the  abstract,  but  from  a  different  docu- 
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ment — ^the  brief  in  the  cause.  Tanner  v.  Smith  (a) ; 
Hcbsm  V.  Bell  [b) ;  Dolby  v.  PuUen  (c).  Any  infant, 
interested  in  the  estate,  might,  on  attaining  twentj-one, 
procure  the  cause  to  be  reheard,  and  displace  the  de- 
cree. 
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Argument 


Vicb-Chancellor  : — 

The  vendors  in  this  case  contend,  first,  that  the  objec- 
tion taken  by  the  purchaser  to  the  title  is  not  tenable,  for 
they  say  the  Court  may  anticipate  the  time  of  sale 
directed  by  a  will,  where  it  is  for  the  benefit  of  the  par- 
ties interested  (although  they  may  be  infants),  that  an 
earlier  sale  should  take  place  than  the  testator  has  pre- 
scribed; and  therefore,  that  a  sale  in  the  lifetime  of  the 
widow  is  not  error  in  the  decree.  Secondly,  that  the 
facts  upon  which  the  present  objection  is  founded  appear 
suffidently  upon  the  abstract,  and  that  the  purchaser  is 
now  precluded  by  the  8th  condition  of  sale  from  taking 
the  objection. 

The  purchaser,  on  the  other  hand,  alleges — First,  that 
the  objection  is  fatal  to  the  title,  or  at  all  events,  that 
the  title  is  one  which  a  Court  of  Equity  will  not  compel 
a  purchaser  to  take ;  secondly,  that  the  facts  raising  the 
objection  were  not  sufficiently  disclosed  upon  the  abstract; 
and,  thirdly,  that  the  twenty-one  days  mentioned  in  the 
8th  condition  are  to  be  computed  from  the  day  when  a 
perfect  abstract  was  delivered:  Hobson  v.  Bell\  and  he 
insists  that  the  abstract  first  delivered  was  imperfect; 
that  his  objection  was  taken  within  the  twenty-one 
days ;  and,  in  fact,  that  the  abstract  is  not  yet  perfect. 

Upon  the  principal  question,  I  am  of  opinion,  that  the 
(a)  10  Sim.  410.       (6)  2  Beav.  17.       (c)  I  R.  &  Myl.  296. 


Judgment, 
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1812.        aafein  the  IBctimeortlie  widowcfertniMliAdefeetiB 
tlietitleytlifttaCoiiitorEqiiitTOiJ^iiot  tocni^a 


puidiaBci  to  accept  it  In  order  tojintify  Aaft  ( 
I  need  not  denr  the  power  of  the  Court  in  anr  pwiHe 
case  to  antidpate  the  time  prescribed  in  a  wiD  ftr 
aeHing  an  infant'e  estate.  AH  that  I  need  aar  is,  that  a 
decree  anticipattng  the  eale  of  the  estate  is  a  dq^rtore 
from  the  trusU  of  the  wiU;  and  that  a  caee  flhoald  be 
made  for  the  exereise  of  such  an  extraor£naiy  poirer. 
That  caee  moft  be  made  either  upon  the  pleadingiE^  or 
npon  a  reference  to  the  Master,  or  some  other  prooeedEmg 
infonning  the  Court  of  the  case,  which  is  idied  upon  as 
callii^  f<M- 90  mmsoal  an  act.  It  has  not  been  suggested 
at  the  bar  that  the  decree  can  be  siqiported  upon  the 
gioond  that  the  debts  of  the  testatcn*  require  the  sale. 
The  trosteea  therefore  coold  not  hare  made  a  good  title 
to  the  estate;  and  in  the  abeence  of  qiecial  drenm- 
stancesy  the  Coort,  as  a  geneial  pixiposition,  does  nothing 
more  than  the  trustees  m^t  have  done  in  the  due  exe- 
cution of  the  express  trosts  of  the  wilL  Hiis  InU  asks 
the  execution  of  the  trusts  of  the  will  as  they  are  set  out 
in  the  pleadings ;  no  case  for  departure  fixim  those  trusts 
b  made ;  and  it  is  impossiUe  to  read  the  decree  without 
seeing  that  the  Court  int^ided  to  do  nothing  more  than 
execute  the  trusts  of  the  wilL  It  £rects  the  trusts  of 
the  will  to  be  perftHmed,  and  the  Master  to  sdl  such,  if 
any,  of  the  testator's  estates  as  then  remained  unsold. 
If  any  of  the  infant  Defendants  were  now  to  rehear  the 
cause,  I  cannot  doubt  but  that  the  Court  would  alter 
the  decree,  unless  a  case  were  made  as  the  result  of 
future  inquiry  or  evidence  to  justify  the  Court  in  renew- 
ing the  existing  decree  for  ssle. 

Then  has  the  purchaser  accepted  this  defective  title 
according  to  the  construction  of  the  8th  condition,  so  as 
to  predude  himsdf  fnim  taking  the  objectiMi  to  it. 
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hf  ihe  expiraticm  of  the  twenty-one  days  there  men- 
ticmed? 

Now  the  first  observation  is: — The  abstract  does 
not  contain  the  pleadings  in  the  cause:  the  pleadings 
were  called  for  by  the  purchaser's  counsel  on  the  12th 
of  March)  before  the  expiration  of  the  twenty^ne 
days ;  and  on  the  5th  of  April,  after  the  expiration  of 
that  time,  the  vendors'  solicitors  tender  the  brief  for  in- 
spection at  their  office.  If  it  has  in  truth  been  out  of 
the  inspection  of  these  pleadings  that  the  objection  has 
arisen,  it  would  be  impossible  for  the  vendors  success- 
fully to  contend  that  it  was  not  competent  to  the  pur- 
chaser, after  the  twenty-one  days,  to  insist  upon  an 
objection  to  the  ^title  arising  out  of  the  inspection  of  a 
document  which  had  been  called  for  within  that  time. 
But  this  is  the  state  of  the  case  between  the  parties, 
unless  the  contents  of  the  abstract  are  such  as  to  deprive 
the  purchaser  of  any  alignment  founded  upon  the  differ- 
ence of  the  information  disclosed  by  the  pleadings  and 
lliat  disclosed  by  the  abstract  In  considering  this,  I 
must  have  r^ard  to  the  principles  of  the  Court  as  ex- 
plained by  the  Master  of  the  Rolls  in  Burroughs  v. 
Oakley  (a),  llie  Court  must  anxiously  protect  the  pur- 
chaser. The  question  must  be  whether  as  a  conclusion 
of  fact  the  Court  is  satisfied  the  purchaser  intended  to 
waive,  and  has  waived  his  right  to  object  to  this  defect 
in  the  title.  And  in  a  question  between  the  purchaser 
and  vendors  only,  I  cannot  hold  that  he  has  done  so  un- 
less the  contents  of  the  abstract  are  such  as  clearly  to 
nuse  the  present  objection.  If  the  purchase  had  been 
completed,  it  would  imdoubtedly  have  been  difficult  for 
the  purchaser  in  a  contest  with  a  stranger,  to  have  con- 
tended with  effect,  that  the  statement  in  the  abstract, 
of  the  will  having  been  proved  by  Alice  Christie  and 

(a)  3  Swans.  159. 
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Laws. 
Judgment, 


LawSy  did  not  affect  him  with  notice  that  AUce  the  tenant 
for  life  survived  the  testator^  and  with  all  the  conse- 
quences resulting  from  such  notice.  But  the  statement 
is  not  inconsistent  with  the  supposition^  that  a  good  title 
might  be  made  notwithstanding  the  widow  was  living. 
The  suggestion  on  the  remarks  upon  the  abstract,  and  the 
argument  ofthevendors  at  thebarshew  this  (a).  Ifthefact 
that  the  widow  siurvived  the  testator  and  is  still  living, 
was  absolutely  inconsistent  with  the  decree  being  right, 
the  argument  in  favour  of  a  waiver  would  be  far  stronger 
than  it  is.  It  was  by  the  pleadings,  and  only  by  the 
pleadings,  that  the  defect  in  the  title  really  appeared. 
But  in  truth  the  abstract  does  not  state  that  the  widow 
survived  the  testator,  except  incidentally  in  stating  ano- 
ther fact, — ^the  probate  of  the  will ;  and  the  decree  as 
abstracted  purports  duly  to  carry  into  effect,  not  to  vary, 
the  trusts  of  the  will  as  expressed  therein.  In  these 
circumstances,  and  looking  at  the  evidence  before  me, 
I  think  myself  boimd  to  hold,  in  a  question  between  the 
vendors  and  purchaser  before  conveyance,  that  the  ab- 
stract does  not  so  point  to  the  facts  out  of  which  the 
present  objection  arises,  that  I  can  consider  the  pur- 
chaser as  having  waived  it.  The  abstract  itself  did  not 
raise  the  objection,  and  if  it  did,  the  6bjection  is  esta- 
blished by  the  evidence  which  the  purchaser  called  for 
before  the  twenty-one  days  expired. 


Dee.  22. 


The  cause  came  on  for  further  directions.  The  only 
material  question  was,  whether  the  gift  of  the  annuity 
to  the  testator's  daughter  Anne  (&),  created  a  trust  for 
her  separate  use. 


Argument.        Mr.  Sharpe  and  Mr.  RoUy  for  the  Plaintiffs,  relied  on 
(a)  Supra,  pp.  43,  44.  (b)  Supra,  p.  41. 
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Tyhr  v.  Lake  (a),  as  an  authority  that  the  annuity  did         1842. 
not  vest  in  the  daughter  to  her  separate  use.  Blacklow 

9. 

Laws* 
Mr.  Sinqfkmson,  for  Aufief  the  daughter,  contended         

that  a  series  of  decisions,  anterior  to  T^kr  v.  Lake,  ^^ 
had  established  that  words  of  equivalent  import  to  the 
words  of  this  bequest  were  sufficient  to  create  a  separate 
use ;  and  that  2^kr  Y.Lake  was  distinguishable,  because 
the  use  of  similar  words  of  gift  to  a  son  {b)  shewed 
that  the  testatrix  had  not  any  special  intention  to  ex- 
clude the  husband  of  the  daughter. 


ViCE-ChaNCELLOR  : —  judgment. 

The  case  of  Tyler  v.  Lake  (c)  was  an  appeal  from  The  testator 

the  Vtce-Chancellar,  who  held  that  words  very  nearly  nnitr  to  be  paid 

rimilar  to  the  words  of  this  gift  had  not  the  effect  of  ^J^S^' 

creating  a  separate  interest  in  the  wife.    JjOtA  Brcmgham  Ws  will,  into 

the  proper 
said  that,  '*  If  a  sufficient  strength  of  negative  words  is  hands  of  his 

not  to  be  found  in  the  gift  or  limitation^  you  are  not  thcwifeofL., 

allowed  to  fish  about  for  indications  of  intention  from  *®''  ^^  ^'^    . 

proper  use  and 

Other  parts  of  the  instrument," — and  his  Lordship  refers  benefit:— /r«w, 

that  it  was  not 

to  a  case  of  Stanton  v.  Hall  {d),  where  he  says  the  same  a  tnut  for  the 
principle  was  acted  upon.  And  Lord  Cottenhaniy  in  S^[^hi^. 
the  subsequent  case  of  Massey  v.  Parker  (e),  which, 
though  afterwards  reversed  by  himself  on  one  point,  re- 
mains untouched  on  this,  says: — "The  cases  require 
very  distinct  and  unequivocal  expressions  to  create  a 
separate  interest  in  the  wife.  In  T^ler  v.  Lake,  the  Lord 
Chancellor  says,  that  the  husband  is  not  to  be  excluded 
except  by  words  which  leave  no  doubt  of  the  intention, 
and  of  the  principle  the  case  of  J^ler  v.  Lake,  which 
is  also  reported  before  the  Vice-Chancellor  (/),  and  the 

(a)  2  R.  &  Myl.  183.  (d)  Id.  175. 

(6)  Id.  184.  (e)  2  Myl.  &  K.  174. 

(e)  Id.  183.  (/)  4  Sim.  144. 

VOU    II.  B  H.  W. 
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case  of  Stanton  v.  Hall,  afford  stroDg  illuBtration.  In 
neither  of  these  cases  did  the  claim  of  the  wife  prevail ; 
although  in  Stanton  v.  Hall,  the  whole  machinery  of  the 
instrument  proved  that  such  must  have  been  the  inten- 
tion, but  the  required  words  of  exclusion  were  wanting; 
and  in  7\fler  v.  Lake,  the  trustees  were  directed  to  pay 
the  shares  of  the  trust  fund,  into  the  proper  hands  of  the 
married  women,  to  and  for  their  own  use  and  benefit, 
and  if  they  should  be  dead  to  pay  the  same  to  their 
husbands."  Now,  without  presuming  to  question  these 
dicta,  I  confess  I  do  not  understand  how  far  either 
Lord  Brouffham  or  Lord  Cottenham  meant  to  say  the 
rule  in  these  cases  goes.  I  take  the  rule  to  be  uni- 
versal, that  nobody  can  entitle  himself  to  an  interest 
under  a  written  instrument,  unless  he  can  make  out 
that  he  is  entitled  to  the  interest  he  claims  by  the  words 
of  that  instrument ;  and  where  the  Court,  by  what  is 
called  implication,  as  distinguished  from  express  gift, 
gives  property  to  a  claimant,  it  does  not  by  so  doing 
contravene  the  rule  that  an  unequivocal  intention  to 
give  must  be  found  in  the  instrument  itself  (a).  Now 
if  the  cases  of  Tyler  v.  Lake,  Stanton  v.  Hall,  and 
Massey  v.  Parker,  are  to  be  understood  as  laying  down 
the  rule,  that  in  these  particular  cases  of  the  marital 
right  there  must  be  negative  words  in  the  toords  of 
Kmitation, — certainly  the  marital  right  is  protected  by 
stricter  rules  than  are  applicable,  at  the  present  day,  to 
any  other  right  of  property;  for,  with  the  exception 
of  a  few  technical  words,  (the  words  "heir"  or  "ex- 
change," for  example,  in  a  deed),  courts  of  justice  invar 
riably  affirm  the  proposition,  that  an  intended  gift;  shall 
take  effect,  provided  the  Court  can  find  in  the  instru- 
ment a  declared  intention  to  give,  although  the  simple 
words  of  limitation,  unaided  by  implication  arising  out 


(a)  See  Aneatter  v.  Mayer,  1  Bro.  C.  C.  460^-462. 
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of  other  parts  of  the  instrument,  might  leave  the  inten- 
tion uncertain.  I  do  not  know  whether  the  learned 
Judges  meant  to  go  the  length  of  saying,  that  the  words 
of  limitation  themselves  mnst,  in  this  particular  case, 
be  abecdutely  unequivocal ;  but  the  authorities  referred 
to  place  me  in  this  situation, — that  I  must  construe  the 
will  in  this  case  with  the  utmost  strictness.  If  strict- 
neM  of  construction  is  to  be  relaxed,  in  a  case  of  this 
class,  it  must  be  bj  a  higher  authority  than  mine. 


1842. 


Judgmtmi* 


With  r^ard  to  the  case  of  Tyler  v.  Lakey  I  presume 
to  say  it  might  well  be  supported  without  furnishing  a 
necessary  rule  for  the  present  case.  The  trust  was  to 
pay  the  proceeds  of  real  estate  into  the  proper  hands  of 
a  married  woman  for  her  own  use  and  benefit.  And  in 
certain  events  dmilar  expressions  were  used,  declaring 
trusts  in  favour  of  male  persons.  The  direction  to  pay 
into  the  proper  hands  of  the  lady  left  untouched  the 
marital  right  to  the  money  when  in  her  hands,  and  it 
was  previouslysetded  that  the  word  ^'own^will  not  create 
a  separate  interest  in  the  wife :  coupling  this  with  the 
gift  in  the  very  same  words  to  a  male,  the  Vice-Chan- 
cellar  held  that  a  separate  use  was  not  created.  Lord 
JBrmtffham,  however,  did  not  form  his  judgment  upon 
the  same  reasoning.  He  took  a  broader  ground — after 
enforcing  the  necessity  of  finding  direct  words  of  exclu- 
uon,  he  said,  that  the  word  "  proper  **  is  the  Latin 
form  of  the  word  "  own,^'  and  therefore  payment  into 
her  proper  hands  signifies  the  same  thing,  as  into  her 
**  own**  hands,  and  her  "  own  "  has  no  exclusive  mean- 
ing, and  upon  that  ground  alone  he  determined  that  the 
gift  in  that  case  was  not  a  gift  for  the  wife's  separate 
use.  Now  the  present  case  is,  in  one  respect,  distin- 
guishable from  T\/ler  v.  Lakcy  for  the  word  "proper" 
is  repeated  in  describing  in  what  manner  the  wife  is  to 
hold  and  enjoy  the  property;  and  reported  cases  of  great 
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authority  certjunly  take  a  distinction,  where  there  is  a 
simple  direction  that  a  woman  should  receive,  and  where 
to  that  direction  is  superadded  a  direction,  as  to  the 
manner  in  which  she  is  to  hold  and  enjoy  the  property. 
In  TyrreU  v.  Hope  (a),  there  was  an  agreement  that  the 
wife  should  enjoy  and  receive  the  issues  and  profits: 
that  is  the  mere  legal  consequence  of  the  receipt  of  the 
money  by  her;  yet  in  that  case  the  direction  that  she 
should  enjoy  was  held  to  create  a  separate  use.  In 
Prichard  v.  Ames  (J),  a  like  decree  was  made  upon  a 
similar  ground ;  and  in  AtcherJey  v.  Vernon  (c),  to  the 
words  '^  to  be  by  her  laid  out  in  what  she  shall  think 
fit,"  the  same  construction  was  applied.  The  gift  in 
Margetts  v.  Barringer  (d)  was  **  for  her  own  use  and  be- 
nefit, independently  of  any  other  person,"  which  was  held 
to  exclude  the  husband.  Wardle  v.  Claxton{e)  seems 
to  be  the  case  of  a  gift  to  the  separate  use  of  the  wife 
within  those  cases;  but  the  Vice' Chancellor  said  that 
the  direction  to  apply  the  fund  for  the  maintenance  of 
her  children  as  well  as  herself,  prevented  the  case  from 
being  brought  within  the  language  of  the  authorities  (/). 
It  was  these  cases,  and  the  very  strong  expresdons  in 
the  case  before  me,  shewing  that  this  was  meant  to  be  a 
gift  to  the  separate  use  of  the  females,  that  led  me  to 
look  into  the  authorities. 


Admitting,  then,  that  a  direction  to  pay  into  the  pro- 
per hands  of  a  woman  would  not  be  a  gift  to  her  separate 
use,  and  that  I  am  only  to  try  whether  the  superadded 
words  are  to  have  any  effect;  the  first  thing  which, 
independently  of  authority,  I  should  have  to  con- 
sider is,  the  meaning  of  the  word  **  proper,"  according 


(a)  2  Atk.  561. 

(b)  1  T.  R.  222. 

(c)  10  Mod.  518. 

(d)  7  Sim.  482. 


(e)  9  Sim.  524. 

(f)  See  Kirk  v,Paulin,  7  Vin. 
Abr.  96,  pi.  43. 
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to  the  ordinary  use  of  the  English  language.  Now  the 
word  "  proper  "  is  defined  as  meaning  "  peculiar," — "  not 
belonging  to  other  persons," — "  not  common  to  other  per- 
sons." And  the  ordinary  rule  of  construction  is  to  give, 
where  it  is  possible,  some  effect  to  all  the  words.  Now, 
i^  in  Margetts  y.  Barringer,  a  declaration,  that  the  pro- 
perty was  to  be  held  by  the  lady  "  independently  of  any 
other  person,"  created  a  separate  use,  it  is  difficult  to 
see  why  the  same  effect  should  not  be  given  to  a  direc- 
tion (superadded  to  the  direction  to  pay  into  her  hands) 
that  she  shall  hold  it, — for  her  "  peculiar  use," — so  as 
not  to  belong  to  any  other, — or  so  as  not  to  be  enjoyed 
by  others  **  in  common "  with  her.  If  the  words  are 
to  have  any  operation,  they  must  niake  it  a  gift  to 
her  separate  use,  as  in  Margetts  v.  Barringer,  and  other 
cases.  Lord  Brougham,  however,  rejecting  or  not 
relying  upon  the  Vice-Chancellor's  reasoning,  goes  (I 
might  almost  say)  out  of  his  way  to  decide  that  the 
word  "proper"  is  mere  repetition  or  surplusage,  and 
means  nothing  more  than  "own,"  overruling  a  deci- 
Mon  in  which  Lord  Alvanley{a)  held,  that  the  use  of 
the  word  "proper"  would  create  a  separate  use.  And 
I  cannot,  in  the  face  of  a  decision  of  Lord  Broughaniy 
so  recently  given,  and  the  remarks  of  Lord  Cottenham 
on  the  same  point,  act  on  any  impression  of  my  own  as 
to  the  word  "  proper,"  when  applied  as  in  this  case. 


1842. 


Judgment, 


Some  observations  were  made  on  the  language  in 
other  parts  of  this  will ;  and  it  is  remarkable  that,  though 
the  testator  creates  separate  interests  in  several  in- 
stances, he  adopts,  in  aknost  every  case,  a  different  set 
of  words  for  doing  so.  And  it  may  also  be  observed, 
that,  in  giving  legacies  to  persons  who  are  widows,  he 
gives  them  to   the  sole  use  of  the  widows.      The 


(a)  Hartleys.  Ilurle,  5  Ves.  515. 
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case  is  open  to  the  observatioii  which  Lord  Brougham 
makes  in  Tyler  y.  Lake^  that  one  cannot  help  seeing 
that  the  testator  did  not  know  the  meaning  of  the 
words  he  was  using.  Although  with  a  strong  opinion 
that  I  decide  this  case  against  the  real  intention  of  the 
testator,  my  decision  must  be  governed  by  that  in  Tyler 
V.  Lake, 


nth  and  14M 
Jufy. 

The  testatrix 
gave  the  residae 
of  her  real  and 
personal  estate 
equally  between 
her  brother,  her 
sister,  and  her 
•*  nephew  W., 
and  E.his 
wife,"  (E. 
being  the 
niece  of  the 
testatrix) :  ~ 
Held,  that  the 
husband  and 
wife  took  one 
share  each,  and 
not  merely  one 
share  between 
them. 

Statement. 


WARKINGTON  v.  WAKKINGTON. 

1  HE  question  was,  whether,  imder  the  will  of  EUza' 
heth  Warrington,  made  in  1840,  the  defendants,  William 
Henry y  and  Emma  his  wife,  the  nephew  and  niece  of 
the  testatrix,  took  one  share,  or  two  shares,  of  the  resi- 
duary estate.  The  only  material  passage  in  the  will 
was  as  follows : — 

^^  My  share  of  the  estate  called  Cynouy  in  the  county 
oi  Montgomery^  and  all  other  my  real  and  personal  estate, 
with  the  exception  of  Carlton  Lodges  and  that  I  leave 
to  my  dear  niece  and  nephew,  Emma  and  fVUHam  Henry 
Warrington,  having  but  one  half  of  that  house  and  gar- 
den ;  and  all  other  my  real  and  personal  estate  and  pro- 
perty in  the  joint-stock  bank  called  Gloucestershire  and 
Cheltenham  Bank,  with  all  the  rest,  residue,  and  remainder 
of  my  trust  estate  and  property  whatever  and  wherever 
not  herein  disposed  of,  I  leave  equally  between  my  bro- 
ther Thomhill  Warrington,  my  sister  Anne  Van  Cor^ 
landt,  widow,  my  nephew,  William  Henry  Warrington, 
and  Emma  his  wife,  their  heirs  and  assigns,  never- 
theless subject  to  any  bequest  and  legacy  herein  men- 
tioned." 
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Mr.  Sharpey  and  Mr.  Berrey,  for  the  Plaintiff. 

The  rule  in  joint-tenancy  is  thus  stated  by  Littleton: — 


1842. 
Wabbinoton 

V, 

"  If  a  joynt-estate  be  made  of  land  to  a  husband  and  WAmmwoTON. 
wife,  and  to  a  third  person,  in  this  case  the  husband  and  ArgumtnU 
wife  have  in  law,  in  their  right,  but  the  moiety.  And 
the  cause  is,  for  that  the  husband  and  wife  are  but  one 
person  in  law ;  and  are  in  like  case  as  if  an  estate  be 
made  to  two  joyntenants,  where  the  one  hath,  by  force 
of  the  joynture,  the  one  moiety,  and  the  other,  the  other 
moiety.  In  the  same  manner  it  is,  where  an  estate  is 
made  to  the  husband  and  wife  and  to  two  other  men ;  in 
this  case  the  husband  and  wife  have  but  the  third  part, 
and  Ae  other  two  men,  the  other  two  parts ''(a). 
Bricker  v.  WhalUy  (J) ;  Anon.^  Skin,  (c) ;  Green  d.  Crew 
V.  King  {d) ;  Back  v.  Andrews  {e) ;  Doe  d.  Freestone  v. 
Parrattif)  I  Ropery  Tr.  Husband  and  Wife  [g).  There  is 
no  reason  in  the  nature  of  a  tenancy  in  common,  for  ap- 
plying a  different  rule  in  this  respect  from  that  which 
is  applied  in  joint-tenancy. 

Mr.  Lewin,  for  the  defendant  Anne  Van  Corlandt. 

Mr.  Purvis  and  Mr.  Toller^  for  the  defendants  WiU 
Ham  Henry  Warrington^  and  Emma  his  wife. 

The  case  of  Bricker  v.  Whalley  turned  on  the  pecu- 
liarity of  expression  by  which  the  husband  and  wife 
were  separated  in  the  gift  by  the  conjunction  ^^  and  ^ 
from  the  other  persons — "to  B.,  C,  and  D.,  and  the 


(a)  Sect.  291.  (d)  2  W.  Bl.  211. 

{b)  1  Vera.  233 ;  S.C.A  Vin.         (e)  2  Vera.  120 ;  *y.  C.  Prec. 

Ab.  p.  154,  tit  Baron  and  Feme,  Cha.  1. 
(M.  a.),  pi.  9.  (/)  5  T.  R.  652. 

(c)  Skin.  182  ;   S.  C.  A  Vin.         (g)  Vol.  1,  ch.  2,  p.  51. 
Ab.p.  154,  pi.  10. 
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1842.  wife  of  D.**    In  the  simple  case  of  a  devise  to  a  husband 

Warrtnoton  *^^  ynfe,  and  a  third  person  equally,  Faphamy  C.  J.,  is 

^'  reported  to  have  laid  it  down  that  they  were  tenants  in 

'  common,  inasmuch  (quia)  as  they  took  every  one  of  them 

Argument.  ^  ^j^j^  ^^^,  j^^^  ^  ^^^  ^^j     j^  ^j^^  Attorney-General 

V.  Bacchns{b)y  a  residuary  bequest  to  a  husband  and  wife 
was  treated  as  a  ^fl  to  two  persons,  and  the  legacy  duty 
distinguished  accordingly.    Watkins  on  Conveyancing  (c). 


Vice-Chancellor: — 

Judgment.  I  cannot  concur  in  the  argument  that  the  quantity  of 

the  interest  to  be  taken  by  the  husband  and  wife  in  this 
residuary  gift  depends  upon  the  question  whether 
the  gift  creates  a  joint-tenancy  or  a  tenancy  in  common. 
The  quantity  of  land  which  the  husband  and  wife  take, 
under  a  devise  like  that  before  me,  is  a  different  ques- 
tion from  that  of  the  manner  in  which  they  take  it» 
They  may  take  their  shares  by  entireties,  and  not  by 
moieties  as  between  themselves;  but  this  legal  result, 
as  between  the  husband  and  wife,  cannot  affect  Ae 
amoimt  of  the  gift,  as  between  them  and  third  per- 
sons. The  number  of  shares  into  which  the  residue 
is  divided  must  be  determined  by  counting  the  lega- 
tees, among  whom  it  is  eqtmUy  given.  It  may  be 
observed,  that  Littletony  in  stating  the  rule  which  has 
been  referred  to,  always  illustrates  it  by  placing  the 
husband  and  wife  as  the  first  parties  to  whom  the  estate 
is  made;  and  in  Bricker  v.  fVhalley,  the  occurrence  of 
the  word  ^^and^'  before  the  names  of  the  husband  and 
wife  is  adverted  to  by  the  Lord  Keeper.  The  circum- 
stances relied  on  in  that  case  exist  here :  the  husband 
and  wife  are  equally  of  kin  to  the  testatrix :  and  there 

(a)  Serjt.  Moore,  558,  pi.  759.    (b)  9  Pri.  30;  S.C.  II  PrL  547. 
(c)  P.  156,  ed.  by  Morley  and  Coote. 
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is  nothing  in  the  diapofiition  of  the  names  which  can  im-         i842. 

port  any  intention  to  treat  either  of  them  differently  warrinoton 
from  the  other  legatees.     I  cannot  do  otherwise  than  ^' 

-  i./x.  1  1  Warrington. 

hold  the  gm  to  be  a  gift  m  severalty  to  several  persons;         

and  the  residue  must  therefore  be  divided  into  four  in*^^^' 

shares,  and  the  husband  and  wife  declared  to  be  entitled 
each  to  one  of  such  shares. 


KING  V.  LEACH. 

J  30th  Jufy. 

•  LEACH  deposited  the  lease  of  a  dwelling-house,  to  in  a  suit  by  an 

which  he  was  entitled  for  the  residue  of  the  term,  with  ^J^  ^  ^^^ 
J.  Reid,  as  a  security,  by  way  of  equitable  mortgage,  ^w«to^orce 
for  500/.  and  interest.     Beid  died,  and  the  Plaintiffs,  decree  was 
his  executors,  filed  Aeir  bill  against  Leach  for  pay-  defoult  of  pay- 
ment of  the  debt;    or,  in  default,  that  the  premises  JJ^jg^^^ 
might  be  sold.     The  answer  admitted  the  debt  and  the  «>W  tmdw  the 

^  ,  decree:  the 

mortgage.     The  decree,  in  May,  1839,  directed  an  ac-  mortgagor, 
count  of  what  was  due  for  principal,  interest,  and  costs,  jurisdiction, 
and  payment  by  Leach  within  six  months  after^  the  re-  J^'j^^*  ^ 
port;  and  in  default  that  the  premises  should  be  sold,  within  the  act 

mm  m  .I*  IT*!  f_^  WiU.  4,  C.  60, 

and  the  purchase-money  paid  mto  the  Bank  to  the  for  the  pur- 
credit  of  the  cause ;  that  all  proper  parties  should  join  ^  ^  1^'  "*  *® 


in  the  assignment  to  the  purchaser ;  and  out  of  the  pro-  !^*^  **ud^ 
ceeds  of  the  sale  the  Plaintifii  be  paid  their  debt  and  tiff  in  the 
costs.     The  Master  reported  5SIL  Vs.  8i  to  be  due  ^JlJSn^ap- 
for  principal,  mterest,  and  costs,  and  appointed  the  4th  P^^^e!^*^. 
of  February,  1840,  for  Myment.     Default  was  made,  mentinthe 

place  of  such 

and  the  premises  were  sold  to   T.  H^ham,  for  48621  trustee. 
The  solicitor  of  Leach  was  attended  with  the  draft  as- 
signment, but  he  declined  to  act  further  on  behalf  of 
Leach,  and  was  ignorant  of  his  residence,  but  siud  it 
was  stated  that  Leach  had  gone  to  settle  in  America. 
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Statement, 


Argument. 


Judf/ment, 


The  Plaintiffs  by  their  petition  prayed,  that  the  Mas- 
ter or  some  other  proper  person  might  be  directed  to 
join  with  them  in  executing  the  assignment  to  the  pur- 
chaser, and  that  he  might  pay  the  purchase-money  to 
the  petitioners. 


Mr.  Temple,  for  the  petition,  submitted  that,  inas- 
much as  the  equitable  interest  was  by  virtue  of  the  con- 
tract for  sale  transferred  to  the  purchaser,  a  constructive 
trust  was  created,  whereby  Leach  had  become  a  trustee 
for  the  purchaser  within  the  act,  1  WilL  4,  c  60: 
FeOowes  v.  Till  {a). 

Mr.  RogerSy  for  the  purchaser. 

The  case  is  not  within  any  of  the  provisions  of  the 
statutes.  They  provide  for  a  conveyance  in  substitution 
of  that  of  the  heir  of  the  mortgagee,  or  of  a  mortgagee 
who  is  lunatic,  or  by  an  infant ;  but  there  is  no  power 
to  direct  a  conveyance  to  be  made  in  the  place  of  a 
mortgagor  merely  out  of  the  jurisdiction. 


Vice-Chancellor  : — 

It  is  impossible  that  Leach  can  be  treated  as  a  trustee 
for  the  purchaser  in  this  case  within  the  act.  The  act 
provides  that  it  shall  not  extend  to  the  case  of  a  vendor, 
except  in  the  particular  circumstances  provided  for  by 
the  act  (&),  and  those  circumstances  do  not  occur  here. 
The  decree,  however,  has  declared  the  Plaintiffs  en- 
titled to  have  the  premises  sold,  and  assigned  to  the 
purchaser,  and  I  think  the  effect  of  the  decree  was, 
to  make  Leach  a  trustee,  not  for  the  purchaser,  but 
for  the  Plaintiffs  in  the  cause;  and  Leax:h  being  out 


(a)  5  Sim.  319. 


(h)  1  Wm.  4,  c.  60,  8.  18. 
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of  tlie  jurisdiction,  the  Plaintiffs  are  entitled,  under         i842 
the  act,  to  the  order  for  the  appointment  of  a  person  in 
the  place  of  their  trustee  to  assign  the  premises  to  the 
purchaser. 


This  Court  doth  order  that  R.  Riehardty  £iq.,  the  Master,  &c.,  be  Order. 

at  liberty  in  die  place  and  stead  of  the  Defendant,  /.  Leach,  to  join 
the  petitionen,  Uie  PlaintiffiH  in  making  and  executing  the  assign- 
ment of  the  leasehold  premises  in  &c^  to  T.  Higham,  the  purchaser 
thereof,  under  the  said  decree  of  the  30th  of  May,  1830 ;  and  it 
appearing  that  the  purchase-money  is  not  suflScient  to  pay  the  Plain- 
tifis  the  mortgage-debt  due  to  them,  and  the  costs  of  the  suit,  it  is 
ordered  that  the  said  7*.  Higham  do  pay  the  said  purchase-money 
and  all  interest  due  to  them,  up  to  and  upon  the  completion  of  his 
said  purchase,  to  the  petitioners,  the  Plaintiffs,  instead  of  paying  the 
same  into  Court  as  directed,  &c.  Costs  of  the  purchaser  to  be  taxed 
and  paid  by  the  petitioners. 
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EDWAKDS  V.  MEYRICK 


18^,  21^, 
22nd,and29th 

July.  y 

On  a  question     1n  the  year  1815,  the  Defendant  fF.  Meyricky  a  solicitor 

of  the  propriety  ,^  ^        ' 

at  Merthyr  Tydvily  became  acquainted  with  the  fact  of 


the  existence  of  a  settlement  under  which  the  Plaintiff^ 
Letois  JEdwardsy  a  farmer  in  that  neighbourhood,  was 
entitled  to  property  of  considerable  value.   The  Defend- 


of  aporchafle 

by  a  solicitor 

from  his  client, 

the  solicitor,  in 

order  to  sustain 

the  transaction, 

most,  if  he  was 

solicitor  in  hde  ant  having  informed  the  Plaintiff  of  that  fact,  the  latter, 

re,  shew  that  -^  1817,  instructed  him  to  take  proceedings  for  the  re- 
covery of  the  settled  property,  and  a  bill  was  accord- 
ingly filed  in  the  Court  of  Great  Session  in  Wales.  In 
this  suit  various  proceedings  were  had, — an  issue  was 
directed, — a  suit  to  impeach  the  settlement  was  com- 
menced in  this  Court,  and  several  ejectments  were 
brought.  In  1827  terms  of  compromise  were  adopted, 
and  the  same  were  finally  carried  into  effect  in  1829. 


he  ga?e  his 
client  all  that 
reasonable  ad- 
vice against 
himself,  which 
his  office  of  so- 
licitor wonld 
ha?e  made  it 
his  duty  to 
have  giren  him 
against  a  third 
person ;  bat 
the  natore  of 
the  proof  raries 
according  to 
the  salject  of 
the  purchase, 
the  relative  si- 
tuation of  the 
parties,  and  the 
equality  of  the 
footing  upon 
which  they 
stand,  in  refer- 
ence to  the  sub- 
ject of  the  con- 
tract ;  and,  al- 
though the  re- 
lationship of  at- 
torney and  client  may  exist,  yet  if  it  has  no  existence  in  hde  r«,  the  rule  with  regard  to  the 
onus  of  proof  may  no  longer  be  applicable. 

It  appeared  by  the  evidence,  although  it  was  not  stated  on  the  pleadings,  that  the  value 
of  the  minerab  in  an  estate  purchased  by  the  solicitor  from  his  client  was  considerably 
increased  after  the  purchase,  owing  to  a  railroad  then  contemplated  having  been  afterwards 
formed  through  the  immediate  neighbourhood  :  Semble,  this  was  a  merely  speculative 
advantage,  the  communication  of  which  to  his  client,  the  solicitor  would  not  be  bound  to 
prove,  the  parties  being  in  the  same  situation  with  reference  to  the  means  of  forming  an 
opinion  upon  it. 

Purchase  by  a  solicitor  from  his  client  sustained  under  the  circumstances,  though  part 
of  the  consideration  was  made  up  of  costs. 

On  proof  of  some  specific  errors  and  overcharges  in  an  account  and  bill  of  costs,  in- 
quiries were  directed  with  respect  to  an  account  made  up — and  the  balance  of  which  was 
secured  by  a  mortgage  made  thirteen  years  before  the  bill  was  filed. 


The  Plaintiff  was  also  the  owner  of  two  farms  known 
as  Tyr  Twppa  and  Vsctoddffwyny  which  were  not  con- 
nected with  the  property  in  dispute ;  these  farms  were 
subject  to  a  mortgage  for  600/.  Being  indebted  to  the 
Defendant  for  money  advanced  and  costs  incurred  in  the 
proceedings  adverted  to,  the  Plaintiff  executed  inden- 
tures dated  the  1st  and  2nd  of  January,  1823,  whereby 
he  conveyed  the  farms  Tyr  Twppa  and  Yscwddgwyn  to 


statement. 
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the  Defendant  in  fee,  by  way  of  mortgage,  to  secure  the  i842. 
sum  of  1109il  Is.  3d.y  the  alleged  amount  due  to  him  at 
that  time,  of  which  the  chai^  in  respect  of  costs  ap- 
peared to  be  about  8162.  In  1825  the  Plaintiff  offered 
the  two  farms  for  sale  to  different  persons,  and  the  De- 
fendant ultimately  proposed  to  become  himself  the  pur- 
chaser, at  the  price  of  2,100/.  The  Plaintiff  accepted 
the  offer,  and  by  indentures  of  the  1st  and  2nd  of  Fe- 
bruary, 1825,  which  were  prepared  by  the  Defendant, 
and  the  execution  of  which  by  the  PMntiff  was  attested 
by  another  solicitor,  the  farms  Tyr  Twppa  and  Yscwdd- 
gwyn  were  conveyed  to  the  Defendant  absolutely,  in 
consideration  of  697il,  due  for  principal  and  interest  to 
the  prior  mortgagee,  1224/.  \0s.  WcL  stated  to  be  due  to 
the  Defendant  on  his  mortgage,  and  a  sum  of  178il  9$. 
Id.  in  cash,  making  up  the  2100il  It  was  alleged  that 
lOOil  only  was  paid  to  the  Plaintiff,  and  the  remaining 
78il  9«.  Id.  retained  by  the  Defendant  on  account  of  his 
then  current  bill  of  costs  against  the  Plaintiff.  The  De- 
fendant, it  was  admitted,  did  not  act  as  the  solicitor  of 
the  PMntiff  after  the  year  1832,  and  according  to  the 
statement  of  the  Defendant  their  relation  of  solicitor  and 
client  ceased  in  1829. 

In  October,  1835,  the  Plwntiff  applied  to  redeem  the 
two  farms,  upon  payment  to  the  defendant  of  what 
should  be  due  to  him, — treating  the  property'as  a  security 
for  that  sum.  In  June,  1836,  the  Plaintiff  filed  his  bill, 
diarging  that  the  mortgage  in  1823  was  obtained  from 
him  without  any  settlement  of  accounts,  the  Plaintiff 
being  involved  in  suits  and  actions  in  respect  of  the  liti- 
gated property,  and  the  Defendant  being  his  sole  solicitor 
and  attorney :  that  the  Plaintiff  reluctantly  consented  to 
the  subsequent  sale,  upon  being  pressed  thereto  by  the 
Defendant,  who  knew  that  the  Plaintiff  had  no  other 
means  of  discharging  the  heavy  demands  for  costs ;  that 
no  solidtor  was  employed  on  his  behalf;  and  that  he  had 
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never  receiyed  more  than  die  lOOil  of  the  purdiMe 
money.  The  bill  chai^ged  that  the  fiurms  were,  at  the 
time  of  sale,  ey^i  for  the  surfaoe  rent,  worth  considerably 
more  than  the  consideration  expressed  to  be  given,  and 
that  there  were  valuable  beds  of  coal  and  other  minerals 
underneath,  making  the  whole  value  50002,  at  the  least; 
that  the  bills  of  costs  of  the  Def^idant  contained 
numerous  errors  and  overcharges,  many  of  which  to  the 
amount  of  upwards  of  lOOil,  the  bill  qpecifically  stated ; 
and  it  also  allied  that  credit  had  not  been  given  for 
several  sums  which  the  Ddendant  had  received. 


The  bill  allied  that  the  Plaintiff  was  a  Welch  yecmian 
of  very  little  education,  and  incompetent  to  examine 
bills  of  costs,  if  any  had  been  delivered  by  the  Defend- 
ant ;  and  it  chained  that  the  mortgage,  sale,  and  convey- 
ance of  the  said  &rms  to  the  Defendant  ought  to  be  de- 
clared fraudulent,  or  to  stand  only  as  a  security  for  what 
was,  at  the  time  of  the  execution  thereof,  justly  due  to 
the  Defendant,  and  that,  upon  payment  thereof,  the  said 
fiums  ought  to  be  re-conveyed :  that  the  pretended  set- 
tlement of  accounts,  and  alleged  mortgage  security  on 
the  foot  thereof,  were  not,  under  the  circumstances,  valid 
or  conclusive  in  equity,  and  that  the  Plaintiff  was  en- 
titled to  have  the  accounts  unravdled. 


The  bill  prayed  that  the  mortgage,  sale,  and  convey- 
ance might  be  declared  to  be  fraudulent,  and  be  set 
aside ;  or  if  the  Court  should  be  of  opinion  that  the  De- 
fendant was  entitled  to  hold  the  same  as  a  security  for 
his  costs,  then  that  the  same  might  be  declared  to  stand 
only  as  a  security  for  what  was  justly  due  to  the  De- 
fendant at  the  time  of  the  execution  thereof;  and  that 
an  account  thereof  might  be  taken,  as  also  an  account  of 
the  rents  and  profits  of  the  said  farms  come  to  the  hands 
of  the  defendant,  and  of  the  incumbrances  paid  off  by 
him ;  and  that  the  farms  might  be  re-conveyed  to  the 
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Flaintiff,  on  payment  of  what  should  be  due  from  him. 
The  bill  also  prayed,  in  the  alternative,  that  if  the  Court 
should  be  of  <^inion  that  the  purchase  and  conyeyance 
ought  to  be  established^  then  that  an  account  might  be 
taken  of  what  was  due  to  the  Plaintiff  in  respect  of  the 
purchase-money,  and  that  the  allied  settled  account 
and  mortgage  security  might  be  opened,  and  the  accounts 
taken  without  reference  thereto ;  or  if  the  Court  were 
of  opinion  that  the  Plaintiff  was  not  entitled  to  have  the 
mortgage  set  aside,  and  the  bill  of  costs  opened  for  ge- 
neral taxation,  that  the  Plaintiff  might  be  at  liberty  to 
surcharge  and  falsify  the  same,  and  question  the  pro- 
priety of  the  work,  and  tiie  reasonableness  of  the  charges. 
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The  Defendant,  by  his  answer,  denied  all  pressure  or 
improper  influence,  and  insisted  that  the  Plaintiff  was 
perfectly  competent  to  act  for  himself  in  the  matters  in 
which  he  had  been  engaged,  and  which  were  now  the 
subject  of  enquiry.  He  said  it  was  only  upon  the  soli- 
citation of  the  Plaintiff  that  he  had  consented  to  become 
the  purchaser  of  the  two  farms ;  that  the  consideration 
was  adequate, — the  amount  retained  for  his  advances  and 
costs  justiy  due, — and  the  Plaintiff,  in  fact,  still  indebted 
to  him:  that  the  taxation  of  costs  in  the  Courts  of  Great 
Session  in  Wales  was  not  governed  by  the  same  rules 
as  in  the  Courts  of  Westminster:  that  the  errors  of 
computation  or  casting  which  appeared  in  the  accounts 
were,  he  believed,  owing  to  omissions  and  clerical  errors, 
but  which,  in  consequence  of  the  death  of  WatkmSy  one 
of  his  clerks,  by  whom  the  accounts  had  been  kept  and 
made  up,  he  was  not  fully  able  to  explain. 


The  effect  of  the  evidence  on  several  of  the  material 
facts  Mrill  sufficiently  appear  in  the  foregoing  state- 
ment (a),  and  in  the  judgment  (i).     The  witnesses  pro- 
(a)  Supra,  pp.  60,  61.  (h)  Infra,  pp.  68,  71—73. 


64 


CASES  IN  CHANCERY. 


1842. 


SUUement, 


duoed  on  behalf  of  the  Defendant  stated  that  the  yalue 
of  the  farms  had  greatly  improyed  since  the  purchase, 
by  the  making  of  the  Rhymney  Railway,  in  1826  and 
1827,  through  the  parish  of  GeUygarey  in  which  the 
fiums  were  intuated :  they  also  proved  that  fFatkms,  the 
derk  of  the  Defendant,  who  had  attended  to  the  account 
and  bills  of  costs  in  question,  died  in  1828,  and  that 
many  documents  and  papers  had  been  lost  by  accident 
from  the  office  (a). 


Argumemi.  Mr.  Sharpe  and  Mr,  fK  M.  James^  for  the  Plain- 


tiff. 


First,  this  was  a  conveyance  obtained  by  a  solicitor  from 
hisdient;  and,  therefore,  imless  in  peculiar  circumstances, 
and  with  tiie  clearest  proof  of  fairness  on  his  part,  can- 
not be  sustained.  Gibson  y.  Jeyes{b) ;  Hatch  y.  Hatch  (c) ; 
Wood  V.  Downes[d)\  BeUew  y.  Russea(e);  Welles  v. 
Middleton{f)\  Huntery.  Atkins  {g) ;  Jones^v.  Thomas{K)\ 
Story  on  Equity ^  Vol  I,  p.  307.  The  instruments  were 
prepared  by  the  Defendant  himself — ^no  attorney  was 
interposed  on  behalf  of  the  Plaintiff.  It  cannot  be  sup- 
posed, that,  as  a  local  solicitor,  the  Defendant  was  ignorant 
of  the  projected  railway.  No  proof  was  adduced  that  the 
Plaintiff  was  informed  of  that  circumstance.  Secondly, 
the  security  giyen  for  the  costs  did  not  amount  to  a  set- 
tlement of  the  bill,  so  as  to  preclude  taxation.  Flender' 
leath  y.  Frazer  (i) ;  Crossley  y.  Parker  (A).  The  same 
principle  being  affirmed  in  Waters  y.   Taylor  {I),  and 


(a)  See  Scougallv.  Campbeli, 
3  Rius.  545.  A  special  order  for 
taxation  after  lapse  of  time. 

{b)  6  Ves.  266. 

(c)  9  Ves.  292. 

{d)  18  Ves.  120. 

(e)  1  Ba.  &  Be.  104. 

(/)lCox,  112;^.  C.  cited  18 


Ves.  127. 

(ff)  3  MyL  &  K.  135, 
Lord  Brougham. 

(h)  2  Y.  &  Coll.  498. 

(0  3  Ves.  &  B.  175, 
Lord  Eldon. 

(k)  IJ.  &  W.  460. 

(/)  2  Myl.  &  Cr.  526. 


per 


per 
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Horhek  v.  Smith  [a) ;  although^  in  the  two  latter  cases,  \%^. 
there  were  circumstances  which  do  not  occur  in  this 
case,  that  induced  the  Court  not  to  disturb  the  settled 
account.  In  this  case  there  was  proof  of  particular  er- 
rors and  overcharges  that  would  have  been  sufficient  to  ATtm^^' 
open  the  account  in  any  of  the  cases  in  which  the  Court 
upheld  it 


The  SoUcUor^Generalj  Mr.  Girdkstone,  and  Mr.  Ro^ 
mUfy,  for  the  Defendant. 

There  is  no  rule  which,  as  against  a  solicitor,  invali- 
dates a  contract  merely  because  it  is  made  between  him 
and  his  client ;  he  must,  it  is  true,  shew  that  he  acted 
as  he  would  have  done  if  he  had  been  dealing  for  his 
client  with  a  third  person;  that  he  had  not  abused  the 
confidence  reposed  in  him.  The  capacity  to  make  a 
contract  binding,  as  well  on  the  client  as  on  the  solicitor, 
is  not  denied  in  any  of  the  authorities  cited,  and  it  is 
very  distinctly  affirmed  in  others.  Montesquieu  v.  Sati" 
dys  (i) ;  Champum  v.  Rigby  (c) ;  Kingsland  v.  Bame- 
well  (d) ;  Cane  v.  Lard  Allen  («).  The  relative  situations 
of  a  solidtor  and  his  client,  are  not  the  same  as  those  of 
trustee  and  cestui  que  trust ;  and  if  the  rules  applicable 
to  both  situations  are  founded  on  the  same  principles  of 
caution  in  guarding  against  the  use  of  an  advantage  in- 
ddental  to  the  position  of  the  parties,  yet  the  improper 
exercise  of  influence  is  one  thing,  and  the  abuse  of  a  ne- 
cessary confidence  or  trust  is  another.  The  former  may 
in  some  measure  enter  into  every  transaction  between 
man  and  man,  in  which  superior  knowledge  or  address 
acquires  ascendancy,  and  there  would  be  no  bounds  to  a 


(a)  2  Myl.  &  Cr.  495. 
(&)  18  Ve«.  302. 
(e)  1  R.&  Myl.  539;  affirmed 
on  appea],L.C.18thM«rch,1840. 
VOL.  n.  F 


{d)  4Bro.  P.C.  154,  Toml. 


ed. 


(e)  2  Dowl.  294. 


H.  W. 
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jurisdiction  which  should  proceed  to  questioD  every  con- 
tract attributed  to  it     The  hitter  can  arise  only  in  cases 
which  are  axaparatively  few^  and  well  defined.     In  the 
present  case,  which  is  not  one  of  the  latter  descriptimi, 
there  is  a  total  absence  of  fiaud  in  any  of  its  epeam — 
there  is  no  proof  of  any  peculiar  influence,  or  misrepre- 
sentation  or  concealment.   There  was  no  unequal  know- 
ledge of  the  subject  of  the  contract;  or  if  there  was  any 
inequality,  the  Phuntiff  had  the  best  means  of  infivnna- 
tion.   The  consideration  is  shewn  to  have  been  adequate. 
The  intended  railway,  if  of  any  importance  as  a  matter 
of  consideration  at  the  time  of  the  sale,  must  be  taken  to 
be  as  well  known  to  the  owner  of  the  property  as  to  the 
solicitor.     This  proceeding  is  instituted  thirteen  years 
after  the  mortgage,  eleven  years  after  the  purchase ;  and 
when  any  relation  of  solicitor  and  client  between  the 
parties  had  ceased  to  exist  for  seyen  years : — afiier  that 
lapse  of  time  the  Court  will  not  open  these  accounts. 
Waters  y.  Taylor;  Horlock  y.  Smitfu     The  inaccuracies, 
if  they  are  ultimately  shewn  to  haye  existed,  are  but  of 
small  amount  compared  with  the  purchase-^noney ;  and 
are  not  of  suffident  importance  to  afiect  the  settled 
account,  in  the  circumstances.   Cooke  v.  Seiree(a) ;  Hor^ 
lock  y.  Smith;   Prenderleath  y.  Frazer.     The  death  of 
the  clerk  of  the  Defendant,  whoVas  the  only  person 
haying  a  knowledge  of  many  of  the  matters  in  question, 
at  a  distance  of  time  when  youchers  could  not  be  ex- 
pected to  haye  been  generally  preserved,  was  a  drcum- 
stance  which  would  entitle  the  Defendant  to  protec- 
tion, even  if  the  case  had  been  one  for  inquiry.     The 
costs  which  occurred  in  the  Court  of  Great  Session 
would  be   very  conyeniently  made,  if  they  could  be 
made,  the  subject  of  inquiry  in  this  Court     Ex  parte 
Partridge  (i). 


(a)  1  V.  &  B.  126. 


(6)  2  Mer.  500. 
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Yice-Chancbllor  : — 

The  Plaintiff  in  this  case,  who  is  described  by  one  of 
the  witnesses  as  a  hill  farmer,  is  the  owner  of  some 
property  in  Wales;  and,  according  to  the  evidence  to 
which  I  shall  refer,  a  person  perfectly  competent  to  un- 
derstand his  own  interests.  The  Defendant  is  a  solicitor 
practising  in  the  same  neighbourhood.  It  appears,  that» 
in  18 15^  the  Defendant  discovered  the  title  of  the  Plain- 
tiff to  some  estates,  of  which  he  was  not  then  in  posses- 
ion; and  having  communicated  the  fact  to  the  Plaintiff, 
he  was  retained  by  him  as  his  solicitor  in  the  proceedings 
necessary  to  recover  these  estates.  Those  proceedings 
were  commenced  in  the  Court  of  Great  Session,  and 
were  prosecuted  there,  and  in  other  Courts,  during  seve- 
ral years.  In  the  year  1823,  before  these  proceedings 
were  brdight  to  a  dose,  the  Defendant  claimed  from  the 
Plaintiff  a  sum  of  about  1100/. ;  which,  to  the  extent  of 
8002.  or  more,  appears  to  have  been  made  up  of  costs 
incorred,  or  said  to  have  been  incurred,  in  the  conduct 
of  the  business  I  have  adverted  to.  The  Defendant  ap- 
pears to  have  asked  either  for  payment  or  security ;  and 
the  result  was,  that  the  Plaintiff  gave  him  a  mortgage  for 
WOOL,  and  upwards,  on  two  farms  belonging  to  him, 
of  which  he  was  then  in  possession,  not  being  part  of 
the  estates  which  were  the  subject  of  the  then  exist- 
ing suits.  In  those  suits,  the  Defendant  still  conti- 
nued to  act  as  the  solicitor  of  the  Plaintiff;  and  in  the 
year  1825,  having  then  a  further  claim  on  the  Plaintiff, 
he  became  the  purchaser  of  the  two  farms  of  which  he 
was  mortgagee.  The  purchase-money  agreed  to  be  paid 
for  the  two  farms  was  21002.  The  Defendant  was  to 
pay  off  a  prior  mortgage,  and  after  retaining  the  Defend- 
ant's mortgage-debt,  and  certain  costs,  in  respect  of 
which  some  other  credit  was  to  be  taken,  the  balance 
of  the  accoimt,  amounting  to  1782.,  was  to  be  paid  to 

f2 
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Judgment, 
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the  Plaintiff.  In  point  of  fact,  the  sum  of  100/. 
only  wad  paid  to  the  Plaintiff,  and  the  remaining  78/1 
were  retained  on  account.  It  is  dear,  that  the  whole 
of  the  purchase-monej  was  not  paid.  The  litigation 
which  first  brought  the  Plaintiff  and  Defendant  into 
communication  with  each  other,  does  not  appear  to  haye 
terminated  until  1829;  down  to  which  time,  the  De- 
fendant acted  as  solicitor  for  the  Plaintiff.  I  am  not  sa- 
tisfied that  there  is  any  evidence  of  his  so  acting  later 
than  1829.     The  present  bill  was  filed  in  June,  1836. 


[His  Honor  stated  the  substance  of  the  prayer.] 


It  was  not  insisted  in  argument  that  a  solicitor  is  under 
an  actual  incapadty  to  purchase  firom  his  client.  There 
is  not,  in  that  case,  the  positive  incapacity  which  exists 
between  a  trustee  and  his  cestui  que  trust ;  but  the  rule 
the  Court  imposes  is, — ^that  inasmuch  as  the  parties  stand 
in  a  relation  which  gives,  or  may  give,  the  solicitor  an  ad- 
vantage over  the  client, — the  onus  lies  on  the  solicitor  to 
prove  that  the  transaction  was  fair.  Montesquieu  v.  San- 
dys{a)\  Cane  Y.  Lord  AUen{b).  The  rule  is  expressed  by 
Lord  Eldon  {c)  to  be,  that  if  the  attorney  ^^  will  mix  with 
the  character  of  attorney  that  of  vendor,  he  shall,  if  the 
propriety  of  the  transaction  comes  in  question,  manifest 
that  he  has  given  his  client  all  that  reasonable  advice 
against  himself  that  he  would  have  given  him  against  a 
third  person."  It  was  argued  that  the  rule  I  have  re- 
ferred to  has  no  application,  unless  the  Defendant  was 
the  Plaintiff's  solicitor  in  h&c  re,  and  this  argument  is 
no  doubt  well  founded.  Jones  v.  Thomas  {d) ;  Gibson  v. 
Jeyes  {e).    It  appears  to  me,  however,  that  the  question 


(fl)  18  Ves.  302. 
(6)  2  Dow,  289. 
(c)  6  Yes.  278.    See  also  Sug- 
den,  Vend.  &  Pur.   Vol.  3,  p. 


238,  ed.  10. 

(rf)  2  y.  &  Coll.  498. 
(e)  6  Ves.  266,  278. 
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whether  Meyrick  was  the  solicitor  in  hfic  re,  is  one  rather 
of  words  than  of  substance.  The  rule  of  equity  which 
subjects  transactions  between  solicitor  and  client  to  other 
and  stricter  tests  than  those  which  apply  to  ordinary 
transactions^  is  not  an  isolated  rule,  but  is  a  branch  of  a 
rule  applicable  to  all  transactions  between  man  and  man, 
in  which  the  relation  between  the  contracting  parties  is 
such  as  to  destroy  the  equal  footing  on  which  such  par- 
ties should  stand.  In  some  cases,  as  between  trustee  and 
cestui  que  trust,  the  rule  goes  to  the  extent  of  creating 
a  pofiitive  incapacity ;  the  duties  of  the  office  of  trustee 
requiring  on  general  principles,  that  that  particular  case 
should  be  so  guarded.  The  case  of  solicitor  and  client 
is,  however,  different.  In  the  case  of  Gibson  v.  Jeyes, 
there  was  eyidence  that  the  client  was  of  advanced  age, 
and  of  much  infirmity,  both  in  mind  and  body,  that  the 
consideration  was  inadequate, — and  of  various  other  cir- 
cumstances. Lord  Eldan  there  shews  how  each  of  those 
circumstances  gave  rise  to  its  appropriate  duty  on  the 
part  of  the  attorney.  In  other  cases,  where  an  attorney 
has  been  employed  to  manage  an  estate,  he  has  been 
considered  as  bound  to  prove  that  he  gave  his  employer 
the  benefit  of  all  the  knowledge  which  he  had  acquired 
in  his  character  of  manager  or  professional  agent,  in  or- 
der to  sustain  a  bargain  made  for  his  own  advantage. 
Cane  v.  LordAUen{a).  But  as  the  communication  of 
such  knowledge  by  the  attorney  will  place  the  parties 
upon  an  equality, — when  it  is  proved  that  the  commu- 
nication was  made,  the  difficulty  of  supporting  the  trans- 
action is  quoad  hoc  removed.  If,  on  the  other  hand, 
the  attorney  has  not  had  any  concern  with  the  estate 
respecting  which  the  question  arises,  the  particular  du- 
ties to  which  any  given  situation  of  confidence  might 
give  rise  cannot  of  course  attach  upon  him,  whatever 
may  be  the  other  duties  which  the  mere  office  of  attorney 
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majr  impose.  Iftheattomev,  being  employed  to  fldl,  be- 
comes himself  the  purchaser,  his  duties  and  his  interests 
are  directljr  opposed  to  each  other,  and  it  would  be  dif> 
ficult, — and  without  the  dearest  CTidenoe  that  no  adyan- 
tage  was  taken  by  the  attorney  of  his  poation,  and  that 
the  Tcndor  had  all  the  knowledge  which  could  be  given 
him  in  order  to  form  a  judgment,  it  would  be  impossiUe 
— to  support  the  transaction.  In  other  cases  the  relation 
between  the  parties  may  simply  produce  a  d^ree  of  in- 
flu^ice  and  ascendancy,  placing  the  client  in  circnm- 
stances  of  disadvantage;  as  where  he  is  indebted  to  the 
attorney,  and  is  unable  to  dischai^  the  debt.  The  rela- 
tive  portion  of  the  parties,  in  such  a  case,  must  at  least 
impose  upon  the  attorney  the  duty  of  giving  the  full 
value  for  the  estate,  and  the  onus  of  proving  that  he  did 
so.  If  he  proves  the  fuU  value  to  have  been  given,  the 
ground  for  any  unfavourable  inference  is  removed.  Hie 
cases  may  be  traced  trough  every  posnbk  variation  un- 
til we  reach  the  simple  case  where,  though  the  relation  of 
solicitor  and  client  exists  in  one  transaction,  and,  there- 
fore, personal  influence  or  ascendancy  may  operate  in 
another,  yet  die  relation  not  existing  m  h&c  re,  the  rule 
of  equity  to  whidi  I  am  now  adverting  may  no  longer 
apply. 

The  nature  of  the  proof,  therefore,  which  the  Court  re- 
quires must  depend  upon  the  circumstances  of  each  case, 
according  as  t;hey  may  have  placed  the  attorney  in  a  po- 
sition in  which  his  duties  and  his  pecuniary  interests 
were  conflicting,  or  may  have  given  him  a  knowledge 
which  his  client  did  not  possess,  or  some  influence  or 
ascendancy  or  other  advantage  over  his  client ;  or,  not- 
withstanding the  existence  of  the  relation  of  attorney 
and  client,  may  have  left  the  parties  substantially  at  ann's 
length  and  on  an  equal  footing:  this  seems  deducible 
from  the  cases.  Gibson  v.  Jeyes;  Hatch  v.  Hatch  (a); 
(a)  9  Ves.  292. 
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Wdles  y.  Middkton  (a) ;  Wood  v.  Downes  (b) ;  Bellew  v. 
Itus$eB{e) ;  Montesquieu  v.  Sandys;  Cane  v.  Lord  Allen; 
Hunter  y.  Atkins  {d). 

I  have,  therefore^  to  consider  the  position  in  which 
these  parties  actually  stood  to  each  other.  And  I  cer- 
tainly am  not  treating  the  case  of  the  Plaintiff  too  strictiy 
when  I  exclude  all  considerations  which  the  bill  does  not 
state  as  having  existed ;  and,  according  to  the  statements 
in  the  bill,  it  does  not  appear  that  the  Defendant  had 
any  peculiar  or  exdusive  knowledge  of  these  particular 
fiurms  or  the  value  of  them,  or  that  he  had  undertaken 
any  particular  duties  respecting  them  which  were  op- 
posed to  his  becoming  a  purchaser.  No  equity  appears 
to  me  to  arise,  except  that  which  might  arise  from  the 
mere  possibility  of  the  relation  of  attorney  and  client, 
giving  the  attorney  some  influence  or  ascendancy  over 
the  client,  and  the  circumstance  that  the  Plaintiff  was 
pressed  by  him  to  pay  his  bill  of  costs.  On  the  evi- 
dence in  the  cause  I  am  satisfied  that  the  only  ground 
upon  whidi  I  can  proceed,  is  this  bare  relation  between 
the  parties.  Taking  the  obligations  of  the  Defendant  to 
stand  as  high  as  the  relative  position  of  the  parties  en- 
able me  to  place  them, — admitting  the  Defendant  to  be 
the  attorney  in  hdc  re, — I  cannot  consider  that  he  is 
bound  to  do  more  than  prove  that  he  gave  the  full  value 
for  the  estate. 


1842. 


Judpnuni. 


On  the  question  of  whether  the  full  value  was 
given  for  the  estate,  it  has  been  proved  that  this  was 
property  situated  in  a  coal  country,  although  coal  had 
never  been  worked  under  it  It  does  not  appear  that 
any  coal  works  had  approached  so  near  to  property  in  this 


(a)  1  Cox,  112;  .y.  C.  cited 
18  Vcs.  127. 

(b)  18  Vci.  120. 


(c)  1  Ba.  &  Be.  96. 

(d)  3Myl.&K.113. 
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neighbourhood  that  the  value  of  the  ooal  had  ever  been 
taken  into  account  in  salesof  such  property.  The  evi- 
dence ehews  that  coal  was  known  to  be  under  it;  but 
it  clearly  proves  that  in  sales  before  this  transaction  the 
price  was  determined  or  the  property  valued  with  a  view 
to  alienation,  according  to  the  surface  value  founded 
upon  the  rental,  at  a  oertwi  number  of  years'  purchase* 
In  coneidering  the  evidence  as  to  value  I  shall,  there- 
fore, confine  myself  to  the  surface  value  of  the  estate. 


[l£s  Honor  examined  the  evidence  with  regard  to 
value,  adduced  by  both  parties,  and  which  varied  firom 
70L  to  S5L  a  year  net,  and  from  twenty  to  thirty  years' 
purchase.  It  appeared  that  the  Plaintiff  had  let  the 
property  at  a  rent  of  70L  for  the  year  preceding  the 
sale,  and  it  did  not  appear  that  he  had  at  any  time  re- 
ceived a  higher  rent  for  the  property.  After  the  pur- 
chase by  the  Defendant  it  was  let  at  9<ML  per  Annnm, 
with  an  allowance  of  10/.  for  repairs.  It  was  stated 
by  the  steward  of  Lord  Bute  that  he  (the  steward)  felt 
himself  justified  in  offering  2100il  for  the  estate. 
Lord  Bute  having  particular  reasons  for  possessing  the 
property.] 


In  Montesquieu  v.  Sarufysy  Lord  EUon  by  no  means 
intimates  that,  where  the  transaction  is  fair  in  every 
other  respect,  no  advantage  having  been  taken  of  the 
relation  of  attorney  and  client,  the  fact  that  the  amount 
given  for  the  property,  even  if  a  third  less  tiian  the  value, 
would  affect  the  transaction.  He  does  not  express  any 
opinion  upon  that  point  In  this  case,  according  to  the 
highest  estimate  in  the  evidence  referred  to,  so  far  as  it 
is  founded  upon  any  calculation,  (for  I  disregard  general 
statements,  the  grounds  of  which  are  not  given),  the 
amount  paid  would  be  one-eighth  less  tiian  the  value. 
I  do  not  think  it  too  much  to  presume  that  the  Plaintiff 
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himself  knew  the  value  of  the  estate:  I  do  not  find  any 
evidenoe  given  by  him  to  shew  that  he  had  let  the  estate 
at  an  under  value,  or  to  explain  why  it  was  so  let. 
There  is  no  evidence  that  the  Defendant  had  any  pe- 
culiar knowledge  with  respect  to  the  estate:  there  is 
every  possible  reason  to  suppose  that  the  Plaintiff  knew 
the  value  of  it  better  than  the  attorney,  and  it  has 
not  been  thought  by  him  to  be  worth  more  than  70/.  a 
year.  On  that  footing  the  purchase  was  made.  If  the 
case  had  stopped  there,  no  question  could  have  been 
made  that  the  full  and  fair  value  of  the  estate  had  been 
given,  even  supposing  Meyrick  to  be  considered  the  pur- 
chaser as  well  as,  in  hdc  r^,  the  attorney. 


1842. 


Judgment, 


The  material  fact  upon  which  any  question  of  value 
is  raised,  is  this, — ^that  it  is  proved,  and  indeed,  admitted, 
that  the  estate  is  worth  more  than  2100/.  at  the  present 
time ;  and  I  think  I  may  add,  that  it  became  worth 
much  more  very  soon  after  the  purchase  was  made. 
But  to  what  do  the  parties  attribute  this?  The  whole 
of  the  evidence  shews,  that,  up  to  the  time  of  the  pur- 
chase, the  formation  of  a  railroad  had  never  been  taken 
into  account  in  the  valuation  of  estates  in  that  district ; 
and  that  sales  and  purchases  were  made  with  reference 
only  to  the  surface  value.  The  purchase  was  made  in 
February,  1825.  In  May,  1825,  a  bill  for  makmg  a 
railroad  through  that  part  of  the  country  received  the 
royal  assent;  and  in  consequence  of  th^ railroad  being 
made,  there  arose  a  probability  of  coal  being  worked  at 
a  period  less  remote  than  there  was  previously  reason  to 
anticipate;  and,  therefore,  coal  speculators  would  give 
a  higher  price  for  the  property  than  they  otherwise 
would  have  done. 


The  question  then  comes  to  this, — whether  I  could, 
as  against  the  Defendant,  hold,  that  the  relation  in 
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which  he  stood  as  the  PbuntiflTB  attoniey,  in  the  snitB 
I  have  referred  to,  impoeed  on  him  the  obfigati^m  to 
proye  that  he  gave  the  Plaintiff  notice  that  a  railroad 
might  be  made,  and  that  by  poasibilitj  there  might 
be  an  opportunity  for  woildng  the  coal  under  the  land 
with  advantage,  and  that,  if  it  was  woriced,  the  land 
would  be  of  greater  value ; — ^the  whole  of  these  con- 
nderations  being  purely  of  a  speculative  character? 
Now,  certainly,  looking  at  the  relation  in  which  these 
parties  stood,  I  have  no  ground  for  sufqx)dng  that  this 
would  be  more  likely  to  be  present  in  the  mind  of  Jfgr- 
rick,  than  of  any  other  peracML  He  had  nothing  to  do 
with  these  farms.  The  advantage  to  be  derived  fiom 
the  proposed  undertaking  was  a  point  as  much  open  to 
one  party  as  to  the  other,  and  was  a  merely  speculative 
result,  the  communication  of  which  I  think  I  ought  not 
now  to  require  the  Defendant  to  prove,  imless,  infact^the 
land  had  at  that  time  become  of  an  improved  value,  owing 
to  that  drcumstance.  This,  however,  would  be  in  the 
knowledge  of  the  Plaintiff;  and  he  has  not  suggested  any 
such  case.  The  fact  relating  to  the  railroad  is  not  to  be 
found  in  the  pleadings:  it  comes  out  casually  in  the  evi- 
dence that  a  railroad  bill  was  at  that  time  in  contempla- 
tion; and  then  an  argument  is  raised  upon  the  assumption 
that  Meyriek  knew  it,  and  took  advantage  of  that  know- 
ledge. It  is  true,  that  the  onus  lies  on  the  Defendant  to 
shew  that  the  treaty  was  fairly  conducted ;  but  I  do  not 
think  that  in  this  case  I  can  reasonably  hold  the  possibility 
of  a  speculative  and  consequential  advantage  of  this  kind 
to  fall  within  those  communications  which  an  attorney  is 
bound  to  prove  he  disclosed  to  his  client.  I  cannot,  on  this 
part^f  the  case,  from  any  thing  which  is  before  me,  form 
any  conclusion  whether  this  possible  improvement  ought 
or  not  to  have  been  in  the  mind  of  any  person  dealing 
with  the  property.  Considering^  as  I  do,  that  the  Court 
is  bound  to  watoh  strictly  transactions  between  attorney 
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Mid  client,  I  do  not  think  that  the  Court  ia  bound  to 
allow  a  contingent  advantage,  which  may  or  may  not 
have  been  in  the  contemplation  of  the  parties  at  the 
time,  to  afford  ground  for  imputing  fraud  or  improper 
concealment  to  the  attorney,  because  he  does  not  prove 
that  he  communicated  it  to  his  client. 


1842. 


Judgment. 


I  think  that  I  should  be  carrying  the  doctrine  of  the 
Court  farther  than  it  has  ever  yet  been  carried,  if  I  were 
to  hold  that  a  vendor,  who  has  obtained  from  his  soli- 
citor thirty  years'  purchase  for  the  estate,  at  the  highest 
rent  ever  given  for  it  up  to  the  time  of  sale,  so  &r  as  the 
evidence  goes, — ^the  solicitor  being  in  no  way  connected 
with  that  estate, — can  rescind  the  transaction  after  a  lapse 
of  eleven  years  from  the  time  of  the  sale;  the  only  new 
circumstance  occurring  during  that  time  being  the 
formation  of  a  railway  which  has  added  to  the  value  of 
the  property.  The  acquiescence  for  so  many  years, 
coupled  with  the  fact,  that  the  foundation  of  the  argu- 
ment on  the  effect  of  the  railroad  was  not  brought  for- 
ward in  the  pleadings,  satisfies  me  that  the  Plaintiff  felt 
that  his  ,case  could  derive  no  strength  on  that  ground, 
and  that  it  is,  in  fact,  an  after-thought. 

I  must  make  the  same  order  as  Lord  Eldan  made  in 
Montesquieu  v.  Sandys^  and  dismiss  so  much  of  this  bill 
as  seeks  to  rescind  the  contract,  without  costs. 

It  being  determined  that  the  contract  is  to  stand,  it 
follows  that  the  Plaintiff  is  entitied  to  the  purchase- 
money;  and  then  the  question  is,  whether  1109/.  is  to 
be  taken  conclusively  as  the  sum  which  was  due  at  the 
date  of  the  mortgage.  Of  the  other  part  of  the  pur- 
diase-money  there  must  be  an  account  taken. 


The  first  and  most  convenient  way  of  looking  at  this 


Jmi§mni. 


76  CASES  IN  CHANCERY. 

1842.        part  of  the  case  would  be,  to  soppofle  that  I  had  before 
me  the  bill  of  coets  actually  made  out  by  Meyricky  and 
which  constituted  the  particulars  of  the  charge  of  the 
11092.  secured  by  the  mortgage.     The  bill  charges  mi- 
nute and  specific  errors  in  that  bill  of  costs,  an  error  in  the 
casting  up  of  upwards  of  4(M1,  and  improper  professional 
charges;  the  result  of  which,  if  prored,  would  be,  that 
something  more  than  lOOiL  would  be  taken  off  the  whole 
bill  of  costs.     I  do  not  mean  that  this  is  the  result  of 
the  evidence ;   for  if  that  were  so,  there  would  be  no 
doubt  of  the  right  of  the  Plaintiff  to  hare  the  bill  taxed. 
If  the  transaction  also  were  recent,  the  allowance  of  the 
amount  in  the  mortgage  would  not  preclude  the  taxation 
of  the  bilL     But,  with  regard  to  the  effect  of  the  acqui- 
escence, I  do  not  understand  that  the  answer  sets  up 
time  as  a  bar  to  the  taxation.     Then  the  case  stands 
thus,  — specific  errors  are  allied  to  exist  in  a  biU  to  an 
amount  which  it  would  be  most  improper  to  disregard 
in  taking  the  account  of  what  is  due  in  respect  of  the 
purchase-money ;  and  which  the  Plaintiff  should  have 
an  opportunity  of  proving.     In  Waters  v.  Taylor,  the 
Vice-Chancellor  of  England  held,  that  more  than  twenty 
years  was  not  a  bar  to  the  taxation  of  a  bill,  even  with- 
out proving  specific  errors,  where  a  mortgage  had  been 
given  pending  the  relation  of  solicitor  and  client.    Lord 
Cattenham  did  not  confirm  that  judgment;  but  decided, 
that  afler  a  settlement  of  accounts,  and  long  acquiescence, 
the  transaction  ought  to  stand,  unless  specific  errors  were 
proved.    I  did  not  understand  tliat  judgment  as  import- 
ing, that  if  the  bill  were  proved  to  be  erroneous,  the 
Court  would  not  open  it  so  far  as  was  necessary  to  do 
justice  between  the  parties. 

I  have  hitherto  assumed  that  the  bill  itself  has  been 
produced.  I  think  the  Defendant  has  proved  that  the 
biU  was  made  out  by  fVatkinSy  and  other  clerks ;  that  a 
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copy  of  that  bill  was  given  to  the  Plaintiff;  and  that  the 
Plaintiff,  on  one  occasion,  called  with  the  copy  of  the 
bill,  and  had  it  explained  to  him  by  Wathins;  and  it  is 
plain  that  he  was  so  far  satisfied  with  it  as  to  execute  a 
mortgage  for  securing  the  payment  of  it.  These  cir- 
cumstances would  materially  affect  the  extent  to  which 
the  decree  of  the  Court  should  go ;  especially  adverting 
to  the  fact,  that  Watkins^  the  clerk  to  whom  the  business 
was  entrusted,  is  dead. 
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Judgment, 


The  parties  have  placed  the  Court  as  well  as  them- 
selves in  considerable  difficulty  in  dealing  with  the  ques- 
tion as  to  the  bill  of  costs.  The  Defendant  sets  out  in 
his  schedule  what  he  describes  as  a  copy  of  the  bill  made 
out  by  Waikins  for  the  Plaintiff,  which  would  make  up 
the  sum  secured  by  the  mortgage ;  and  he  gives  explana- 
tions of  several  parts  of  the  bill.  The  Plaintiff  being  un- 
willing to  take  his  account  of  the  bill  from  the  answer,  with 
the  explanations  which  the  answer  gives,  avoided  readrag 
diat  part  of  the  answer  which  related  to  it.  The  question 
then  arises  whether  there  is  evidence  of  any  errors  what- 
ever in  the  identical  bill,  the  amount  of  which  was  the 
consideration  for  the  mortgage.  The  Plaintiff  produces 
a  bill  of  costs  or  supposed  bill  of  costs,  and  has  examined 
witnesses  to  prove  particular  errors  in  it,  and  he  proves 
the  existence  of  errors  in  a  bill  which,  for  anything  that 
appears  in  evidence,  might  not  be  a  bill  in  any  way  con- 
nected with  these  tranpactions.  In  strictness  I  have  no 
evidence  to  connect  them,  and  I  certainly  cannot  think 
the  fact  that  the  bill  agrees  in  amount  with  that  which 
I  find  in  the  answer  would  justify  me  in  taking  it  to  be 
identified  by  the  Plwntiff 's  evidence ;  but  the  Defend- 
ant produces  a  bill,  not  proved  to  be  the  bill  delivered 
by  himself,  and  he  gives  general  evidence  of  its  fairness. 
Each  party  produces  a  paper  containing  a  number  of 
items,  there  is  nothing  to  identify  either  of  these  papers 
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with  the  bill,  the  profiriely  and  ooRectneflB  of  which  is 
impeached  in  this  suit,  but  witneases  are  examined  cm 
both  sides  to  shew  the  fiumess  or  unfiumess  of  a  bill 
about  which  I  know  notlung,  and  can  assume  nothing. 
The  Plaintiff  then  goes  one  step  further,  he  identifies 
two  items  contained  in  that  supposititious  bill  which  he 
has  produced  as  charges  which  have  been  actually  made. 
I  am  called  upon  to  infer,  that  the  bill  of  costs  as  to 
which  the  witnesses  hare  been  examined  must  be  the 
bill  delivered  by  the  Defendant.  I  can  have  no  doubt  of 
the  &ct.  In  the  answer  I  find  a  bill  of  costs  on  which 
both  parties  have  examined  witnesses,  corresponding 
with  the  bill  of  costs  which  the  Defendant  says  he  has 
made  out.  It  would  be  trifling  with  justice  if  Idid  not 
send  it  for  inquiry. 


Another  point  then  arises.   It  was  said  by  Lord  EUkm 
that,  where  a  bill  has  been  acquiesced  in  and  paid,  or 
security  has  been  given  for  it,  if,  afler  many  years  have 
elapsed,  there  appear  to  be  errors  in  it  so  gross  as  to 
amount  to  fraud,  the  Court  will  open  it  altogether,  but 
the  Court  will  not  open  it  after  it  has  been  paid  merely 
because  there  are  charges  in  it  which  would  not  be  al- 
lowed on  taxation.   One  important  difficulty  in  the  pre- 
salt  case  is,  that  the  bill  relates  to  matters  ¥dth  r^ard 
to  which  we  are  very  little  conversant.     It  was  for  busi- 
ness done  in  the  Court  of  Ghreat  Session  in  Wales,  and 
we  have  very  imperfect  means  of  knowing  whether  the 
charges  were  or  were  not  regularly  made.     If  in  taxing 
the  bill,  one  sixth  is  taken  off,  will  the  Court  hold  that 
reduction  to  be  so  far  evidence  that  the  bill  of  costs  was 
fraudulent  in  its  character;  or  will  the  Court  hold  the 
&ct  of  the  abatement  in  amount  to  be  such  evidence  of 
misconduct  as  to  disallow  the  Defendant  his  costs  of  the 
taxation?    At  present  there  is  no  evidence  of  fraud ;  I 
cannot  assume  that  the  items  ui  tEis  bill,  which  was 
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settled  in  1823,  to  some  extent  confirmed  by  the  sale         1842. 
in   1825,  and  so  long  afterwards  acquiesced  in,  are 
fraudulent 


This  Court  doth  dismiss  so  much  of  the  Plaintiff's  bill  as  seeks  to  J)€ert§, 
•et  aside  the  sale  in  the  pleadings  mentioned,  but  without  costs;  and 
it  IS  ordered,  that  it  be  referred  to  the  Master  to  whom,  &c.,  to  take 
an  account  of  what  (if  anything)  is  due  in  respect  of  the  purchase- 
money  on  such  sale,  and,  in  taking  such  account,  the  Master  is  to  in- 
quire and  state  what  was  the  bill  of  costs  and  account  which  made  up 
die  sum  of  1109/.  It,  3d,  for  which  the  mortgage  of  the  2nd  di^  of 
July,  1823,  in  the  pleadings  mentioned,  was  taken ;  and  whether 
any  and  which  of  the  items  of  such  bill  and  account  were  improper, 
and  ought  not  to  be  allowed  on  taxation;  and  it  is  ordered,  that  each 
of  the  parties  be  at  liberty  to  shew  that  they  have  not  had  credit  for 
sums  or  business  done  for  which  credit  ought  to  have  been  given ;  • 

and  it  is  ordered,  that  the  said  Master  do  tax  the  subsequent  bill  of 
the  Defendant  as  solicitor  for  the  Plaintiff,  and  take  an  account  of 
subsequent  money  transactions  between  the  Plaintiff  and  the  Defend- 
ant, and  for  the  better  taking,  &c.,  the  parties  are  to  produce,  &c., 
and  are  to  be  examined  upon  interrogatories  as  the  said  Master  shall 
direct,  who,  in  taking  the  said  accounts,  is  to  make  unto  the  parties  all 
just  allowances ;  and  the  Master  is  to  be  at  liberty  to  state  any  cir- 
cumstances specially  as  he  shall  think  fit ;  and  this  Court  doth  re- 
serve the  consideration  of  all  further  directions  and  of  the  costs  of 
this  suit  not  hereinbefore  disposed  of,  until  after  the  said  Master 
shall  have  made  his  report.     Liberty  to  apply. 
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7th  and  14^A 
July. 

On  a  motion  by 
a  defendant  for 
an  immediate 
decreeinafore« 
doaore  suit, 
under  the  stat. 
7  Geo.  2,  or 
under  the  ju- 
risdiction of 
the  Court, 
independent  of 
the  statute,  the 
order  maj  be 
made  without 
answer ;  and  if 
the  bill  sug- 
gests that  the 
defendant  has 
parted  with  the 
equitj  of  re- 
demption, he 
will  be  allowed 
to  give  the  re- 
quired dis- 
ooTerras  to 
that  fact  upon 
affidavit. 


PIGGIN  V.  CHEETHAM. 

JlSILL  of  foreclosure,  containing  an  allegation  that  the 
mortgagor  pretended  that  he  had,  subsequently  to  the 
date  of  the  mortgage,  created  or  made  divers  or  some  in- 
cumbrances on,  or  disposition  of  the  equity  of  redemp- 
tion, and  that  he  ought  to  set  forth  the  particulars  of  the 


same. 


Mr.  Sehoyriy  for  the  Defendant,  moved  for  an  inmie- 
diate  decree,  under  the  stat.  7  Qea  2,  c.  20,  s.  2(a). 
No  answer  was  put  in. 

Mr.  Craig  opposed  the  motion,  on  the  ground  that  the 
Plaintiff  was  entitled  to  a  discovery  of  whether  there 
were  any  subsequent  incumbrances;  for  if  there  were,  he 
would  not  acquire  a  title  by  the  foreclosure. 


Judfmeni.  The  Vice-Chancellor  gave  the  Defendant  leave  to 

produce  an  affidavit  on  the  fact  of  whether  the  equity  of 
redemption  had  been  dealt  with. 


It  subsequently  appeared  that  the  Defendant  had  sold 
the  estate;  and  the  order  was  made  by  consent,  the 
purchaser  appearing  and  submitting  to  be  bound,  and 
undertaking  to  pay  the  principal,  interest,  and  costs. 

(a)  See   ffiuon  v.  Hewton,  4  &  St.  331  ;  Garih  v.  Thomas,  2 

Ves.  105;  Bastard  v.  Clarke,  7  Sim.  &  St.  188;  LusJungton  v. 

Ves.489;   WakereUv.DeUght,9  Pnce,  9  Sim.  651;    Grant  v. 

¥88.36;  Praed  y.  Hull,  1  Sim.  MUcheU,  10  Sim.  484. 
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IQth  and  IQth 

ATTORNEY-GENERAL  v.  FOSTER.  ithfbX'm, 

I  and  mi  Nov. 

N  Trinity  Term,  1835,  the  Attorney-General,  at  the  After  the  tnw- 

relation  of  certain  inhabitants  of  Manchester,  exhibited  ri^hL^^in 

his  ori^al  information  in  this  Court,  which,  as  amended,  ****^i*^*rj° 

was  against  the  master  and  the  trustees  of  the  Free  fore  the  hear- 

Grammar  School  of  Manchester ;   and  among  others,  died,  and  an- 

against  the  Earl  of  WiUan,  the  Rev-  Thomas  Foxley,  ^tw  t!^^' 

and  John  Ford,  praying  that  an  account  might  be  ^cre  appointed 

In  their  stead* 

taken  of  the  estates  of  the  said  charity,  and  of  the  bntweienot 

Tents  and  revenues  thereof,  and  of  the  manner  in  which  thecaoseMbre 

the  same  were  applied ;  and  that  it  might  be  referred  to  ^^^ISeai 

the  Master  to  settle  a  scheme  for  the  permanent  admi-  vu  heard  and 

nisfcration  of  the  charity  estates ;  and  for  the  conduct,  nounced,  uT* 

discipline,   and  studies  of  the  stod  school,  having  re-  ^^^^'^ 

gaid  to  the  circumstances  in  the  said  information  par-  f««nitthcnew 

,     -     -  ,  tmateea,  pray- 

ticolarly  mentioned,  and  more  especially  to  the  altered  ingtheb^iefit 

habits  of  the  times,  and  to  the  greatly  augmented  value  proo^di^^ 

of  the  said  estates,  and  to  the  exigencies  of  the  inhabit-  J*3^t*^e"' 

ants  of  the  said  town ;  and  that  it  might  be  declared,  migi^t  be  re. 

,         moTedf  ai  per- 

that  it  was  proper  and  for  the  benefit  of  the  charity,  sons  not  duly 
that  the  trustees  thereof  should  be  persons  who  reside  Jew  tmstees  * 
or  occupy  premises  within  the  town  or  suburbs  of  Man-  ^^  their  an- 

*^«'   ^  swer  made 

cluster,  and  that  it  might  be  referred  to  the  Master  to  *  c««e  to 

enqtdre  and  state  whether  it  would  be   proper  and  decree,  if  en. 

for  the  benefit  of  the  charity,  that  any  of  the  present  b?^JS?^ 

trustees  should  be  removed  or  any  new  trustees  ap-  to  the  charity, 

and  msisted 

pointed,  and  who  would  be  proper  to  be  appointed  such  that  it  ought 

not  to  be  made 
againit  them : — Held,  that  the  new  trustees  came  in  under  the  founder,  and  not  under  the 
tfuiteca  for  whom  they  were  substituted; — that  the  issue  on  the  information  was  not 
merely  whether  the  new  trustees  were  bound  or  not  by  the  decree ; — that,  having  been  trus- 
tees at  the  time  of  the  decree,  they  ought  to  have  been  made  parties ; — ^that  not  having 
hem  parties,  they  were  not  so  bound  1^  the  former  proceedings  as  to  be  precluded  from 
naldDg  a  case  by  way  of  defence  to  the  suit ;  and  that  the  statement  in  their  answer  of 
ftutfaer  Acts  for  that  purpose  was  therefore  not  impertinent. 

VOL.  n,  O  H.  w. 
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new  troBtees ;  and  that,  in  the  meantime,  the  Defend- 
ant might  be  severally  enjoined  firom  proceeding  to  take 
any  measures,  by  entering  into  contracts,  appointing 
masters,  pulling  down  or  erecting  buildings^,  or  other- 
wise howsoever,  for  carrying  into  execution  such  parts 
of  the  order  of  this  Court,  of  the  6th  August,  1833,  in 
the  said  information  menticmed,  and  of  the  sdieme 
thereby  confirmed,  as  were  not  already  or  totally  exe- 
cuted or  completed  ;  and  that,  if  necessary,  a  receiver  of 
the  revenues  of  the  charity  estates  might  be  appointed ; 
and  the  information  prayed  general  relief.  The  De* 
fendants  appeared  and  answered:  a  replication  was 
filed,  and  the  cause  stood  for  hearing.  In  Michaelmas 
Term,  1837,  a  supplemental  information  was  exhilnted 
against  Lord  FrancU  Egerton^  a  new  trustee,  and  a  new 
master  and  usher,  praying  that  the  Defendants  might 
answer  the  original  and  supplemental  information,  and 
that  Lord  Francis  Egerton  might  set  forth,  whether  he 
was  a  person  resident  within  the  parish  of  Manchesterj 
or  where  he  usuaUy  resided,  and  that  the  Attomey-Gre- 
neral  might  have  the  same  relief  against  such  new  trus- 
tee, and  such  master  and  usher  respectively,  as  by  the 
original  information  was  prayed,  and  he  would  have  been 
entitled  to  agwist  the  original  Defendants,  in  whose 
place  or  stead  they  had  been  substituted;  and  general 
relief.  The  new  Defendants  appeared  and  answered. 
After  the  answers  were  filed,  and  before  the  causes 
came  on  to  be  heard,  but  in  what  stage  of  the  causes 
did  not  more  particularly  appear,  the  Earl  of  WiUan 
resigned  his  situation  as  trustee,  and  7.  Foxley  and  J* 
Ford  died.  The  surviving  and  continuing  trustees  of 
the  charity  appointed  the  Defendants,  J,  F.  Foster^  of 
Askton-upon-'Merseyy  in  the  county  of  Chester,  J.  W. 
Patten,  of  Warrington,  and  H.  H.  Birley,  of  Eccles,  in 
the  county  oi  Lancaster,  to  be  three  of  the  trustees,  in  the 
room  of  those  who  had  so  resigned  and  died.    The  new 
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tniiteeB,  J.  F.  FoHer,  J.  W.  Fatten,  and  H.  H.  Birky, 
were  not  brought  before  the  Court  or  made  parties  to 
the  record 

On  die  30th  of  Noyember^  1839^  the  said  original 
and  snj^emental  causes  came  on  for  hearing  before  the 
Lard  Chancellor,  and  were  argued  on  several  days  in 
Norember  and  December,  1839.  In  the  interim^  before 
any  judgment  was  pronounced,  a  new  master  and  usher 
were  iqppointed,  and  also  a  new  dean  of  the  coU^iate 
drarcb,  who  was  the  warden  of  the  schooL 

On  the  10th  of  November,  1840,  the  Lord  Chancellor 
ddivered  judgment  in  the  original  and  supplemental 
cuisefl.  Disputes  arose  with  respect  to  the  minutes  of 
the  decree,  and  they  were  not  settled  until  a  considerable 
time  after  the  present  information  was  filed. 

Hie  present  information  was  filed  on  the  26th  March, 
1841,  against  the  Defendants,  J.  F.  Faster,  J.  W.  Pat- 
ten, and  H.  H.  Birky,  and  the  new  master,  usher,  and 
dean,  stating  the  foregoing  facts ;  and  stating  that  on 
the  appointment  of  the  Defendants,  the  new  trustees, 
some  conveyance  was  executed  by  the  surviving  and 
continuing  trustees  or  otherwise,  whereby  the  charity 
estates  were  conveyed  to,  and  the  same  were  alleged  to 
be  vested  in,  the  present  Defendants,  jointly  with  such 
surviving  and  continuing  trustees ;  and  that  the  Defend- 
ants had  already  acted,  or  had  undertaken  and  intended 
respectively  to  act,  in  the  management  and  administra- 
ti<m  of  the  charity  and  school,  and  the  afiiurs  thereof; 
that  the  Defendants  redded  at  a  considerable  distance 
from  the  town  and  parish  of  Manchester,  and  none  of 
tiion  had  any  place  of  residence  within  the  parish,  al* 
though  the  deed  of  endowment  expressly  ordained  and 
requkedf  (as  in  the  said  original  information  mentioned), 

o2 
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1842.  that  the  trustees  should  be  persons  resident  within  the 
parish ;  and,  therefore,  it  was  submitted,  that  the  Defend- 
ants were  not  proper  persons  to  be  appointed  or  con- 
tinued as  trustees.  The  information  then  stated,  that, 
Siatemeut.  on  the  hearing  of  the  cause,  in  November,  1839,  it 
was  stated  to  the  Court,  that  the  Defendants  were  not 
parties  to  the  record,  whereupon  counsel,  who  was  in- 
structed to  appear  as  well  on  behalf  of  the  said  Defend- 
ants as  of  the  s^d  surviving  and  continuing  trustees, 
stated  on  the  part  of  the  present  Defendants,  that  they 
were  willing  and  undertook  to  be  bound  by  such  decree 
as  his  Lordship  might  pronounce  in  the  cause;  and 
thereby  waived  any  formal  objections  that  might  other- 
wise have  been  taken,  by  reason  of  their  not  having  been 
brought  before  the  Court,  as  parties  to  the  record;  and 
the  causes  were  upon  such  consent  and  undertaking 
allowed  to  proceed,  and  were  fully  heard. 


The  information  then  stated,  that  several  changes  in 
the  officers  of  the  school  took  place  afler  the  hearing, 
and  before  judgment  was  pronounced;  that,  in  parti- 
cular, the  new  dean  of  the  college,  and  master  and 
usher  of  the  school,  were  appointed  in  the  interval ;  and 
that  the  judgment  of  the  Lord  Chancellor  in  the  original 
and  supplemental  information  was  delivered  on  the  10th 
of  November,  1840. 


The  information  then  stated,  that  the  Lord  Chancellor 
directed  and  adjudged,  that  the  decree  to  be  drawn  up 
in  conformity  with  his  said  judgment  of  the  10th  of  No- 
vember, 1840,  should  contain,  among  other  things,  cer- 
tain declarations  with  respect  to  the  future  appointments 
of  feoffees  and  trustees  of  the  charity, — ^the  age  of  the 
children  who  were  entitled  to  be  admitted  to  the  school, — 
the  application  of  the  funds  in  exhibitions, — and  the 
taking  of  boarders  by  the  masters;  and  that  a  re- 
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ference  should  be  directed  to  approve  of  such  altera- 
taons  in  the  scheme  of  1833,  as  might  be  necessary, 
having  r^ard  to  the  amount  and  particulars  of  the 
property  of  the  charity,  and  the  existing  circumstances 
of  the  town  and  neighbourhood  of.  Manchester.  The 
infbrmaticm  stated,  that  the  terms  of  the  decree  were 
not  drawn  up  and  settled,  but  the  same  still  re- 
mained in  minutes,  and  that  the  informant  had  caused 
an  application  to  be  made  to  the  solicitors  of  the  several 
parties  in  the  original  and  supplemental  causes,  and  re- 
quested them  to  instruct  counsel  to  appear  before  the 
Lord  Chancellor  upon  the  discussion  of  the  minutes,  in 
order  that  the  terms  of  the  decree  might  be  settled ;  but 
the  said  solicitors  objected  to  any  further  step  being 
taken  in  the  cause,  unless  the  present  Defendants  as 
eudi  new  trustees,  and  the  new  master,  usher,  and  war- 
den were  brought  before  the  Coiu*t  as  parties  thereto^ 
and  in  consequence  of  such  objection,  no  further  pro- 
ceeding had  been  taken  to  perfect  the  decree  or  prose- 
cute the  causes :  that  the  present  Defendants  as  such 
new  trustees,  and  the  said  new  officers  of  the  school  and 
diaiity  were,  or  dumed  to  be,  entitled  in  the  subject- 
matter  of  the  original  and  supplemental  informations, 
and  were  necessary  parties  to  the  prosecution  of  the 
decree  therein. 


1842. 


StaiemtnU 


The  information  then,  in  the  common  form  of  intro- 
ducing interrogatories,  proceeded : — "  To  the  end,  there- 
finre,  that  the  sidd  Defendants  may,  upon  their  several 
and  respective  oaths,  and  according  to  the  best  of  their 
several  and  respective  knowledge,  remembrance,  inform- 
ation, and  belief,  full,  true,  direct,  and  perfect  answer 
make  to  all  the  matters  aforesaid,  as  if  the  same  were 
herdnafter  repeated,  and  they  distinctly  interrogated 
thereto;  and,  more  especially,  that  the  sidd  «7.  F.  Foster, 
J.  W.  PaJtteny  and  ZT.  H.  Birley  may  respectively  an- 
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1842.  Bwer  and  set  forth  whether  they  are  peraons  who  are 
re»dent  within  the  said  parish^  and  where  they  do 
usually  reside,  and  at  what  distance  or  how  many  miles 
from  the  said  parish  or  how  otherwise."  The  informa- 
etatemeni.  ^^^  ^^^  prayed,  that  the  Defendants  might  answer  the 
premises,  and  that  the  Attorney-General  might  have  the 
same  relief  against  them  as  by  the  said  original  and  si^ 
plemental  informations  was  prayed,  and  as  he  would  have 
been  entitled  to  against  the  several  Defendants  thereto,  in 
whose  place  they  had  been  substituted ;  and,  espeaallj, 
that  the  present  Defendants  might  be  removed  from 
being  trustees,  and  other  trustees  appointed  in  their 
place. 


Antwer.  The  Defendants,  J.  F.  Foster,  J.  W.  Patten,  and  E. 

ff.  Birley,  by  their  answer,  denied  that  counsel  had  q>- 
peared  for  them,  and  given  the  undertaking  suggested 
in  the  present  information.  They  admitted  that  the 
minutes  of  the  decree  were  afterwards  settled  and  passed 
as  of  the  6th  of  December,  1839;  however  the  Defend- 
ants submitted  and  insisted,  that  the  said  decree,  even 
if  it  were  right  in  merits  and  substance,  was  utterly 
valid  and  irregular  as  to  them ;  that  they  were  trustees 
of  the  charity  before  and  on  the  5th  of  December,  1839, 
and,  nevertheless,  they  were  not  parties  to  the  «uit8  in 
which  the  said  decree  was  made,  nor  are  they  named 
in  the  said  decree.  The  Defendants  denied  that  the 
Attomey-Greneral  was  entitled  to  the  beneiSt  of  the  suit 
and  proceedings  as  against  them.  They  said  that  he 
was  not  entitled  to  any  part  of  the  relief  which  he 
prayed,  either  by  the  original  or  supplemental  infbrmar 
tion ;  and  in  order  to  make  out  that  he  was  not  entitled 
to  any  part  of  such  relief,  more  especially  as  against  the 
Defendants,  they  insisted  on  the  several  matters  by  their 
answer  appeaxing,  asid  referred  to  the  answers  filed  by 
the  trustees,  who  were  Defendants  to  the  said  ori^nal 
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and  amended  information.  The  Defendants  said  that 
divers  matters  had  occurred,  and  that  divers  other  mat- 
ters had  been  ascertained  since  the  said  answers  were  filed} 
material  to  the  merits  of  the  questions  rfused  by  the  said 
infiunoation ;  and  the  Defendants  insisted  upon  the  m^ir 
t&n  stated  in  the  answers  of  the  said  trustees^  which 
they  did  not  repeat,  as  well  as  on  the  further  matters  in 
their  answer  stated,  as  a  defence  agunst  the  said  in- 
ffxnnatiojDU 
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Amw€r» 


The  Defendants,  by  that  part  of  their  answ^  which 
the  subject  of  exception  for  impertinence,  said,  that 
shortly  after  Christmas,  1836,  the  enlarged  scheme  of 
iostmcticsi  approved  of  by  the  said  order  of  August^ 
1833y  WAS  carried  into  effect  under  the  si4>erintendence 
of  the  high  master  of  the  said  school,  and  the  warden  of 
Manchester  College,  and  the  same  was  found  to  work  sa- 
tisfactorily, until  the  said  judgment  of  the  Lord  Chan-- 
cethr,  of  the  10th  of  November,  1840,  was  pronounced; 
and,  mare  especially,  it  gave  satis&ction  to  such  persons 
in  Manchester  and  the  neighbourhood,  as  were  desirous 
that  boys  and  youths  who  were  inclined  to  study  the 
learned  languages  with  a  view  to  prepare  them  for  the 
Universities,  should  have  the  means  of  proper  instruction 
and  education  with  that  object.  They  stated  the  subse- 
quent history  of  the  charity,  and  the  view  entertained  by 
the  Defendants,  from  the  facts  that  had  taken  place,  of 
the  prospects  of  the  school  under  the  different  regulations 
dieretofore  adopted,  and  those  directed  by  the  said  decree- 
The  Defendants  alsostated,as  such  further  facts,  the  num- 
ber of  scholars  and  internal  arrangements  of  the  school 
since  the  scheme  of  1833  had  come  into  operation;  the  pro- 
portions of  boarders  and  day-scholars ;  the  diminution  of 
the  boarders  on  the  declaration  of  their  ineligibility  for 
exhibitions;  the  present  and  prospective  diminution  of 
revenue  and  the  insufficiency  of  the  existing  income  to 
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Ig42.  do  mote  than  oontiiiiie  die  sdiool  on  its  pveBcnt  fiiotii^; 
the  companrtiTdy  snail  wnmhfr  of  dnldren  ok  parentB 
leadii^  in  3£tmdugiery  who  were  candiditw  ftr  exhi- 
bitions or  dfrignfJ  to  go  to  the  UuiictalieB;  the  ab- 
•enoe  of  any  £fieraioe  in  die  treatment  of  die  £ffisrent 
Aif/riou.  daascsBof  adicJafg;  thecondDCt  of  theeTaminationwj  and 
the  oitaation  of  the  examinerB  as  exdafii^  all  partiality; 
that  die  dald  of  the  poorest  parent  was  adTanced  where 
the  candidates  were  in  other  reqpects eqnal;  that  the  ef- 
fect of  the  decree  woold  be  to  exdnde  boarden,  and 
thereby  depriTe  the  school  of  masters  of  superior  talent, 
and  destroy  the  diarity  as  a  grunmar-sdiool;  the  num- 
ber of  the  different  dasses  of  sdiolars  before  and  since 
the  decree ;  and  that  the  object  of  the  rehtors  was  to 
pot  an  end  to  the  exhibitions^  and  apply  the  reYennes 
to  other  edncati<xial  porpoees. 


Flye  exoeptionsy  for  impertinence^  were  taken  to  that 
part  of  the  answery  the  substance  of  which  is  stated  in 
the  foregoing  paragrafdi.  The  Master  oreimled  the 
exceptions^  and  to  his  report  exceptions  were  taken. 


Arfmum.  Mr.  Anderdmi^  and  Mr.  JUylne,  for  the  inibnnant. 

The  pertinence  of  the  statements  depends  upon  thdr 
applicability  to  the  issae  raised  by  the  information :  the 
only  questions  raised  by  the  information  are» — ^whether 
the  defendants  are  or  are  not  bound  by  the  decree  whidi 
has  been  made,  and  if  bound,  whether  their  continuance 
as  trustees  is  consistent  with  that  decree:  the  statements 
in  the  answer  as  applicaUe  to  either  of  these  questions 
are  properly  made,  and  are  not  excepted  to ;  but  state- 
ments put  forward  to  shew  that  the  decree  was  erro* 
neous  are  wholly  bedde  this  cause.  The  form  of  the 
suit  is  thai  of  an  original  bill  in  the  nature  of  a  bill  of 
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reidvor.  If  the  information  were  not  properly  framed 
to  raise  the  simple  question^  whether  the  Defendants  are 
bonnd  by  the  decree,  and  no  other  question,  the  form  of 
defence  should  have  been  by  demurrer;  Nanney  y.  Tot- 
fy(a);  Wagstaffy.Bryan  {b) ;  Devaynesy.MorrU (c) ;  Lord 
BedtMdak,  Tr.  pp.  71>  97,  ed.  4.  The  Defendants  are  in 
a  ntuation  analogous  to  that  of  purchasers  pendente 
lite,  and  are,  in  fact,  bound  by  the  proceedings  in  the 
cause,  whidi  they  cannot  disturb  or  set  aside  except  by 
bin  of  review :  Bishcp  of  Winchester  v.  Paine  {d).  Or, 
thdr  podtion  may  be  compared  mth  that  of  the  as- 
ognees  of  a  defendant  who  has  become  bankrupt,  who 
are  bound  by  the  suit  so  far  as  it  has  proceeded  against 
the  bankrupt.  If  the  course  taken  by  the  Defendants 
is  r^ular,  the  final  decree  of  the  Court  may  be  de- 
feated or  postponed  indefinitely,  by  Defendants  trans- 
ferring their  interests  to  new  parties  on  the  eve  of  the 
hearing:  Attamey^General  v.  Clack  {e);  Eades  y.Har^ 
riii/y 
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ArgmmeiU^ 


[Vicb-Chancellob  : — The  duty  of  the  Master  upon 
a  reference  for  impertinence,  is  in  the  first  place  to  in- 
£>rm  himself  of  the  scope  of  the  bill,  in  order  that  he 
may  see  what  decree,  according  to  the  scope  of  the  bill, 
the  Court  may  make  at  the  hearing, — ^not  what  decree 
in  his  judgment  the  Court  ought  to  make.  If  the  mat- 
ter be  pertinent  according  to  any  decree  that  may  be 
made  within  the  scope  of  the  bill,  it  cannot  be  held  im- 
pertinent. If^  according  to  the  scope  of  the  bill, 
the  matter  cannot  be  material  or  relevant,  then  it  is 
impertinent.  Devaynes  v.  Morris  was  a  case  of  re- 
vivor only,  and  the  only  order   that  could  be  made 


/it/y  19M. 


(a)  11  Pri.  117. 
(6)  1  It  &  Myl.  28. 
(e)  1  Myl.  &  Cr.  212. 


(d)  11  Vc8. 194. 

(e)  1  Beav.  467. 

(/)  I  Y.&Con.c.c.2ao. 
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1842.  waSy  that  the  bill  should  be  reviyed  or  dismissed;  the 
merits  were  wholly  immaterialy  and  any  suggestion  in 
the  answer,  going  to  the  merits,  was  therefore  imper- 
tinent Such  also  were  the  cases  of  Wagstaff  v.  Bryan 
.JmdimemL  *^^  Narmey  v.  Totty,  but  the  form  of  this  bill,  taking 
it  literally,  is  not  of  that  kind.  I  do  not  concur  in 
the  argument,  that  if  this  case  was  at  the  hearing,  and 
the  Court  could  not  declare  that  the  Defendants  were 
bound  by  the  decree,  the  bill  must  be  dismissed.  If  a 
defendant,  instead  of  demurring  where  a  bill  is  open  to 
demurrer,  thinks  proper  to  answer  the  bill,  it  is  a  new 
proposition,  to  say  that  his  answer  is  therefore  imperti- 
nent] 


Sir    Charles  WethereRy  Mr.  Russett^  and  Mr.  Bag^ 
shawe,  for  the  Defendants. 


Argumeni.  The  decree,  in  the  absence  of  some  of  the  trustees  of 
the  charity,  was  inoperative.  The  information,  which 
is  filed  to  give  effect  to  the  decree,  has  no  resemblance 
to  a  bill  of  revivor ;  it  must,  as  against  these  Defend- 
ants, be  wholly  an  original  information.  It  may  be 
obo,  as  respects  the  former  proceedings,  in  the  nature  of 
a  supplemental  information.  The  exceptions  draw  an 
arbitrary  distinction  between  different  parts  of  the  an- 
swer, all  of  which,  if  the  objection  was  well  founded, 
would  be  equally  liable  to  exception;  and  the  effect  is  to 
retain  so  much  of  the  answer  as  might  be  useful  to  bind 
the  Defendants  by  the  proceedings,  and  expunge  so 
much  as  tends  to  shew  why  they  ought  not  to  be  bound. 
The  defendants  do  not  derive  their  title  from,  nor  claim 
under,. the  trustees  for  whom  they  are  substituted:  if 
the  persons  in  whose  place  the  Defendants  nominally 
stand,  had  never  been  regularly  appointed,  and  had 
never  in  fact  been  trustees,  it  would  have  been  wholly 
iiomaterial  to  the  title  of  these  Defendants :  they  clidm 
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onlj  under  the  founder  of  the  charitj,  and  come  within 
those  cases  where  the  benefit  of  the  former  proceedings 
can  only  be  obtained  by  an  original  bill  in  the  nature  of 
a  supplemental  bill.  Lord  Redesdaky  Tr.  p.  98^  ed.  4 ; 
lAoyd  V.  Joknes  (a) ;  Langley  v.  Fisher  (A).  It  frequently 
occurs,  that  trustees  find  it  necessary  to  sever  in  their 
defence ;  for  (although  it  is  not  suggested  in  this  case), 
it  may  happen  that  one  trustee  neglects  the  protection 
of^  or  designedly  prejudices,  the  trust-estate ;  it  cannot 
be  said  that  the  misfeasance  of  one  is  to  exclude  the 
other  from  doing  his  duty.  It  might  be  that  the  mate- 
rial grounds  of  defence  in  a  cause  have  been  purposely 
kept  out  of  view. 


1842. 


Mr.  AnderdaUy  in  reply. 

In  the  case  of  Lkn/d  y.  Johnes,  the  reasoning  of  Lord 
Eldon  is  to  the  effect  that  the  first  tenant  in  tail  repre- 
senting the  inheritance,  the  proceedings  against  him  are 
binding  upon  the  second  tenant  in  tail^  although  he 
cbdms  per  formam  doni,  and  not  under  the  last  Defend- 
ant (c).  The  second  tenant  in  tail  may  bring  forward 
new  equities,  but  they  must  be  equities  peculiar  to 
himself,  not  affected  by  the  same  circumstances  (<f), — not 
common  to  both  himself  and  the  former  Defendant ;  as 
is  the  case  of  the  Defendants  in  these  informations. 
The  trustees  who  defended  the  suit  represented  the 
whole  estate  of  the  charity,  at  least  up  to  the  moment 
of  the  introduction  of  the  present  Defendants.  Ac- 
cording to  the  case  of  Lloyd  v.  Johnes,  the  present  De- 
fendants are  boimd  by  what  had  then  been  done  in  the 
cause. 


(a)  9  Ves.  37. 
(6)  10  Sim.  345. 


(c)  9  Ves.  56—59. 

(d)  Id.  60. 
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1842.        Yice-Chascelumi: — 


ArrosjisT- 
GmmmmAM, 

V. 
FO&TEM, 


The  queetion  laised  upon  these  exoeptioiis  bas  been 
ai^ed  upon  one  broad  prindple :  namely,  that  In  the 
eircomstances  of  this  case  the  new  trustees  were  oomr 
pletelj  bound  bj  the  answer  of  the  trustees  in  whose 
pkoes  they  were  substituted ;  and  that  it  was  not  com- 
petent to  them  to  set  up,  by  their  answer,  a  case  for  the 
purpose  of  shewing  why,  upon  the  merits,  the  decree  of 
December,  1839,  ought  not  to  haTC  been  made,  and 
ought  not  now  to  be  made  against  them.  No  distinc- 
tion was  made  of  one  part  of  the  exceptions  from  an- 
other. It  was  not  aigued  that  the  matter  excepted  to 
was  impertinent,  provided  it  were  competent  to  the  De- 
fendants to  make  a  case,  by  their  answer,  as  a  defence 
to  the  relief  prayed  by  the  original  information.  The 
lektors  contended  that  the  new  trustees  were  concluded 
by  the  answer  of  the  former  trustees,  and  the  subsequent 
proceedings.  I  entirely  accede  to  the  prindple  esta- 
blished by  the  cases  of  Devaynes  y.  Marris(a),  and 
Wagttaff  y.  Bryan  (ft).  Nothing  ought  to  be  in  the 
answer  except  that  which  is  called  for  by  the  bill,  or 
would  be  material  to  the  defence  with  reference  to  the 
order  or  decree  which  may  be  made  at  the  hearing  of 
the  cause.  The  question  is  upon  the  application  of 
that  principle  to  the  present  case. 


I  must  lay  out  of  consideration  the  allied  undertak- 
ing of  counsel  at  the  hearing  of  the  original  and  supple- 
mental information.  The  truth  of  that  allegation  is  in 
dispute,  and  I  must  assume  tiiat  the  relators  may  not 
establish  it  in  proof;  and  the  Defendants  must  therefore 
have  a  right  to  make  such  a  defence  to  this  informaticm 
as  they  might  have  made  if  no  such  undertaking  were 
given. 


(a)  1  My].  &  Cr.  212. 


(6)  1  R.  &  My].  28. 
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The  argument  in  support  of  the  exceptions  was  rested 
upon  two  distinct  grounds: — First,  it  was  said^  that 
when  the  fact  is  once  admitted,  that  the  new  trustees 
came  into  the  places  of  those  who  had  answered  the  ori- 
ginal information,  and  to  whom  they  succeeded,  it  fol- 
lows, that  they  are  as  completely  bound  by  the  proceed- 
ings in  the  cause,  including  the  decree,  as  if  they  had 
been  originally  parties.    It  was  sidd,  that  this  informa- 
tion, in  fact,  falls  under  that  description  of  pleading 
which  Lord  Redesdak  terms  an  original  bill  in  the  na- 
ture of  a  bill  of  revivor,  and  which  he  points  out  as  the 
proper  form  of  proceeding,  where  the  death  or  other 
cessation  of  the  interest  of  a  party  is  attended  with  such 
a  transmission  of  that  interest,  that  the  person  entitied 
inay  be  the  subject  of  controversy,  and  the  suit,  there- 
fore, is  not  permitted  to  be  continued  by  a  mere  bill  of 
revivor,  but  in  which  no  other  question  can  be  liti- 
gated (a).      Pursuing  the  expressions  of  Lord  Bedes^ 
dale  on  tiie  same  point,  it  is  argued,  that,  as  an  original 
Inll  in  the  nature  of  a  bill  of  revivor  has  so  far  the 
effect  of  a  bill  of  revivor,  that  the  new  party,  if  he 
succeeds  to  the   interest  of  a  plaintiff,  is  entitled  to 
tiie  benefit  of  the  former  suit,  and  if  he  succeeds  to  the 
interest  of  a  defendant,  the  plaintiff  is  entitled  to  the 
benefit  of  the  former  suit  against  him  (d),  as  if  the  suit 
had  been  continued  by  bill  of  revivor, — ^so,  in  this  case, 
the  relators  are  entitled  to  the  benefit  of  the  former 
proceedings,  against  these  trustees,  subject  only  to  the 
question,  whether  they  are  or  are  not  the  substituted 
trustees.   Secondly,  it  was  said,  that,  if  the  relation  of  the 
parties  were  not  such  as  to  entitle  the  Attorney-General 
to  the  benefit  which  the  former  proposition  assumes,  the 
*  supplemental  information  was  so  firamed  as  to  tender 
one  issue  only;  namely,  whether  the  Defendants  are 


1842. 

Attornbt* 
Gbmb»al 

F0STBE« 

Judgmmtm 


(a)  Tr.  Pleadipg,  p.  71,  ed.4. 


(6)  R97. 


M  CASS  IS  CBASCXMT. 

IMS:        toond  or  act  kmi  bj  tibe  finDcr  pvoendngs;  and 

A^mX     tkiti^tttfeliesiiieQ^tiiecaBe^tiieCcvtibiiiUbe 

emanMAM,      ^f  opinioB  dot  tlie  Dpfcwfairtg  are  wH  kwid  bj  dK 
»_  .  •  • 

;  be  iBwuiwril,  and  tbe  C4iiiit  could  aidke  no 

bodi  tfacae  gromids  aad  rrrlrirag  Ae  seccndL  I  tldnk 
die  fint  eaanac  be  mppovtcd.  I  dizak  die  fxacdce  of 
Ae  Court  fcqiDRd  diat  Ae  nnr  tnelces  dkould  hare 
been  bnn^  befixe  die  Coort  bcfete  die  heanng  of  dK 
origiiial  and  goppfancntal  mSannaiiaaR,  in  wfcidi  die 
decree  was  nnnnateiT  dmnn  npc  ikt  niat  tnne,  ™7 
were  not  leas  the  represenfead^eB  and  [milecUna  of  the 
chanty,  dan  anj  other  ^rf'the  tm^eei;  and  the  chantj 
waa  not,  in  their  ahaence,  ^goycilj  n'lmfmnUd  at  the 
hearing  of  die  < 


Thepoodon  of  die  new  trastees  was  likened  at  die 
bar  to  dnt  of  a  pnrdiaaer  pendente  lite;  and  I  was  le- 
fierred  to  the  caae  of  The  Bukop  of  Wmtkatgr  t. 
Pme  [a),  I  do  not  admit  the  analogr.  I  think  the 
new  tnwteea  are  not  to  be  compered  as  parefaaaera^  pen- 
dente lite,  under  the  other  tmstees;  but  that  they  came 
in  under  the  founder,  and  were  neoesBary  parties  to  the 
discree.  The  information  itself  so  treats  the  case,  and 
I  think  eonecdy. 

If  I  am  right  in  this  Tiew  of  the  question,  it  will  lol« 
low,  that  the  new  trustees  must,  at  the  time  of  answer- 
ing this  information,  be  in  the  same  position  as  if  the 
present  information  had  been  filed  against  diem,  and 
they  had  answered  it  before  the  <»riginal  and  first  sup- 
|demental  infcnmatiou  were  heard.    In  that  case,  it 

(a)  11  Ves.194. 
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is  clear^'that  they  might  have  made  any  defence  which 
the  justice  of  the  case  required,  subject  to  a  question  of 
eosts  if  they  had  needlessly  repeated  that  which  was 
contained  in  the  answers  of  the  former  trustees.  My 
proposition  is,  not  that  the  new  trustees  would  necessa- 
rily be  unaffected  by  the  answers  of  the  former  trustees, 
or  by  the  proceedings  in  this  cause  anterior  to  their  ap^ 
pointment^  but  that  they  were  not  so  bound  as  to  be 
absolutely  precluded  from  making  a  proper  case  against 
the  decree  prayed  against  them,  and  from  being  heard 
to  argue  against  its  correctness  and  propriety.  The  as- 
signees of  a  defendant  who  becomes  bankrupt  afler  an- 
swer, may  in  some  sense  be  affected  by  his  answer ;  but 
they  are  not  necessarily  precluded,  by  their  relation  to 
the  bankrupt,  from  stating  their  own  case  in  their  an- 
swer, against  the  relief  prayed  by  the  bill. 


1842. 

Attornet- 
Gbnb&al 

V. 
FOSTSR. 

Judgnuni, 


Extreme  cases  were  put  for  the  purpose  of  shewing 
the  inconvenience  which  possibly  might  result  from  re- 
peated changes  of  trustees.  But  those  extreme  cases 
(which,  in  fact,  rarely  if  ever  occur),  do  not  furnish 
tiie  rule  for  cases  like  the  present,  which  would  have 
been  subject  to  no  diflSculty  whatever,  if  that  which  I 
consider  the  regular  practice  of  the  Court  had  been 
attended  to. 

Upon  tiie  second  question,  which  is  one  of  strict 
pleading,  I  have  certainly  felt  diflSculty.  But  ad- 
verting to  what  Lord  JRedesdak  says,  as  to  the  frame 
of  those  original  bills,  which  are  filed  for  the  purpose  of 
having  the  benefit  of  proceedings  in  existing  suits  against 
persons  not  parties  to  those  proceedings  (a),  and  to  what 
Lord  Eldon  both  s^d  and  determined  in  Lloyd  v. 
Johnes  (i),  respecting  bills  of  that  nature,  (notwithstand- 


(a)  Tr.  Pleading,  p.  98,  ed.  4. 


ih)  9  Ves.  37. 


CJkSB  or  CHA5CSMT. 

iBgtkeintiMdoa  at  hm  ofimoL  m  towbitdie] 
ATfwnT*    turner fsoieat  rnk  of  tirwlTiig  would  be>  I  dink  dait  the 


f  wns.       fcraatiim  are  to  hr  pot  in  iorae  hw  tibe  j 

tioo,  dwt  die  Court  mi^it,  at  tibe  heayuug  of  da§  infir- 
■Mrtwwj  go  into  Ac  ease  at  large  agaiiKt  die  neir  tra»- 
teca;  and  would  not, at  dwtheatiBi^  be  confined  to  the 
narrow  iarac  which  the  argmncnt  fcr  tike  Attomej- 
General  ■aiiiiiMi 

B^QCt< 


BADFOBD  r.  BOBERT& 

tWCovtwfll  JxLb.  CB.^G^moTed,er^aiiSe;,  to  enter  an  appearance 
MwdMnf  for  the  Defendant,  under  the  Order  VIIL  of  Almost, 
184L    ThefidbpoenawaBserredondie  ISdiof  June. 


lietdtbtm^ 


1S41,  iAcr  w-  Ths  Vice-Chakcellob  said  die  object  of  die  Order 
was  to  prerent  deby  in  the  proeecotion  of  the  cause : 
but  if  the  Plaintiff  aDows  a  ]oDg  time  to  dapee  between 
the  service  of  the  subpoena  on  the  Defendant  and  his 
q^cation  under  the  Order^  intermediate  dicumstances 
may  have  made  the  Order  improper,  and  he  must  giTe 
notice  of  the  motion,  or  exjdain  the  debj, — that  he 
found  that  practice  had  been  adopted  at  the  Bdls,  and 
he  diould  follow  it  (a). 

(a)   In    fome    cases    where  Htukam  T.DiMWy  1 T.  &  CoIL* 

there  had  heen  delay,  the  order,  C.  C.  203,  instead  ofserring  no- 

at  the  request  of  Uie  Flaintifl^  lice  of  the  motioD. 
was  made  tn  the  form  directed  in 


% 
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1842. 

LANE  V.  OLIVER.  24ih  and  mh 

TW\                ...                                            ...  November. 

JL  HE  Plaintifis  obtained  an  order  that  their  solicitor  a  party  in  a 

(not  a  party  in  the  cause)  should  deliver  his  bill  of  costs  SbtoLcda^ 

within  a  month.     The  order  was  served  on  the  solicitor,  fcryed,  accord- 
ing to  the  12th 

with  the  memorandum  endorsed  thereon,  in  the  form  amended  Order 

prescribed  by  the  Order  XII.  of  August,  1841  (amended  i84vS^order 

April,  1842)  (a).     The  soUcitor  having  fdled  to  deUver  ^^jj^^l 

his  bill  within  the  time  specified,  a  writ  of  attachment  bUl  of  costs 

was  prepared  and  presented  for  sealing,  under  the  Order  _which  U  dia-' 

XV.  of  August,  1841  (i),  which  provides  that  every  titSttad»£e 

person  not  being  a  party  in  any  cause  against  whom  I^^L2"^4^ 

obedience  to  any  order  of  the  Court  may  be  enforced,  to  enforce  obe- 

shall  be  liable  to  the  same  process  for  enforcing  obedience  writ  of  attach- 
to  such  order  as  if  he  were  a  party  to  the  cause.  The 
derk  of  records  and  writs  considered,  that  the  case  was 
not  one  in  which  the  Plaintiffs,  within  the  orders,  were 
entitled  to  the  writ,  and  refused  to  seal  the  attachment 
until  the  opinion  of  the  Court  was  taken. 


The  Vice -Chancellor  directed  the  writ  to  be  judgment. 
sealed, — sayii^,  that  the  object  proposed  by  the  15th 
Order  was,  that  the  process  which  was  considered  the 
most  effectual,  should  be  applicable  to  all  cases,  whe- 
ther for  or  against  parties,  or  persons  not  parties,  and 
that  the  proceeding  by  attachment  was  adopted  upon 
that  principle  as  preferable  to  that  of  obtaining  the 
four-day  order. 


Mr.  Llo7/d  appeared  for  the  Pl^ntiffs. 

(a)  See  Beav.  Ord.  Can.  pp.  167,  198. 

{h)  Order  IV.,  26tb  October,  1842,  Beav.  Ord.  Can.  p.  200. 

VOL.  IL  H  n.  W. 
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Mdattim^t 


4ii  amd  l7tk  HAYABD  w.  PRICE. 

Aptthjwm.  The  testalrix  I7  her  win,  nude  in  1826,  gne  ^  the 
tft^^b!tS^  interat  of  the  Three  per  Cents.  Conaolidated  Buik 
^^^SSmtd  -^™*™**^''  ^  ^*^  daughter  for  life,  and  she  bequeathed 
W acodkil  aoooeanye  life  estates  and  interests  in  remainder  in  the 
adSt«MHi«t»  aaaae  stod^  after  the  death  of  her  danght^,  to  parties 
^  tSStu     ^^  ^^^  Defaidanta. 

Afterwards,  the  testatrix  made  a  monoiandmn,  in 
the  shape  of  a  letter  to  her  executor,  wUch  was  proTed 
as  a  codicil  to  her  will,  in  these  WOTds: — ^^Mr.  J.  Price, 
As  I  hare  appointed  you  my  executor,  it  is  requisite 
you  should  know  that  I  hold  a  note  of  hand  <m  Mr.  &nmf0/ 
Havard  f<v  1500JL,  it  is  my  desire,  at  my  demise,  that 
should  be  placed  in  the  Three  per  Cent.  Consdidated 
Bank  Annuities.''  A  questicm  was  made  in  the  cause, 
whether  the  15001  due  on  the  promissory  note,  and  so 
directed  to  be  inrested  in  Consols,  was  included  in  the 
foregoing  Bp&a&c  bequest  of  Consols;  or,  whether 
(there  being  no  residuary  gift)  the  money  due  on  the 
note  was  undisposed  of.  There  appeared  to  haTe  been 
a  sum  of  lOOiL  Three  per  Cent.  Consols,  belonging  to 
the  testatrix  at  her  death. 


Mr.  Sharpen  and  Mr.  Tarriana,  for  the  Plaintifl^  the 
husband  of  the  daughter. 

Mr.  Koe,  Mr.   Spurrier^  and  Mr.  Birkbeek,  for  the 
parties  interested  in  the  specific  bequest 


Jmdgmeni.       ViCE-ChaNCELLOB  : — 

I  cannot  construe  the  gift  of  the  Three  per  Cent 
Consols  to  include  not  only  stock  of  that  description 
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which  the  testatrix  had  at  the  time  of  making  her  will,  1842. 
bat  also  stock  which  she  intended  should  be  afterwards 
purchased:  the  sum  due  on  the  promissory  note  did 
not  exist  as  stock,  either  at  the  date  of  the  will  or  at 
the  death  of  the  testatrix.  It  was  not  invested  at  either  *^'"^  • 
of  those  periods.  It  must  be  declared,  that  the  sum  due 
firom  the  Plaintiff  on  the  promissory  note,  is  not  dis- 
posed of  either  by  the  will  or  codicil. 


EAEL  OP  GLENGALL  v.  FKAZER 
J  14ih  Dee. 

XN  the  year  1825,  the  Plaintiff,  in  consideration  of  the  Discorery:— 

loon  of  2999/.  by  the  Defendants,  granted  them  an  an-  J^^al^ 
nuity  of  293iL  Us.  for  the  term  of  100  years,  if  the  mMtiuekfor 

Tfc    •     .  .  .  .  information, 

Plaintiff  should  SO  long  live ;  which  annuity  was  charged  which  he  may 
on  the  estates  of  the  Plaintiff,  in  Ireland.     The  sum  so  pouess. 
borrowed  was  also  further  secured  by  a  bond  for  6,000/.,     In  antwcr  to 
and  by  warrant  of  attorney  to  confess  judgment  both  in  impeach  a  wLi- 
England  and  Ireland^  for  the  same  sum.  iJ^^iSJ^dl 

ant  to  set  forth 

In  Juney  1842,  the  bill  was  filed,  alleging  that  the  ^^'onT°I^'" 
memorial  of  tiie  annuity  enrolled  in  piursuance  of  the  between  his 

.  ,-         ,  ,-  .-,   solicitor  and 

statute,  under  the  title  '^  consideration  and  how  paid,    a^nts  in  the 

stated,  «  2999/.  of  lawful  money  of  the  United  Kingdom  iJ^il'lurT*^ 

of  Great  Britain  and  Ireland^  of  English  value  and  cur-  ^^  ''*»**  ^^ 

°  ters  were 

rency  paid  to  the  said  Richard^  Earl  of  Glengally  at  the  written  and  re- 
time of  the  execution  of  the  said  indenture,  in  notes  of  tries  made  on ' 
the  governor  and  company  of  the  Bank  of  Enff land,  pay-  ^^f  soikftora 

able  to  bearer  on  demand ; "  whereas,  the  same  was,  in  >' "  ^^^  ■'^- 

ficient  for  the 
fact,    paid    partly  in  notes  and  "partly  in  sovereigns.  Defendant  to 

The  bill  charged  that  the  securities  were  therefore  void,  J^uJ^tors  had 

ceased  for  se- 
veral years 
imoe  the  transaction  to  be  his  solicitors  or  agentSi  and  that  he  does  not  know  what  comma- 
nieatioiKfl  or  entries  they  had  or  made  :  the  Defendant,  if  he  has  not  personal  knowledge  of 
the  focts,  most  at  least  shew  that  he  has  endeayoored  to  acquire  the  information  from  hia 
agents  in  the  transaction  in  question. 

h2 
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1S42.  jDid  pnpred  dttttheTiiii^besetaad^flBdDefeiidante 
j^^l  ^  restnuned  firom  takn^  proceediiigs  ibanded  ajKMi  the 
GLcrcAxx  judgments  either  mt  law  or  in  equitr,  in  Emglamd  or  irt' 
Jmazmm.  lamd.  The  bill  contmiDed  charges^  opoo  whidk  inteno- 
futfTTwtmttfki  gato™«  to  the  fiJlowing  effect  were  founded : — ^Whe- 
ther the  Plaintifl^  about  the  time  of  gnmting  the  an- 
nuitj,  did  not  hare  some:,  and  what,  intenriews  with  the 
Defendant^  and  with  Messrs^  2>tiirfoii,  Oqarcm,  Bawkg, 
and  Weld;  and  whether  the  Pkintiff  did  not  ako  write 
and  send  some  and  what  ktters  to  the  Defendants, 
and  to  Messrs.  Dawson  k  Cx,  with  referaace  to  the  mo- 
ney to  be  advanced  by  the  Defendants  to  the  Phdntifl^ 
or  to  the  annuity  which  he  was  in  consideration  thereof 
to  grant  to  them,  or  to  the  mode  in  which  sudi  annuity 
was  to  be  secured,  or  for  some  other  purpose ;  and  whe- 
ther Messrs.  Dawsam  if  Co.,  at  that  <Mr  8(Mne  time,  were 
not  or  did  not  act,  and  whether  they  are  not  now,  <nr  do 
not  act  as,  the  solidtors  of  the  Defendants;  or  how  long 
had  they  ceased  to  act  as  such  solicitors ;  and  whether 
the  Defendants,  and  Messrs.  Dawson  if  Co,,  had  not 
made  some  and  what  entries  in  books;  and  whether 
they  had  not  respectively  written,  sent,  or  received,  to 
or  from  each  other,  or  to  and  from  other  and  what  per- 
sons, some  and  what  letters  or  letter  relating  to  or  men- 
tioning the  consideradon-money  agreed  to  be  paid  to 
the  Plaintiff  for  the  sidd  annuity;  and  whether  thereby 
the  truth  of  the  matters  alleged  would  not  appear;  and 
whether  such  books  and  letters  were  not  in  the  posses- 
sion or  power  of  the  Defendants,  or  Messrs.  Dawson 
if  Co. 


Answer,  The  Defendants,  in  their  answer,  said  they  believed 

that  the  Phdntiff  had  some  interviews  with  Messrs. 
Dawson  if  Co.,  who  acted  as  the  PhdntifTs  solicitors, 
with  reference  to  the  money  to  be  advanced  by  the  De- 
fendants to  the  Plaintiff,  and  to  the  said  annuity,  and 
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the  mode  in  which  such  annuitj  was  to  be  secured; 
but  save,  as  aforesud,  the  Defendants  severally  said 
they  did  not  know,  and  they  could  not  answer,  as 
to  their  information,  belief)  or  otherwise,  whether  the 
Flainti£^  at  such  time,  or  at  any  time,  <Cd  or  not  have 
any  or  what  interviews  or  interview  with  Messrs.  Daw^ 
son  If  Co.f  or  any  of  them,  or  whether  the  Plaintiff  ffid 
or  not  also  write  and  send  letters  to  Messrs.  Dawson  8f 
Co.  with  reference  to  the  said  matters  (following  the 
words  in  the  bill).  And  the  Defendants  said  that 
Messrs.  Dawson  8^  Co.  had  respectively  ceased  to  act, 
and  they  had  not,  nor  had  any  of  them,  acted  as  the  so* 
licitors  &c  of  the  Defendants,  or  either  of  them,  for  the 
space  of  seven  years  and  upwards.  The  Defendants 
said  that  one  of  the  Defendants  had  occasionally  had 
interviews  with  Messrs.  Dawson  8f  Co.  to  obtain  infor- 
mation with  respect  to  the  payment  of  the  annuity  by 
the  Plaintiff,  but  not  as  the  attomies  or  solicitors  of  the 
Defendants,  or  either  of  them ;  and  that  the  last  of  such 
interviews  took  place  in  August,  1842.  The  Defend- 
ants said  they  did  not  know,  and  could  not  answer, 
as  to  their  information,  belief,  or  otherwise,  whether 
Messrs.  Dawson  §•  Co.  had  &c.  [following  the  interro- 
gatory as  to  entries,  letters,  SccJ,  or  whether  thereby 
the  truth  of  the  alleged  matters  would  appear;  and  save 
as  aforesaid,  the  Defendants  denied  that  any  such  books 
or  letters  were  then  in  the  possession  or  power  of  the  De- 
fendants, or  either  of  them ;  and  they  did  not  know,  and 
could  not  answer,  as  to  their  information,  belief,  or 
otherwise,  whether  such  books  or  letters  were  then 
in  the  possession  or  power  of  Messrs.  Dawson  8f  Co. 


18i2. 


Amwer., 


Exceptions  for  insufficiency  of  the  answer  were  taken, 
and  allowed  by  the  Master. 


Sxeeptiimi. 


lOZ 
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Earl  of 
Glbngall 

V. 

Frazer. 
Argument, 


Mr.  James  Parker^  for  the  Defendants,  in  support  of 
exceptions  to  the  Master's  report 

The  Defendants  have  answered  to  the  utmost  of  their 
knowledge ;  and  it  will  be  new  in  principle,  and  operate 
with  great  severity  on  Defendants,  if  they  shall  be  held 
bound  to  seek  information  wherever  Plaintiffs  may  sug- 
gest that  it  can  be  found.  They  may  be  required  to 
search  for  the  Plaintiff's  evidence :  in  a  question  of  pe- 
digree, could  the  Defendants  be  compelled  to  examine 
parish  registries,  accessible  to  both  parties,  for  the  pur- 
pose of  answering  when  parties  were  baptized,  or  died? 
The  information  sought  by  these  interrogatories  is 
within  the  reach  of  the  Plaintiff,  by  subpoena  duces  te- 
cum. Messrs.  Dawson  Sf  Co.  are  mere  witnesses.  The 
connection  of  solicitor  and  client  between  them  and  the 
Defendants  has  long  ceased.  This  &ct  distinguishes  the 
present  case  from  Taylor  v.  Rundell  (a),  where  the  in- 
formation was  to  be  obtained  from  the  then-agent  of  the 
Defendant;  the  Lord  Chancellor  there  rests  the  right 
to  the  answer  expressly  upon  the  power  of  the  Defend- 
ant to  give  it  (ft) ;  and  being  in  the  knowledge  of  his 
own  agent,  it  was  to  be  presumed  that  he  could  give  the 
discovery.  In  this  case,  the  Defendants  have  no  power 
to  require  Dawson  8f  Co.  to  give  them  any  information 
on  the  alleged  circumstances.  In  Christian  v.  Taylar(c), 
where  the  Pl^dntiff  and  Defendant  had  the  same  means 
of  ascertaining  the  particulars  required,  the  Court  re- 
fused to  throw  upon  the  Defendant  the  burden  of  pro- 
curing the  information.  Farquharson  v.  Balfour  (d), 
and  Freeman  v.  FairHe  (e).     The  solicitors  in  this  case 


(fl)  Cr.  &  Ph.  104  ;  S.  C,  on 
motion  for  production,  1  Y.  & 
CoU.  C.  C.  128. 

(h)  Cr.&Ph.lia 


(c)  11  Sim.  401. 

(d)  1  T.  &  R.  190. 
{e)  3  Mer.  44. 
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The  Defendants  are  bound  to  shew,  at  least,  that  they 
have  made  some  attempt  to  acquire  a  knowledge  of  the 
facts  in  question ;  for  it  is  admitted  that  Messrs.  DaW' 
tan  tf  Co,  were  their  solicitors  at  the  time  of  the  transac- 
tion. It  is  not  necessary,  in  this  case,  to  say  what  the 
rule  may  be  where  the  information  is  in  the  possession 
of  one  wholly  a  stranger. 
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were  also  solicitors  for  both  parties ;  and  disclosure^  at        i842. 

the  suit  of  either,  would  be  a  breach  of  confidence.  EiairoF 

Glsnoall 
Mr.  TempUj  and  Mr.  Tripp^  for  the  Phuntiff. 


V. 

Frazbb. 


^I^^IMMfl** 


Vice-Chakcellor  : — 

The  only  question  in  this  case  is,  whether  the  answer 
going  only  to  the  personal  knowledge,  information,  and 
belief  of  the  Defendants,  is  sufficient;  or  whether  the 
Defendants  ought  not  to  have  ascertained,  or  made,  at 
least,  an  attempt  to  ascertain,  by  inquiry  of  their  late 
solicitors,  what  are  the  facts  which  are  made  the  subject 
of  charge  and  interrogatory.  I  think  it  must  be  taken 
as  admitted,  that  Messrs.  Dawson  Sf  Co.  were  the  soli- 
citors of  the  Defendants,  and  as  between  the  Plaintiff 
and  the  Defendants,  the  question  of  privilege  which 
was  suggested  in  argument,  does  not  necessarily  arise  (a). 
I  should  also  guard  myself  against  being  understood  to 
express  any  opinion  that  a  Defendant  is  bound,  in  all 
cases,  to  seek  information  which  is  equally  accessible 
to  both  parties,  and  which  is  not  either  in  his  own 
possession  or  knowledge,  or  that  of  his  agents,  or  of 
persons  within  his  control,  or  for  whose  acts,  with  re- 
ference to  the  matter  in  question,  he  is  answerable. 
Take  for  example  the  case  put  in  argument: — I  do 

(a)  See  1  Myl.  &  K.  101. 


Judgment. 
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Earl  of 
Glvngall 

V, 

Fbazbr. 
JudgmmUm 


not  tbink  that  the  Plaintiff^  calling  on  the  Defendant  to 
state  lyhether  a  person  did  or  not  die  on  a  certain  day, 
as  a  general  rule,  has  any  right,  in  order  to  procure 
that  information,  to  require  him  to  examine  the  parish 
register.  But  how  does  the  case  stand,  regard  being 
had  to  the  simple  fact,  that  Messrs.  Dawson  8f  Co.  were 
the  Defendants'  agents  ?  Suppose  the  extreme  case  of 
the  vendor  of  an  estate  selling  it  through  his  agent, — 
the  whole  matter  being  transacted  between  the  pur- 
chaser and  the  vendor's  agent, — and  suppose  the  agent, 
by  gross  misrepresentations,  to  induce  the  purchaser  to 
give  for  the  estate  a  price  ten  times  the  value.  If  the 
purchaser,  in  such  a  case,  filed  a  bill  to  have  the  trans- 
action set  aside  on  the  ground  of  fraud,  it  could  not 
be  sufficient  for  the  vendor,  by  his  answer,  to  say,  that 
he  did  not  know  whether  his  agent  made  such  false  re- 
presentations or  not.  The  sufficiency  of  the  answer 
would  be  at  once  tried,  by  inquiring  whether,  if  the 
Defendant  had  put  in  an  answer,  saying  that  he  had 
been  informed  by  his  agents,  and  believed  it  to  be  true, 
that  such  misrepresentations  were  made,  that  would  or 
would  not  be  material.  In  the  case  of  a  mere  witness, 
the  statement  might  not  bind  the  Defendant;  but  that 
which  an  agent  said,  in  the  case  I  have  supposed,  would 
bind  his  principal ;  and  for  that  reason,  the  admission, 
that  the  Plaintiff  was  informed,  and  believed  the  agent 
did  make  the  misrepresentation,  would  be  material  It 
is  impossible  the  Court  can,  in  this  case,  say  that  the 
letters  or  communications  which  passed  between  the 
Plwntiff  and  the  agents  of  the  Defendants  may  not,  if 
admitted,  be  sufficient  to  entitle  the  Plaintiff  to  a  decree. 


The  Defendants  are  bound  to  give  some  information 
by  their  answer,  or  to  say  that  they  have  made  the  at- 
tempt to  procure  it,  but  have  failed.  It  is  not  sufficient 
for  one  party,  acting  by  his  agent  simply,  to  tell  the 
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other  party  that  he  does  not  know  what  his  agent  did. 
I  proceed  on  the  ground^  that  the  acts  of  the  agent 
would  bind  the  principal ;  and  the  answer  as  to  those 
acts  msjy  therefore^  be  material  evidence  for  the  Plain- 
tiff. I  think  the  point  is  not  new,  although  I  am  not 
aware  of  any  reported  case  upon  the  subject. 
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It  was  s^d,  that  the  Plaintiff  might  himself  make  the 
inquiries  of  the  solicitors,  and  might  call  them  as  wit- 
nesses. The  answer  to  that  argument  is,  that  the 
Plaintiff  is,  in  this  Court,  entitled  to  an  answer  from 
the  Defendant,  not  only  in  respect  of  facts  which  he 
cannot  otherwise  prove ;  but  also  as  to  facts,  the  admis- 
fiion  of  which,  will  relieve  him  from  the  necessity  of  ad- 
ducing proof  from  other  sources  (a). 


Exceptions  to  the  Master's  Report  overruled, 
(a)  Sec  Brerekm  v.  Oamul,  2  Atk.  241 ;  Finch  v.  Finch,  2  Ves.  492. 
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17tL  im, 

and2Qrd 
JDecenAer. 
Vendor  and 
purchaser. — 
Conditioiii  of 
■ale. 

A  coodition 


MORLEY  V.  COOK. 

1  HE  sale  of  certain  property,  and  amongst  the  rest  of 
a  leasehold  estate,  was  announced  to  take  place  bj  auc« 
tion,  on  the  14th  of  January,  1841,  according  to  stated 
oftte  wM^^Sit  <5onditions,  the  sixth  of  which  was  as  follows :— That 
in  case  the  pur-  the  vendor  of  the  freehold  will  deliver  to  the  purchaser 

chaser  shonld  i  ii       i  t. 

raise  objections  an  abstract  of  his  own  conveyance ;  but  all  other  ab- 

whWh  the*Un.    stracts,  or  the  inspection  of  any  other  deeds  or  docu- 
dor  should  not 
be  able  or  will- 
ing to  remoTe, 
the  Tendor 
might  rescind 
the  contract, 
on  notice  and 
repayment  of 
the  deposit  to 
the  purchaser ;    purchasers  shall  not  require  the  production  of  the  les- 

"*  ?  -J  ^^  gor's  title,  nor  the  production  of  any  deeds  or  docu- 
ments in  any  of  such  leases,  or  intermediate  assignments 
recited  or  referred  to,  nor  require  any  indenmity  against 
any  rents  or  covenants  to  which  the  premises  may,  with 
others,  be  subject  or  liable  to ;  and  the  production  of 
the  last  receipt  for  rent  shall  be  conclusive  evidence 
that  the  covenants  contained  in  the  leases  have  been 
fulfilled.     All  attested,  official,  or  other  copies  or  ex- 


ments,  or  other  evidence  of  title  whatever,  that  may  be 
required,  are  'to  be  prepared  and  obtidned  at  the  pur- 
chaser's expense.  That  each  vendor  of  the  leaseholds 
will  deliver  to  the  purchasers  an  abstract  of  the  lease 
under  which  such  vendor  holds  the  premises,  and  such 


not  deUyered 
within  fourteen 
days  after  de» 
lifery  of  the 
abstract  to  be 
treated  as 
waived,  in 
which  respect 
time  was  to  be 
essential.     The 
purchaser  re^ 
turned  the  ab- 
stract with 
queries  within 
tlie  fourteen 

days,  and  the  vendor  answered  the  queries  {  the  purchaser  on  the  same  day  objected  to  the 
answers  :  the  correspondence  on  the  subject  of  the  title  continued  for  seyeral  weeks,  and 
then  the  vendor  gave  notice  that  he  rescinded  the  contract : — Held, 

That  the  continuance  of  the  treaty  for  the  completion  of  the  title,  after  the  first  objection 
of  the  purchaser,  was  a  waiver  of  the  condition  as  to  the  rescinding  of  the  contract. 

That  such  a  condition  of  sale  ought  to  be  discouraged ;  and  ought  not  to  receive  a  oon- 
etruction  oppressive  on  the  purchaser. 

That  the  vendor's  right  to  rescind  the  contract  under  the  condition  must  be  co-extensive 
vrith  the  purchaser's  right  to  object  to  the  tide  under  the  same  condition. 

That  the  vendor  was  only  bound  bonft  fide  to  deliver  an  abstract  of  such  titie  as  he  had 
at  the  time  of  delivering  it ;  and  so  long  as  the  condition  remained  in  force,  was  not  bound 
to  deliver  any  supplemental  abstract  of  tide  afterwards  acquired  ;  nmble. 

Whether  the  benefit  of  the  condition  would  not  in  equity  be  forfeited  by  a  vendor  who 
designedly  delivered  an  imperfect  abstract  of  the  title  which  he  had  at  the  time  of  delivering 
it;  gtMert. 
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tacts  from  deeds,  ifills,  or  other  dociimentSy  and  all 
deeds  of  covenant  for  the  production  of  title-deeds  or 
documents  as  respects  all  the  lots,  are  to  be  prepared 
at  the  purchaser's  expense.  In  any  case  where  the 
title-deeds  relate  to  other  property,  the  vendor  will  re- 
tain the  same,  and,  if  required,  covenant  for  their  pro- 
ducfion.  And  in  case  any  of  the  purchasers  shall  raise 
objections  not  herein  provided  for,  and  which  the  ven- 
dors shall  not  be  able  or  willing  to  remove,  the  vendors 
shall  be  at  liberty  to  rescind  the  contracts,  by  writing 
under  their  hands,  on  repaying  to  such  purchaser  or 
purchasers  his  or  her  deposit,  without  interest,  costs,  or 
further  compensation,  and  all  objections  not  made  in 
writing  and  delivered  to  the  vendors'  solicitors  within 
fimrteen  days  after  the  delivery  of  the  abstract  shall  be 
treated  as  waived;  in  this  respect  time  shall  be  deemed 
tlie  essence  of  the  contract 


1842. 


GmdUkmi, 


On  the  25th  of  January,  the  vendor  delivered  an  ab- 
stract, which  was  returned  with  queries  on  the  6th  of 
February.  The  abstract  was  re-delivered,  with  an- 
swers to  the  questions  on  or  before  the  17  th  of  Febru- 
ary, and  on  the  17th  of  Februaiy  the  purchaser  ob- 
jected to  the  answers  as  insufficient.  A  correspondence 
on  the  subject  then  took  place  between  the  parties,  and 
continued  imtil  the  25th  of  March,  when  the  vendor 
giving  some  further  explanation  respecting  the  title,  in 
a  letter  to  the  solicitor  of  the  purchaser,  added — "  If 
your  client  is  unwilling  to  complete  the  purchase  with 
the  above  answers,  I  must  avail  myself  of  the  power 
contained  in  the  6th  condition  of  the  above  particulars 
of  sale,  to  rescind  the  contract,  and  I  do  hereby  rescind 
the  contract." 


jU9trMet. 


On  the  2l8t  of  May,  1841,  the  purchaser  filed  his  bill 
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against  the  vendor  for  a  specific  performance  of  the  con- 
tract of  sale  (a).     On  the  hearing, 

Mr.  Teedy  and  Mr.  Biltong  for  the  Plaintiff^  argaed 
that  the  vendor  having  continued  the  treaty  beyond  the 
time  specified^  and  thereby  led  the  purchasers  into  fur- 
ther expense,  in  anticipation  that  the  contract  would  be 
fulfilled,  could  not  afterwards  avail  himself  of  the  sixth 
condition,  and  retire  from  the  contract  Tanner  v. 
Smith (b);  Page  v.  Adam{c);  Cutts  v.  Thody{d)\ 
Hobson  V.  Belize). 


Mr.  Sharpcy  and  Mr.  Glasse^  for  the  Defendant,  in- 
sisted upon  the  plain  and  distinct  terms  of  the  sixth  con- 
dition, enabling  the  vendor  to  rescind  the  contract. 
M^Wams  v.  Edwards  (f);  Bennett  v.  FatoIer(ff);  Sams- 
bury  V.  Jones  (h).  The  point  did  not  call  for  decisioa 
in  Tanner  v.  Smith. 


Judgment.       VicE-ChaNCELLOR  : — 

The  Pliuntiff  has  in  this  case  insisted,  that  according 
to  the  judgment  of  the  Vice- Chancellor  of  England,  in 
Tanner  v.  Smith,  upon  a  condition  very  similar  to  the 
present,  the  vendor  must  at  once  elect  between  one  of 
two  courses,  when  objections  to  the  title  are  taken ; — 


(a)  The  bill  charged  the  ven- 
dor with  fraud  in  not  stating,  in 
hiB  abstract,  deeds  which  he  had 
and  which  would  have  removed 
objections.  It  was  not  argued, 
that  this  frame  of  the  record  pre- 
cluded relief  on  the  simple  ground 
of  contract  (as  in  Whitworth  v. 
Gaugam,  1  Cr.  &  Ph.  333).  The 
vendor  said  he  had  made  out  the 
best  title  in  his  power.  This  was 


immaterial  to  the  principal  point 
of  construction  on  which  the  case 
is  reported. 

(6)  10  Sim.  410. 

(c)  4  Beav.  269. 

{d)  V.-C.  England,  3rd  De- 
cember, 1842. 

(0  2  Beav.  17. 

(f)  2  Sun.  83. 

{g)  2  Beav.  302. 

(A)  Id.  462. 
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first,  waive  his  right  to  insist  upon  the  condition  ena- 
bUng  him  to  rescind  the  contract ;  or,  secondly,  put  an 
end  to  the  contract,  and  thereby  relieve  the  purchaser, 
as  well  as  himself,  from  the  pendency  of  it.  On  behalf 
of  the  vendor  it  was  argued,  that  the  question  of  the 
effect  of  the  condition  did  not,  in  fact,  judicially  arise 
in  the  case  of  Tanner  v.  Smith ;  the  bill  in  that  case 
having  been  brought  by  the  vendor,  who  could  not 
have  insisted,  by  his  own  bill,  upon  exercising  his  right 
to  rescind  under  the  condition.  My  own  impression 
(having  been  counsel  in  the  appeal  motion)  is,  that  the 
question  did  distinctly  arise,  and  that  it  was  decided  by 
the  Vice- Chancellor  in  the  way  which  the  Plaintiff  has 
contended.  The  argument  for  the  purchaser  in  that 
ease  was,  that,  under  the  condition  in  question,  the  ven- 
dor had  a  right  to  rescind  the  contract  at  any  time 
before  the  decree,  and  that  it  would  be  unjust  that  a 
vendor  retaining  such  a  right  should  keep  the  deposit. 
The  Vice-chancellor  held,  that  the  vendor  was  not  in  a 
poffltion  to  rescind  the  contract.  He  said  the  condition 
was  waived  by  the  vendor,  and  he  granted  the  injunc- 
tion to  restrain  the  action  for  the  recovery  of  the  deposit, 
thereby  deciding  against  that  construction  of  the  con- 
dition for  which  the  vendor  now  contends  (a).  It  was 
with  reference  to  that  argument  that  Lord  Cottenham 
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{a)  DuriDg  the  argument  of 
Tanner  v.  Smithy  15th  January, 
1840,  the  Fice- Chancellor  of 
England  having  expressed  an 
opinion  to  the  effect  which  is  re- 
ported (10  Sim.  411),  that  when 
objections  are  delivered,  the  ven- 
dor, under  the  7th  condition,  had 
then  the  opportunity  of  deciding 
whether  he  was  able  and  willing 
to  remove  them,  the  following 
observations  passed : — 

Mr.  /iico6.f— The  vendor  may 


deliver  a  supplemental  abstract, 
which  may  fail  still  to  make  out 
his  title. 

Vice-chancellor. — It  seems 
to  me  a  condition  which  is  capa- 
ble of  being  exercised  at  one 
time  only.  When  objections  are 
delivered  and  the  vendor  says — 
**  I  am  able  and  willing  to  remove 
them,"  he  cannot  afterwards  re- 
scind the  contract. 


no 
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said,  '^  This  case  shews  the  inconvenience  of  hearing  the 
merits  of  a  cause  upon  motion ; "  and  he  said,  that  whe- 
ther the  vendor  did  or  did  not  retain  the  right  to  rescind 
the  contract,  (not  having  rescinded  it  upon  the  first  ob- 
jection), he  had  reserved  to  himself  the  right  to  contend 
that  he  was  in  a  position  to  rescind  the  contract  to  the 
latest  moment;  and  that  it  would  be  unjust  to  allow  a 
vendor  in  such  circumstances  to  keep  the  purchaser's 
money  in  his  pocket.  Lord  CottenhanCa  judgment,  how- 
ever, neither  overruled  nor  disapproved  of  the  Vux-  Chanr 
cellar^s  opinion  of  the  construction  and  effect  of  the  con- 
dition. 


The  case  of  Poffey*  Adam  (a)  at  the  RoUs,  which  was 
cited  for  the  Plaintiff,  may,  perhaps,  raise  a  question 
whether  Lord  Langdale  agrees  with  the  Vice-  Chancellor  in 
the  construction  of  the  condition  as  expressed  in  Tanner 
V.  Sndtfu  The  Vice- Chancellor  held,  that  a  treaty  and 
correspondence  between  the  vendor  and  purchaser,  after 
the  first  objection  taken,  with  a  view  to  complete  the 
title,  was  a  waiver  of  the  condition.  It  was  not  meant, 
in  Page  v.  Adam^  to  decide  that  the  vendor  could  take 
the  benefit  of  the  condition  after  he  had  waived  it;  and 
the  case  rather  points  to  the  conclusion,  that  Lord 
Langdale  did  not  consider  the  treaty  and  correspondence 
as  necessarily  a  waiver ;  and  his  observations  about  the 
good  faith  of  the  proceeding  on  the  part  of  the  vendor, 


Mr.  Jacob, — If  he  at  that 
time  thinks  himself  able,  and 
proves  not  to  be  able,  may  he 
not  afterwards  exercise  the  op- 
tion? 

Vice-Chamcellor. — My  opin- 
ion is,  that  the  7th  condition  ap- 
plies to  the  mode  in  which  the 
vendor  chooses  to  deal  with  the 


objections.  If  he  says  that  he  is 
able  and  willing  to  remove  them, 
he  is  excluded  at  any  time  after- 
wards, whether  upon  the  same  ob- 
jections  or  future  objections,  fh>m 
availing  himself  of  that  condi- 
tion to  rescind  the  contract  on 
the  ground  that  he  is  not  able  or 
willing.  Repr.  MS. 
(a)  4  Beav.  269. 
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point  the  same  way.  In  that  case,  an  abstract  was  de- 
livered and  returned  in  due  time  with  observations  and 
queries.  Answers  to  the  queries  were  returned.  Upon 
these  answers^  observations  were  made ;  and  it  was  with 
reference  to  these  last  observations  that  the  vendor's  Judgment. 
solictors  claimed  a  right  to  rescind  the  contract :  that 
case  would  rather  impeach  than  confirm  the  authority  of 
Tanner  v.  Smith. 


1£,  however^  I  am  to  follow  Tanner  v.  Smith,  I  can 
only  do  so  by  rejecting  the  second  part  of  the  Plaintiff's 
argument  in  which  (for  some  purpose  of  this  suit)  he 
imputed  firaud  to  the  vendor  in  the  suppression  of  part 
of  his  abstract.  It  was  said  that  the  vendor  was  bound 
to  furnish  the  purchaser  with  a  perfect  abstract  of  his 
title ;  and  that  the  vendor  was  not  bound  to  deliver  his 
objections  until  such  perfect  abstract  was  deUvered, 
Hobsan  v.  Bell  (a) ;  that  in  this  case  a  perfect  abstract 
had  not  been  delivered ;  and^  therefore^  that  the  time  for 
delivering  objections  had  not  yet  expired. 

If  by  the  expression  "  perfect  abstract/'  is  meant  the 
most  perfect  abstract  in  the  vendor's  possession  (actual  or 
constructive)  at  the  time  of  his  delivering  it,  I  should  pro- 
bably accede  to  the  Plaintiff's  argument;  for,  undoubtedly, 
a  Court  of  equity  would  not  permit  a  vendor,  who  had  a 
good  titie,  and  the  means  of  shewing  such  title  on  his 
abstract^  fraudulentiy  to  deliver  an  imperfect  abstract  to 
whidi  objections  would  necessarily  be  taken ;  and,  upon 
these  objections  being  taken,  avail  himself  of  his  own 
fraud  to  avoid  his  contract,  under  the  condition.  In 
any  other  sense  of  the  words  "  perfect  abstract,"  I 
should  have  difficulty  in  following  the  argument.  A 
perfect  abstract  in  the  strict  sense  of  the  term  would 


(a)  2  Bcav.17. 
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a&ew  a  good  title ;  but  the  conditions  clearly  mean  to 
provide  for  tiie  case  of  an  abstract  not  shewing  a  good 
titie. 

It  is  clear,  however,  tiiat  it  was  not  in  any  qualified 
sense  of  the  term  tiiat  the  expression  "perfect  abstract" 
was  used  in  the  argument.  The  argument  was,  that  the 
vendor  had  been  guilty  of  a  fraud  (depriving  him  of  the 
benefit  of  tiie  condition  in  question),  because  he  had  with- 
held from  the  purchaser  a  policy  of  assurance  and  a  con- 
veyance of  the  equity  of  redemption  of  the  purchased  pre- 
mises, both  of  which  were,  ex  concessis,  obtained  by  him 
in  the  month  of  March,  1841.  Now,  it  appears  to  me 
impossible  to  hold  tiiat  the  vendor  was  under  an  obligar 
tion  to  deliver  these  documents,  if  the  argument  de- 
rived from  Tanner  v.  Smith  be  right.  The  vendor  can- 
not be  bound  to  do  more  than,  bon&  fide,  deliver  such 
abstract  of  titie  as  he  has  at  the  time  of  delivering  it» 
if  (as  tiie  purchaser  contended)  the  effect  of  doing  more 
towards  the  completion  of  the  title,  in  answer  to  tiie  pur- 
chaser's requisition,  is  to  have  the  effect  of  a  waiver  of 
any  condition  of  sale* 

It  was  attempted  to  reconcile  the  argument  I  have 
adverted  to,  with  Tanner  v.  Smithy  by  saying,  that  the 
days  within  which  the  purchaser  was  bound  to  take  his 
objection,  must  be  computed  from  the  time  when  a  per- 
fect abstract  was  delivered ;  and  that,  if  the  vendor 
made  any  addition  to  the  abstract  first  delivered,  a  new 
period  of  fourteen  days  would  run  in  the  purchaser's 
favour,  from  the  time  of  delivering  such  addition.  That 
the  purchaser  must  be  at  liberty,  afler  addition  to  the 
abstract,  to  take  new  objections  to  the  titie,  (at  least  to 
the  extent  of  objections  arising  upon  or  out  of  the  ad- 
ditional matter),  cannot  be  disputed.  But  if  I  am  to 
understand  the  purchaser  as  admitting  that  every  answer. 
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(not  hdag  merely  ai'gtunetitatiYe)  which  the  ve<idor 
gtvee  to  the  purchaser's  reqtusltioii,  and  to  that  length 
the  argoment  went)  is  to  be  considered  as  an  addition  to 
the  original  abstract,  giving  the  purchaser  under  the 
condition  of  sale  a  new  period  of  fourteen  days,  wiUiin 
which  to  take  objections  to  the  abstract  originally  de* 
liTeied,  I  cannot  but  think  that  Tanner  v.  Smith  is 
given  up  altogetiier  by  the  argument ;  for,  if  the  con- 
ditions are  held  to  apply  to  tiiat  new  state  of  circum* 
atanees,  so  as  to  give  or  rather  limit  the  purchaser  to 
the  fourteen  days,  prescribed  by  the  conditions  for 
taking  objections  to  the  titie,  it  appears  to  me  irresisti- 
bly to  follow,  that  the  vendor  must  have  a  new  right  to 
inesand  the  ccmtiact,  upom  the  new  objections  being 
taken.  So  long  as  the  purdiaser's  right  to  object  to 
the  titie  upon  the  footing  only  of  the  conditions  of  sale 
is  daimed,--HK)  long  the  right  of  the  vendor  to  rescind 
the  Contract  imder  the  same  conditions  in  answer  to  the 
objeetionB  must  remain.  Those  who  rely  upon  Tanner 
Y.  Smithy  must,  for  the  purposes  of  their  argument,  con- 
tend, that  the  vendor  in  this  case  had  delivered  his  ab- 
stract ;  or,  at  least,  that  whatever  the  rights  of  the  pur- 
chaser might  be,  the  vendor  was  estopped  from  saying 
he  had  not  delivered  an  abstract, — that  by  treating  for 
the  completion  of  the  title,  after  objections  taken,  he 
had  waived  his  right  to  rescind  under  the  condition,  and 
that  all  parties  were  consequentiy  remitted  to  the  ordi- 
nary rules  of  a  Court  of  equity,  in  reference  to  questions 
of  titie,  unfettered  by  the  particular  conditions  of  sale. . 
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1842. 


Juigmeni* 


I  shall,  therefore,  pass  by  the  imputed  fraud,  and  re- 
turn to  the  consideration  of  the  actual  position  of  the 
parties  in  this  case. 


Upon  many  of  the  possible  cases  alluded  to,  I  need 
not  express  a  decided  opinion.    I  agree  that  a  vendor, 
VOL,  n.  I  H.  w. 
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ition  18  consistent  with  the  construction  put  upon  it 
1  Tanner  v.  Smithy  or  that  such  construction  reaches 
be  reasonable  and  probable  intention  of  the  parties. 
foir  am  I  prepared  to  say,  that  the  interests  of  a  pur- 
kMBer  might  not  in  many  cases  be  best  consulted  by  a 
iflSsrent  interpretation  of  the  condition;  nor  that  a 
kOfiil  practitioner  may  not  in  all  cases  by  the  addition 
fa  few  words  in  his  answer  to  objections  to  title,  such 
3r  instance  as  ^'  without  prejudice,"  obviate  the  effect 
f  the  rule  laid  down  in  Tanner  y.  Smith.  But  I  am 
oond  to  come  to  that  conclusion  which,  with  reference 

0  llie  majority  of  cases,  appears  most  consonant  to  jus- 
ioe.  Proceeding  upon  that  principle,  I  have  no  hesita- 
idn  in  saying  that  I  think  conditions  of  sale  like  those 
elbfe  me  (the  meaning  of  which  no  purchaser  knows 
ntii  ex  post  facto  decisions  of  a  Court  of  justice  informs 
ioi  of  it)  ought  to  be  discouraged,  and  that  I  am  but 
flfaaoiig  such  discouragement  by  putting  a  strict  construc- 
ioii  upon  them  in  favour  of  a  purchaser,  and  by  hold- 
ig  that  they  are  not  to  have  a  construction  which  might 
Gdgect  purchasers  to  a  great  expense  and  inconvenience 
fc  llie  mere  will  of  a  vendor ; — that  the  6th  condition  in 
Ins  case  ought  to  have  that  construction  which  the 
^iet'ChanceUar  put  upon  a  similar  condition  in  Tanner 
.  Skmth ; — that  a  treaty  between  the  vendor  and  pur- 
haaer  for  the  completion  of  the  title  by  the  former, 
Aer  the  purchaser's  objections  have  been  taken  to  the  ab- 
lnct»  ought  to  be  deemed  a  waiver  of  that  condition ; — 
nd  that  in  equity,  as  at  law,  the  condition  once  waived 

1  gone  for  ever. 


1842. 


I  have  reason  to  know  that  the  Vice-chancellor  re- 
lains  of  the  opinion  correctly  attributed  to  him  in  Ton- 
er ▼•  Smithy  and  that  he  intended  to  re-assert  the  same 
pinion  in  the  late  case  of  Cutts  v.  Thody. 
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in  a  case  like  the  present,  is  bound  to  deliver  the  best 
abstract  that  he  can ;  and  a  Court  of  equity  would  not 
do  a  very  violent  act  in  holding,  that  a  vendor  who^ 
under  conditions  of  this  kind,  having  a  perfect  ab- 
stract, fraudulently  delivered  one  which  was  imperfect, 
had,  by  such  fraudulent  breach  of  the  conditions  on 
his  part,  forfeited  the  benefit  of  the  conditions  in  his 
&vour. 


No  question  however  can  arise  upon  that  pcmit,  be- 
cause it  is  not  suggested,  that  the  vendor,  at  the  time  he 
delivered  his  abstract,  was  in  the  possession  of  any  better 
or  other  abstract  than  that  which  he  delivered.  Nor  is 
it  necessary  I  should  say  in  what  manner  the  Court 
would  deal  with  a  case  in  which  a  vendor  acting  bon& 
fide  should  deliver  a  second  abstract  (properly  so  called) 
after  objections  taken  to  a  first  abstract  For  the  pur- 
poses of  the  present  case,  I  assume  that  the  abstract  de- 
livered by  the  vendor,  was  his  abstract  of  tide,  or,  at 
least,  that  he  is  not  in  a  condition  to  say  that  it  was 
not.  The  case  is  then  reduced  to  the  same  point  which 
arose  in  Tanner  v.  Smith;  namely,  an  abstract  deli- 
vered,— objections  taken  to  it  by  the  purchaser, — answers 
(not  merely  argumentative)  to  the  purchaser's  requi- 
sitions, furnished  by  the  vendor, — and  a  correspondence 
and  treaty  between  the  vendor  and  purchaser  continued 
down  to  the  25th  March,  upon  the  footing  of  the  vendor 
proceeding  to  complete  his  tide.  The  question  is,  whe- 
ther such  correspondence  and  treaty,  after  the  first  ob- 
jections were  delivered,  is  or  is  not  a  waiver  of  the  6th 
condition, — which  involves  the  preliminaiy  question, 
whether  the  6th  condition  is  not  confined  to  the  ob- 
jections first  taken  after  the  abstract  is  delivered.  I 
cannot  say  that  the  language  of  the  6th  condition  im- 
peratively decides  the  question.  Nor  can  it,  on  the 
other  hand,  be  denied  that  the  language  of  the  6th  con- 
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diiion  is  consistent  with  the  construction  put  upon  it 
in  Tanner  v.  Smithy  or  that  such  construction  reaches 
the  reasonable  and  probable  intention  of  the  parties. 
Nor  am  I  prepared  to  say,  that  the  interests  of  a  pur- 
chaser might  not  in  many  cases  be  best  consulted  by  a 
different  interpretation  of  the  condition;  nor  that  a 
skilful  practitioner  may  not  in  all  cases  by  the  addition 
of  a  few  words  in  his  answer  to  objections  to  title,  such 
lor  instance  as  "  without  prejudice,"  obviate  the  effect 
of  the  rule  laid  down  in  Tanner  y.  Smith.  But  I  am 
bound  to  come  to  that  conclusion  which,  with  reference 
to  the  majority  of  cases,  appears  most  consonant  to  jus- 
tice. Proceeding  upon  that  principle,  I  have  no  hesita- 
tion in  saying  that  I  think  conditions  of  sale  like  those 
befiire  me  (the  meaning  of  which  no  purchaser  knows 
imtil  ex  post  facto  decisions  of  a  Court  of  justice  informs 
him  of  it)  ought  to  be  discouraged,  and  that  I  am  but 
offering  such  discouragement  by  putting  a  strict  construc- 
tion upon  them  in  favour  of  a  purchaser,  and  by  hold- 
ii^  that  they  are  not  to  have  a  construction  which  might 
subject  purchasers  to  a  great  expense  and  inconvenience 
at  the  mere  will  of  a  vendor ; — that  the  6th  condition  in 
this  case  ought  to  have  that  construction  which  the 
Vtce-ChanceUor  put  upon  a  similar  condition  in  Tanner 
v.  Smith  ; — that  a  treaty  between  the  vendor  and  pur- 
diaser  for  the  completion  of  the  title  by  the  former, 
after  the  purchaser's  objections  have  been  taken  to  the  ab- 
stracty  ought  to  be  deemed  a  waiver  of  that  condition ; — 
and  that  in  equity,  as  at  law,  the  condition  once  waived 
is  gone  for  ever. 


1842. 


Judgment, 


I  have  reason  to  know  that  the  Vice-chancellor  re- 
mains of  the  opinion  correctiy  attributed  to  him  in  Tan- 
ner ▼.  Smithy  and  that  he  intended  to  re-assert  the  same 
o^nnion  in  the  late  case  of  Cutis  v.  Thody. 
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Dec.  22. 


Motkn 
the  5th  Order 
ortbe9tfaor 
Bf^,  1839,  for 
special  aoooonti 
and  inqmriei, 
noCmmlj 
prrfimiiuuy  to 
the  dedsioa, 
at  the  hearing, 
of  the  qnertioiis 
in  thecanae, 
botmTolving 
the  dedaicmof 
acMne  of  diow 
[neationi,  re- 


qneatM 
ftiaed. 


ArgumtiUm 


CUBD  V.  CUBD. 

A.  SUIT  by  one  of  several  refflduary  l^atees  againgt 
the  widow,  who  was  a  devisee  in  trust  of  the  real  estate, 
and  executrix,  charing  various  acts  of  n^lect  and  de- 
&ult,  and  praying  that  the  accounts  might  be  taken^  and 
new  trustees  appointed.  The  answers  admitted  that  the 
Plaintiff  was  a  residuary  l^atee. 


Mr.  Cooktf  for  the  PLiintiff,  moved  mid^  the  Or- 
der v.  of  the  9th  of  May,  1839,  f(H>  a  referaioe  to  take 
an  account  of  the  personal  estate  of  the  testator  oome  to 
the  hands  of  the  executrix,  and  of  her  diqiodtion  thereof, 
and  of  the  outstanding  personal  estate,  with  a  direetioa 
to  distinguish  such  parts,  the  use  whereof  was  not, — from 
such  ports  the  use  whereof  was, — qiecifically  beqaeadied 
to  the  Defendant;  and  what  had  become  diereof  lespect- 
ively;  and  to  take  an  account  of  the  testator's  debts,  &c.; 
and  an  account  of  the  profits  made  by  the  Defendant, 
from  the  carrying  on,  by  her,  of  the  testator's  trade ; 
and  of  the  parts  of  the  real  and  personal  estate  uaed  by 
her  in  carrying  on  the  same;  and  to  inquire  whether 
the  Defendant  had,  for  any  and  what  time,  maintained 
and  educated  the  testator's  children ;  and  to  take  an  ac- 
count of  the  real  estate,  and  of  the  rents  and  profits  re- 
ceived by  the  Defendant ;  and  of  the  freehold  or  lease- 
hold estate  sold,  and  when,  and  to  whom,  and  for  what 
sums  of  money,  and  when  received.  And  what  children 
of  the  testator  were  living  at  his  decease;  and  whether 
any,  and  which  of  them,  attained  the  age  of  twenty-one; 
and  when  the  youngest  attained  twenty-one ;  and  which 
of  such  children  had  died  since  the  death  of  the  testator; 
and  if  sons,  whether  they  attained  that  age;   and  if 
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daugfatersj  whether  they  attained  that  age  or  were  mar- 
ried,  and  who  were  their  legal  personal  representatives ; 
and  whether  any  of  such  children  died  intestate  as  to 
his  interest  in  the  testator's  real  estate ;  and  who  is  en- 
titled to  the  interests  of  such  deceased  children  in  the 
real  estate,  either  as  devisees  or  heirs-at^law  of  such  de- 
ceased children  respectively ;  and  whether  the  Defend- 
ant had  laid  out  any  and  what  part  of  the  capital  of  the 
estate  in  the  purchase  of  any  and  what  leasehold  pre- 
mises, or  in  the  erection  of  any  and  what  buildings 
thereon,  or  on  any  part  of  the  testator's  estate ;  and  of 
the  rents  and  profits  thereof  received  by  the  Defendant 


1842. 


Ar^umemt. 


Mr.  Lewis  opposed  the  motion,  as  involving,  if  granted, 
a  dedsion  of  questions  in  the  cause ;  and,  therefore,  not 
merely  preliminary  to  the  deduon  of  such  questions. 


The  cases  cited  were,  Tapham  v.  Lightbody  (a),  and 
the  cases  there  cited;  Strother  v.  Button  (ft) ;  and  Teague 
V.  Richards  (e). 


Thb  Vicb-Chancbllor,  after  shewing  from  the 
pleadings,  that  the  greater  part  of  the  inquiries  sped- 
fied  in  the  notice  of  motion  could  not  be  directed  with- 
out assuming  points  in  dispute  in  the  cause,  refused  to 
direct  any  inquiries,  except  as  to  what  children  of  the 
testator  were  living  at  his  decease ;  and  which  (if  any)  of 
them  had  since  died;  and  who  were  their  personal  re- 
presentatives. 


JmdgmemL 


{a)  Vol.  I.,  p.  289.        (h)  10  Sim.  288.        (c)  11  Sim.  46. 
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2nd  and  Qrd 
March, 

Motion  for  in- 
quiries, as  pre- 
liminary, on- 
derthe5th 
Order  of  the 
9thofMaj, 
1839,  refiued, 
where  the  ne- 
cessity of  tiie 
inquiries  would 


certain  enect 
being  given  to 
a  will  of  dif- 
ficult constnic- 
tion. 


BREEZE  V.  ENGLISH. 

IflR.  Elderton  moyed,  on  behalf  of  the  Plaintiff^  under 
the  Order  V.  of  the  9th  of  May,  1839,  for  a  reference 
to  inquire  ^^  whether  A.,  in  the  pleadings  named,  is  living 
or  dead ;  and  if  dead,  when  he  died,  and  whether  testate 
or  intestate,  and  married  or  unmarried ;  and  who  were, 
and  are,  his  heirs-at-law  and  next  of  kin,  and  legal  per- 
sonal representatives;  and  whether  the  Plaintiffi  JB., 
and  C,  his  wife,  or  the  Plaintiffs  2>.,  and  £.,  his  wife, 
have  executed  any  and  what  settlement  respectively,  af- 
fecting their  interests  in  the  hereditaments  in  the  plead- 
ings mentioned ;  and  also  whether  F.,  in  the  pleadings  in 
this  cause  named,  is  alive  or  dead ;  and  if  dead,  when  she 
died,  and  whether  leaving  any  and  what  issue;  and 
whether  the  said  F.  exercised  the  power  of  appointment, 
alleged  to  have  been  reserved  to  her  by  the  settlement 
alleged  to  have  been  executed,  of  her  interest  in  the  said 
hereditaments.  ^ 


Jrffument.  Mr.  J.  Hill  opposed  the  motion,  and  cited  Frost  v. 
Hamilton  {a) ;  Warner  v.  Moore  (i) ;  and  Logan  v. 
Baines  (e). 


[The  argument  then  proceeded  on  the  question,  whe- 
ther, upon  the  construction  of  the  will  under  which  the 
parties  claimed,  the  inquiries  would  or  not  ultimately 
need  to  be  made.] 


(a)  4  Beav.  33. 

(6)  V.-C.  England,  22  July, 
1841.  Foreclosure  suit.  Motion 
by  the  Plaintiff  for  an  inquiry 
who  was  the  heir-at-law  of  the 
mortgagor,  suggesting  that  it  was 


doubtful  whether  a    Defendant 
before  the  Court  in  that  charac- 
ter was  the  heir.     Refused  with 
costs.     Repr.  MS. 
(c)  10  Sira.  604. 
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Vice-Chakcellob: —  1843. 

The  inquiries  asked  by  this  motion  may  or  may  not 
be  necessary ;  but  that  question  the  Court  cannot  de- 
termine, without,  in  the  first  place,  deciding  upon  the  judgment. 
effect  of  a  will,  the  interpretation  of  which  will  be  a 
matter  of  much  difficulty,  and  is  open  to  very  great  ar- 
gument. I  shall  not  make  any  order  upon  the  motion, 
but  reserve  the  costs  of  it  until  the  hearing. 


COLLINSON  V.  BALLARD. 

vJN  the  hearing  of  a  creditor's  suit,  a  decree  was  pro- 
posed to  be  taken,  which,  after  directing  the  usual  ac- 
counts, proceeded  to  refer  it  to  the  Master,  to  inquire 
whether  it  would  be  for  the  benefit  of  the  estate,  that 
any  proceedings  should  be  taken  for  the  purpose  of  com- 
pleting certain  buildings  which  the  intestate  had  entered 
into  covenants  to  erect  by  a  certain  time ;  and  also  for 
recovering  the  possession  of  some  deeds  or  documents 
relating  to  property  belonging  to  the  estate  of  the  in- 
testate. 


1842. 


2SrdI>ec. 
Inquiries  of  the 
propriety  of  tii0 
prooeedingi 
proposed  to  be 
taken  for  the 
benefidel  ma- 
nagement and 
reidixation  of 
the  estate  of  a 
testator  or  in- 
testate, will 
not  be  directed 
in  a  creditor's 
suit. 


Mr.  Goodevcy  for  the  Plaintiff. 

Mr.  F.  J.  Hatty  for  the  administrator,  said  that  both  of 
the  parties  in  the  cause  were  desirous  that  the  inquiries 
should  be  made  in  the  suit,  and  that  such  a  course  would 
be  beneficial  to  the  estate,  and,  therefore,  to  the  cre- 
ators. 


Argwmemi, 


The  Vice-Chancellor  refused  to  direct  the  pito- 
posed  inquiries,  and  said  that  they  would  be  improper 
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COLLINSON 
V. 

Ballard* 
JudgmetU* 


in  a  creditor's  suit,  the  only  object  of  which  was^  the 
payment  of  the  Plaintiff's  debt.  It  was  only  in  an 
administration  suit,  in  which  the  persons  interested,  as 
the  residuary  legatees,  or  next  of  kin,  were  parties,  that 
the  Court  interfered  with  the  proper  duties  or  discretion 
of  the  executor  or  administrator  in  the  control  of  the 
estate. 


PINKETT  V.  WRIGHT. 


8a,M,aiuf 

IMDee.      T) 
Tnut-ftrnds       x)  ^  a  settiement,  dated  tiie  3rd  of  April,  1828,  Francis 

kkl^^mSLe  •'^^^^  vested  certain  foreign  stocks  in  John  Wright  and 

oj  ^"MfBfTable  Henry  Robinson^  up<m  trusts,  under  which,  the  Plaintiffs, 

utvM  in  A 

Baakiiig  Com-   and  some  of  the  Defendants,  were  beneficially  interested* 

Mm  of  oM  of  "^^  foreign  stocks  were,  in  March,  1830,  converted  into 

^*^2J2UJ^  a  *  ®"°^  ^^  21,000£  Consols.    In  April,  1830,  the  trustees, 

dacbrmtkm  of  Wright  and  Robinson^  at  the  instance  of  Johnson^  sold 
the  tratte 

tlioreofy  (the  rules  of  tbe  company  not  allowinf  shares  to  stand  in  the  name  of  joint- 
owners  or  oestmi  qne  tnists).  Tlie  tmstee  was  also  a  proprietor  of  shares  in  his  own  right 
in  the  same  Coaspany,  and  made  Tarions  sales  and  purcliases  of  shares  therein.  There  was 
notlnng  to  dislingaiui  which  were  tlie  indiTidnal  shares  held  by  the  different  proprietors, 
the  same  being  in  the  nature  of  aqpital,  expressed  by  quantity.  The  trustee  contracted  to 
assign  a  eerfafai  number  of  shares  to  the  Banking  Company  as  a  security  for  adyanoes  which 
they  made  to  him  i  he  afterwards  became  bankrupt. 

Held,  that  the  trustee  must  be  presumed  to  bsTe  transferred  or  pledged  such  shares  as 
belonged  to  himself,  and,  so  far  as  he  had  shares  of  his  own,  not  to  hare  transferred  or 
pledged  the  shares  of  his  cestui  que  trusts. 

That,  therefore,  the  cestui  que  trusts  were  entitled  to  so  many  of  the  shares  standing  in 
the  name  of  the  trustee  at  the  time  of  his  bankruptcy,  as  could  be  presumed  to  be  identical 
with  the  shares  in  which  the  trust-funds  were  invested,  from  the  fact  that  such  a  number  of 
shares  had  always  thencefonfrards  stood  in  the  name  of  the  trustee. 

lliat  having  regard  to  the  deed  of  association,  the  Banking  Company  had  no  lien,  founded 
on  the  general  relation  of  partnership,  on  the  shares  of  a  proprietor,  in  respect  of  a  dd>t 
owing  by  the  proprietor  to  the  Company. 

lliat  the  right  which  the  directors  of  the  Banking  Company  might  have,  under  tiie  deed 
of  association,  of  withholding  their  approval  of  the  transfer  of  sbiu'es,  cannot  be  exercised 
for  the  purpose  of  preriously  obtaining  payment  of  a  debt  due  to  the  Bank,  from  the  pro* 
prietor  whose  shares  are  proposed  to  be  transferred. 

That  the  equitable  title  of  the  cestui  que  trusts  to  the  shares  purdiased  with  the  trustr 
funds  was  perfected,  without  notice  to  the  Banking  Company,  by  the  execution  of  the  deobn 
ration  of  trust  thereof. 

That  the  special  contract  by  the  proprietor  to  assign  his  shares  to  the  Banking  Company, 
as  a  security  for  their  advances,  gav^  the  Bank  a  lien  on  the  shares  then  standing  in  the 
name  of  the  proprietor,  of  which  he  was  the  beneficial  owner ;  and  that  the  same  were  not 
in  his  order  and  disposition  at  the  time  of  the  bankruptcy.    Sembie, 
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cot  5,000i  stock,  part  of  the  said  trust  funds  then 
standing  in  their  names»  and  with  the  proceeds  of  the 
sale»  and  other  monies  voluntarily  added  by  Johnson, 
porehased  160  shares,  of  lOOL  each,  in  the  capital  of  the 
Provincial  Bank  of  Ireland,  which  were  transferred  into 
the  name  of  Wright  alone,  but  as  trustee  upon  the  trusts 
of  the  settlement ;  and  the  certificates  of  the  shares  were 
at  the  same  time  indorsed  with  the  words,  '^  160  Irish 
Provincial  Bank  ISiares.  Certificates.  Name  oiJohn 
Wright,  Esq.,  in  trust  for  F.  Johnson,  June  8th,  1840." 
Hie  certificates  of  the  shares  were  deposited  with,  and  re- 
mained in  the  possession  of  one  of  the  cestui  quo  trusts. 
On  the  9th  of  July,  1830,  Johnson,  Wright,  and  Bobin- 
son,  executed  a  declaration  of  trust,  indorsed  on  the  set- 
tlement, declaring  that  Wright  and  Robinson,  as  to  the 
sum  of  16,000il  Consols,  residue  of  the  21,0001  Consols ; 
and  Wright,  as  to  the  said  160  shares  in  the  Provincial 
Bank  of  Ireland,  were  trustees  upon  the  trusts  of  the 
srttlement  Johnson  died  in  1833,  and  the  Defendant 
Begnolds  was  his  executor. 


ia42. 


SUUmmi, 


At  the  time  that  the  160  shares  were  purchased  upon 
the  trusts  of  the  settlement,  Wright  was  also  the  holder 
of  other  shares  in  the  Provincial  Bank.  Between  that 
time  and  October,  1837,  the  number  of  shares  standing 
from  time  to  time  in  Wrights  name  varied  from  up- 
wards of  700  to  225 ;  and  taking  into  the  calculation 
125  shares  transferred  by  Wnght  to  Mr.  Mtispratt,  in 
August,  1836,  and  re-transferred  by  Muspratt  to  Wright, 
in  August,  1837  (a  transaction  explained  at  the  bar,  as 
having  taken  place  for  a  nominal  consideration,  to  qua- 
lify Mr.  Mu9pratt  for  some  office),  the  number  of  shares 
standing  in  the  name  of  Wright  at  the  latter  period  was 
much  smaller.  It  did  not  appear  that  any  change  took 
jdaoe  in  the  number  of  225  shares  in  the  name  of  Wright, 
firom  October,  1837,  until  the  time  of  his  bankruptcy. 
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Every  original  share  in  the  Provindal  Bank  o£  Ireland  wai 
of  the  nominal  value  of  lOOL ;  and  the  holders  of  shares 
were  the  holders  of  proportionate  ports  of  the  capital  of 
the  Company :  the  particular  shares  which  they  so  held 
were  not,  however^  distinguishable  by  any  mark  or  num- 
ber; and^  therefore,  when  a  proprietor  sold  some  of  his 
shares,  his  proportion  of  the  capital  was  diminished  to 
that  extent ;  but  there  was  notiiing  to  identify  the  indi- 
vidual shares,  which  he  sold,  from  tiiose  which  he  re- 
tained. The  Provincial  Bank  had  allotted  a  number  of 
additional  shares  of  lOL  each,  by  way  of  bonus,  to  the 
ori^md  shares:  no  question  arose  respecting  the  ad- 
ditional shares :  it  being  admitted  that  tiiey  would  follow 
the  ori^nal  shares,  according  to  the  result  of  tiie  claims 
thereupon. 


On  the  Ist  of  January,  1840^  Wright^  being  indebted 
to  the  Provincial  Bank,  agreed  to  assign  100  shares  to 
the  Bank,  by  way  of  security.     The  agreement  to  tiiis 
.  effect  was  contained  in  the  following  letter: — 

"  To  the  Directors  of  the  Provincial  Bank  oi Ireland: 
Gentiemen, — As  security  for  tiie  sum  of  4000/L,  held  by 
me  on  loan  from  the  Bank,  I  hereby  oblige  myself  to 
transfer  unto  the  name  of  any  one  of  your  number, 
whenever  you  shall  desire  it,  one  hundred  shares  of  100/. 
each,  of  the  stock  of  the  Provincial  Bank  of  Ireland^  now 
standing  in  my  name. 

''John  Wright"* 


On  tiie  23rd  of  November,  1840,  Wright  and  his 
partners,  who  carried  on  the  business  of  bankers  in 
London^  stopped  payment;  and  on  tiie  24th  of  No- 
vember, 1840,  the  Plfuntiff's  solicitor  gave  notice  to 
the  Provincial  Bank  of  the  claim  by  the  parties  inter- 
ested under  the  settiement  of  tiie  3rd  of  Aprils  1828, 
to  the  said  160  shares  purchased  and  standing.     On 
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the  17th  of  December,  1840,  a  fiat  in  bankruptcy  issued 
against  Wright, 

The  bill  was  filed  by  the  parties  interested  under  the 
settlement,  against — the  trustees,  the  Provincial  Bank, 
(by  R.  Murray^  their  public  officer),  Bhuntj  Bunyan^ 
and  the  assignees  of  the  bankrupt, — spraying  the  ap- 
pointment of  new  trustees  of  the  settlement,  and  that 
the  said  160  shares,  and  32  additional  shares,  standing 
in  Wrigh£s  name,  might,  subject  to  the  lawful  provisions 
of  the  deed  of  association,  be  transferred  to  such  new 
trustees;  andthat,if  necessary,  the  interests  of  the  other 
Defendants  in  the  shares  standing  in  Wrighfs  name, 
might  be  ascertained  and  declared* 

The  claims  made  to  the  225  shares  (and  to  the  addi- 
tional or  bonus  shares  belonging  to  the  original  shares) 
standing  in  the  name  of  Wright  at  the  time  of  his  bank- 
ruptcy, by  the  several  parties  to  the  suit,  on  the  plead- 
ings, and  at  the  bar,  were  as  follows : — 

The  Phdntiffs  claimed  160  shares,  as  having  been 
purchased  with  the  trust  funds,  and  beneficially  vested 
in  them  by  the  subsequent  dedaralion  of  trust  indorsed 
upon  the  settlement 

The  Provincial  Bank  clumed  a  specific  lien  upon 
100  shares,  imder  the  agreement  expressed  in  the 
letter  of  the  1st  of  January,  1840,  for  securing  to 
the  Bank  the  payment  by  Wright  of  4000/.,  owing  by 
Idm  to  the  Bank ;  and  the  Bank  also  claimed  a  general 
lien  upon  all  the  shares  standing  in  Wriglifs  name,  for 
whatever  might  be  due  from  Wright  to  the  Bank,  on 
the  balance  of  accounts. 


1842. 


8imtem§ni, 


The  Defendant  Blount  claimed  20  shares,  alleging, 
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that,  in  the  year  1825,  Wright  ^  Co.,  being  his  bankers, 
purchased  20  shares  with  money  in  their  hands,  belong- 
ing to  him ;  that  the  instahnents  payable  in  respect  of 
such  20  shares  were  paid  by  Wright^  Co,  as  his  bankers; 
that  he  was  debited  with  the  amount  of  those  install 
ments,  and  regularly  credited  with  the  dividends  upon 
the  shares,  in  his  accounts  with  Wright  jf  Co.;  and 
that  Wright  was,  therefore,  a  trustee  for  him. 


The  Defendant  Sunyan  had  claimed  45  shares ;  but 
disclaimed  by  his  answer. 

The  assignees  of  Wright  submitted  that  aU  the  shares 
standing  in  the  name  of  Wr^httit  the  time  of  the  bank- 
ruptcy were  in  his  order  and  disposition ;  and  formed  part 
of  his  estate  to  be  distributed  under  the  bankruptcy. 


ArffutMni.         The  points  taken  in  the  argument  appear  in  the 
judgment 

Mr.  Sharpe,  and  Mr.  Wood,  for  the  Plaintiffs,  cited 
Ex  parte  Wathins  (a) ;  Ex  parte  Ord  (b) ;  Duncan  v. 
Chamberlayn {c) ;  Jog  v.  CampbeU{d) ;  Ex  parte  Sbr- 
wood  {e) ;   Taylor  v.  Plumer  {f). 


Mr.  Lowndesy  Mr,  Chandkss,  and  Mr.  Smith,  for  De- 
fendants interested  under  the  settlement,  mentioned 
Liebman  v.  ffarcotirt  (g). 

Mr.  Purvis,  and  Mr.  Biddell,  for  the  Defendant  Bfowi^ 
Meux  V.  Bell  (h). 


(a)  2  Mont.  &  Ayr.  348. 

(b)  Id.  724. 

(f)  11  Sim.  123. 

U)  1  Sch.  &  Lef.  328. 


(f )  1  Mont.  &  M'Arth.  169. 
(/)  3  Mau.  &  Sel.  562. 
(^)  2Mer.513. 
(k)  Ante,  Vol.  I.,  p.  73. 
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Mr.  Hurdy  for  JBtmyon. 

Mr.  Teed^  and  Mr.  Coohe^  for  the  asugnees  of  the 
bankrupt. 

Mr.  Uuue%  Mr.  EbmUyy  and  Mr.  NtaUy  for  tbe 
Provinoial  Bank.  Fereday  v.  Wigktwick  (a) ;  CooA  v. 
Biaek{b)\  BignMy.Waierhmue{c)\  Clayton's  case  {d)\ 
Ex  parte  MaMterman  (e);  Chiity  an  CantractSy  p.  249 — 
269;  Fox  y.CfiJUm(f)\  Duncan  y.  Lowndes (jf);  In 
re  CaUecatt{h). 


1842. 


AtfumtiU, 


Vicx-Chancellor  : — 

The  parties  m  this  cause  claim  to  be  entitled  under 
specific  contracts  bindings  or  alleged  to  have  been  bind- 
ingy  upon  Wrighty  at  the  time  of  his  bankruptcy^  to  the 
number  of  280  shares  in  the  Proyincial  Bank  of  Ireland; 
whilst  Wrighty  at  that  time,  hod,  in  fact,  only  225  shares 
standing  in  his  name.  Upon  the  225  shares  so  actually 
held  by  Wrighty  there  are,  moreover,  the  claims  of  the 
Proyindal  Bank  itself,  and  the  asfflgnees  of  Wright ; — ^the 
Bank,  in  respect  of  their  allied  lien,  as  partners,  on  the 
share  of  Wright  in  the  concern,  for  the  amount  which 
may  be  due  from  him  to  the  partnership ; — and  the  as- 
mgnees,  on  the  ground  that  the  whole  225  shares  were 
in  the  order  and  dispomtion  of  Wright  at  the  time  of 
his  bankruptcy.  The  question,  therefore,  between  the 
different  parties  arises,  in  what  order  they  are  to  stand, 
as  between  each  other,  assuming  that  the  claim  of  the 
assignees  can  be  excluded  by  the  other  cltumants. 


(a)  1  R.  &  Myl.  45. 
\b)  Ante,  Vol.  I.,  p.  390. 
(e)  1  Mau.  &  Sel.  255. 
{d)  1  Mer.  572. 


(e)  2  Mont.  &  Ayr.  209. 

(/)  6  Bing.  776. 

ig)  3  Campb.  478. 

(A)  2  M.,  D.  &  De  0. 368. 
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Judgment, 


I  shall  consider,  first,  the  chum  of  the  asiugnees ;  and 
having  excluded  that  claim,  as  I  think  (subject  to  the 
points  to  be  adverted  to)  it  must  be  excluded ; — secondly, 
I  shall  consider  the  claims  of  the  Plaintiffs,  and  the 
Bank,  as  between  each  other,  reserving,  during  the  con- 
sideration of  these  claims,  the  existing  claim  of  Bhunt ; 
the  possible  effect  which  BunyafCs  claim  may  have  had 
upon  the  case ;  and  the  fact  of  the  transfer  of  125  shares 
by  Wrigktj  to  Muspratty  in  August,  1836;  and  the 
transfer  of  125  shares  by  Muspratt^  to  Wrighty  in  Au- 
gust, 1837.  Thirdly,  I  will  consider  the  case  as  affected 
by  the  existing  claim  of  Blounty  the  former  clwn  of 
Bunyauy  and  the  transaction  with  MuspratL 


To  b^in  with  the  claim  of  the  assignees.  It  was  ad- 
mitted, and  I  think  properly  admitted,  by  the  counsel 
for  the  assignees,  that  if  a  trust  under  the  settlement  of 
1828  could  be  established  in  favour  of  the  Plaintiffs 
upon  160  of  the  225  shares  now  remaining,  the  assignees 
could  not  successfully  contend  that  such  160  shares 
claimed  by  the  Plaintiffs  were  in  the  order  and  disposi- 
tion of  the  bankrupt;  and  I  did  not  understand  the  as- 
signees to  have  contended  that  the  residue  of  the  shares 
standing  in  Wright^ s  name,  afler  satisfying  the  160 
diumed  by  the  Plaintiffs,  would  be  considered  as  in  the 
order  and  disposition  of  the  bankrupt,  as  against  the 
Bank,  who  claim  them  under  the  letter  of  the  1st  of 
January,  1840.  If  that  point  is  contended  for,  I  must 
hear  counsel  upon  it  Now,  with  respect  to  the  160 
shares,  I  am  dear  that  the  trust  attached.  But  as  my 
reasons  for  so  concluding  will  appear  by  the  observations 
I  make  upon  the  claims  of  the  Bank  in  competition  with 
the  Plaintiffii,  it  will  be  convenient  to  proceed  at  once 
to  the  consideration  of  that  case ;  for  it  was,  in  fact, 
only  by  the  reference  to  the  argument  urged  by  the 
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•ommael  for  the  Bank,  that  the  assignees  made  a  case  at 
the  bar. 

With  respect  then  to  the  claim  of  the  Bank,— one  ob- 
.aerration  pressed  upon  me  was,  that  Wright  not  being 
the  sole  trustee  of  the  settlement,  and  the  investment 
not  being  authorized  by  the  trusts  of  the  settlement, 
the  shares  could  not  be  considered  and  treated  as  bound 
by  that  settlement      To  that  observation,  however, 
which  applies  equally  to  the  case  of  order,  and  dispod- 
tion^  I  can  give  no  weight     The  reason  for  using  the 
name  of  Wright  alone  will  be  found  in  the  79th  section 
of  the  deed  of  settlement  of  the  Provincial  Bank  of  /re- 
hmdj  which  requires  that  shares  shall  stand  in  the  name 
of  one  proprietor  only,  though  others,  as  joint  owners, 
cestui  que  trusts,  or  incumbrancers,  may  have  an  inter- 
est in  the  shares.     But  that  alone  can  give  no  advantage 
,to  fVrighty  or  to  those  who  claim  under  him.     A  cestui 
que  trust  may  have  a  right  to  complain  of  an  irregularity 
in  the  execution  of  a  trust,  and  may  repudiate  an  in- 
vestment not  authorized  by  the  trust;  but  the  trustee 
who  made  the  investment  with  trust-money,  and  for  the 
purposes  of  the  trust,  cannot  arbitrarily  say  that  he  will 
claim  the  investment  as  his  own,  and  be  a  debtor  per- 
sonally to  his  cestui  que  trust  for  the  breach  of  trust  he 
has  committed.     It  this  case,  it  is  perfectly  dear  that 
160    shares   were    purchased   with    the    trust-money, 
upon  the  trusts  and  for  the  purposes  of  the  settlement, 
and  that  Wright  had  bound  himself  to  hold  those  shares 
upon  the  trusts  of  the  settlement ;  and  some  of  the  ces- 
tui que  trusts  were  parties  to  the  transaction.     These 
are  the  only  material  considerations  by  which  the  ques- 
tion I  am  now  considering  can  be  effected.     It  is  clear, 
as  against   Wright^  that  he  was  a  trustee  of  the  160 
shares,  although  there  was  an  irregularity  in  the  trans- 
action ;  and  a  trust  having  clearly  attached  on  the  pro- 
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perty,  that  property  is  not  to  be  considered  in  the  order 
and  disposition  of  the  bankrupt  trustee. 

The  next  point  I  shall  conmder,  which  also  involves 
the  question  of  order  and  disposition,  offers  more  diffi- 
culty,  or  rather  requires  more  explanation,  than  that 
whidi  I  have  just  adverted  ta  It  appears  that  the 
shares  in  the  capital  of  the  Bank  are  not, — as  is  the  case 
in  some  similar  concerns,  the  capitals  of  which  are  di* 
vided  into  transferable  shares,— distingnished  by  num- 
bers, or  otherwise,  from  each  other,  so  that  a  person  b^ 
nefidally  interested  in  shares  standing  in  the  name  of 
another,  may  be  able  to  say  which  spedfic  shares  are  his 
own*  Hie  original  shares  are  of  a  nominal  value ;  lOCML 
each,  and  each  shareholder  appears  in  the  books  of  the 
Bank  only  as  the  holder  of  a  certain  number  of  shares; 
that  is,  of  so  much  of  the  capital  in  the  concern.  But 
if,  as  to  part,  he  is  a  trustee ;  and,  as  to  part,  the  bene- 
ficial owner,  and  if,  from  time  to  time,  he  buys  and 
seUs  shares,  sometimes  holding  a  larger,  and  sometimes  a 
smaller  number, — ^there  is  nothing  in  the  form  of  the 
transfer,  or  in  the  mode  of  registering  the  shares,  from 
whidi  it  can  be  shewn,  that  he  has  sold  any  one  spedfic 
share,  rather  than  another.  The  case,  in  that  respect, 
resembles  that  of  a  person  who  may  purchase  stock  in 
the  public  funds,  of  which  he  is  partly  a  trustee,  and 
partly  the  beneficial  owner.  The  whole  is  blended  in 
one  mass  in  the  books  of  the  Bank  o!  England;  and 
there  is  nothing  either  in  the  mode  of  entering  the  name 
of  the  holder  in  the  Bank  books,  or  in  the  form  of  the 
transfer,  from  which  it  can  in  any  way  appear,  whether 
stock  which  he  may  sell  is  his  own,  or  that  of  his  cestui 
que  trust  That  fact,  when  the  question  arises,  must 
be  determined  aliunde. 


Having  in  this  case  come  to  the  concludon  that  the 
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160  aharesy  puichased  for  the  trusty  were  in  the  first  in- 
stance subject  to  the  trust,  I  have  no  hesitation  in  pre- 
sumingy  as  against  Wright  and  his  assignees,  that  the 
shares,  which  in  the  interval  between  the  purchase  of  the 
160  shares  and  Wrights  bankruptcy  were  from  time  to 
time  transferred  by  him,  were  shares  which  he  lawfully 
might  transfer.  Where  a  party  does  an  act  which  may 
be  lawful,  a  Court  of  justice  will,  even  in  favour  of  the 
party  doing  it,  intend  that  it  was  so,  until  the  contrary 
is  shewn;  and  &  fortiori  will  the  Court  so  intend  in 
fiivoor  of  a  stranger,  who  would  be  injured  by  a  different 
intendment.  If  20,000il  Consols  were  standing  in  the 
name  of  a  party  who  was  trustee  of  one  moiety  and  be- 
neficial owner  of  the  other  moiety,  and  that  party  were 
to  sell  and  transfer  10,000/.  of  the  stock,  it  cannot,  I 
think,  be  doubted  for  a  moment,  that  a  Court  of  equity 
would,  as  against  the  trifttee  and  his  assignees  in  bank- 
ruptcy, hold  that  the  10,000il  transferred  was  the  pro- 
perty of  the  bankrupt,  and  that  the  remaining  10,000/. 
was  not  the  property  or  in  the  order  and  disposition  of 
the  bankrupt,  but  was  subject  to  the  trust  Similar 
observations  will  apply  to  the  daim  of  the  Provincial 
Bank  in  respect  of  their  lien,  under  the  transaction  of 
the  1st  of  January,  1840,  which,  as  between  the  Bank 
on  one  side,  and  the  bankrupt  or  his  assignees  on  the 
other,  I  think  is  clearly  established ;  and  I  conclude, 
therefore,  that  the  225  shares  standing  in  the  name  of 
the  bankrupt,  at  the  time  of  his  bankruptcy,  were  not, 
nor  were  any  of  them,  in  the  order  and  disposition  of 
the  bankrupt  It  will  be  remembered,  that  for  the 
present  I  am  conrndering  the  case  without  reference  to 
the  daim  of  Blount,  the  case  of  Bunyan,  and  the  trans- 
action with  Muspratt,  which  I  shall  hereafter  notice. 


1842. 


Judgment, 


The  next  point  I  propose  to  conrnder  is,  that  which 
was  rested  upon  the  relation  in  which  it  was  said  that 
VOL.  n.  K  H.  w. 
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Wright  and  the  Bank  stood  towards  each  other  as  part- 
ners. It  was  said^  that  Wright  as  a  proprietor  of  riiares 
in  the  Bank  was  a  partner  with  the  other  proprietors  (^ 
shares, — that  by  the  general  rules  of  law  which  tept- 
late  the  rights  of  partners  inter  se,  persons  dmning  an 
interest  in  Wright* s  shares  could  only  claim  sach  in- 
terest subject  to  all  the  equities  between  Wright  and  his 
partners ;  and  that,  by  such  general  law,  without  any 
special  contract,  the  money  owing  by  Wright  to  the 
Bank  was  a  charge  or  lien  upon  his  interest  in  the  txtpi- 
tal  of  the  concern,  which  would  justify  the  Bank  in  re- 
fusing to  transfer  his  shares  until  the  debt  was  paid. 
This  argument  I  have  had  little  hesitation  in  rcgecthig. 
In  the  case  of  ordinary  partnerships,  a  partner  can  re- 
tire and  withdraw  his  capital  from  Hor  concern,  only 
upon  a  dissolution  of  the  partnership ;  and  it  is  upon 
taking  the  general  partnership  account  between  the  par- 
ties, that  the  right  of  setting  off  the  debt  of  each  partner 
in  account  with  tha  partnership  arises.  The  essential  dis- 
tinction between  a  partnership  like  that  of  the  Prdvin<aal 
Bank  of  Ireland^  and  an  ordinary  trading  partnership, 
consists  in  the  power  and  privilege  which  by  the  pro- 
visions  of  the  deed  of  settlement  are  given  to  a  proprie- 
tor to  retire  and  withdraw  his  cajntal  from  the  concern, 
without  a  dissolution  of  the  partnership,  by  transferring 
his  shares  to  another.  This  power  and  privilege  oonsti- 
tute  very  main  inducements  to  the  investment  of  capital 
in  concerns  like  that  of  the  Provincial  Bank  of  Ireland, 
and  thereby  enable  the  society  or  partnership  to  mm 
a  capital  and  carry  on  transactions,  which  it  wovild  be 
impracticable  to  raise  or  carry  on  upon  the  basis  of  an 
ordinary  mercantile  partnership.  The  conseqileiHM 
which,  as  betwe^i  a  shareholder  and  the  Con^MUiyt 
arise  by  operation  of  law  alone  upon  a  transfer  of  shares, 
cannot  therefore  be  inferred  from  those  which  attach 
upon  the  dissolution  of  an  ordinary  partnerdiip.     There 
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18  an  absence  of  that  analogy  between  the  cases  which 
would  support  such  an  inference.  The  consequences 
arising  upon  a  truisfer  of  shares  must  be  sought  for  in 
the  provisions  of  the  deed  of  settlement^  or  in  some  rule 
of  law  not  rq>ugnant  to  those  provisions.  Now^  after  a 
perusal  of  the  deed  of  settlement  constituting  the  Pro- 
vincial Bank  of  Ireland^  I  have  come  to  liie  conclusion, 
diat  a  right  like  that  claimed  by  the  Bank  in  this  case 
against  the  Plainti£b,  would  be  repugnant  to  the  scope 
and  i»t>vision8  of  the  deed  of  settlement,  and  that  such 
claim  cannot  be  sustained  except  by  special  contract. 
In  the  absence  of  any  special  contract,  giving  the  Bank 
a  lien  upon  the  shares  of  a  proprietor  in  respiect  of 
money  lent  by  the  Bank  to  such  proprietor,  I  am  satis- 
fied the  proprietor  must  be  considered  and  treated  by 
the  Court  as  any  stranger  who  might  borrow  money  of 
the  Bank  in  the  course  of  their  ordinary  dealings  as  a 
Bank  with  a  customer. 


1842. 
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In  order  to  explain  the  grounds  of  the  conclusion  I 
have  stated,  I  shall  notice  shortly  some  of  the  pro- 
visions of  the  deed  of  settlement  of  the  Provincial  Bank, 
whidi  have  led  me  to  that  conclusion.  The  deed  re- 
cites the  statutes  1  &  2  Greo.  4,  c  72,  and  6  Geo. 
4,  c.  73:  it  then  recites  the  6  Geo.  4,  c.  42,  which 
statute  itself  recites  the  formation  of  the  Company,  un- 
der the  two  preceding  acts,  and  empowers  any  member 
of  the  Company  to  sell  and  transfer  his  shares  in  the 
stodE  of  the  concern,  subject  to  such  regulations,  and 
imder  sudi  restrictions,  as  might  be  required  by  the 
constitution  of  the  society*  Thq  deed  then  provides 
tint  the  concern  shall  be  carried  on  under  the  provisions 
of  the  last-recited  act ;  that  tiie  business  of  the  concern 
idiall  be  that  of  bankers:  it  appoints  directors,  and  re- 
golatee  the  mode  in  which  the  concern  shall  be  carried 
on  by  the  directors;  requiring  all  sales  and  transfers  of 
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shares  to  be  registered  at  the  Stamp-office.  The  65th 
section  empowers  the  Court  of  Directors  to  declare 
equal  dividends  on  each  share  in  the  capital ;  and  by  the 
66th  section,  every  dividend  declared  is  made  payable 
at  the  office  of  the  Company,  within  one  month  after  it 
is  declared.  By  the  68th  section,  the  directors  have 
power  to  advance  money  by  way  of  loan  upon  securities 
of  any  description, — a  clause  I  refer  to  only  for  the  pur- 
pose of  shewing,  that  loans  of  money  to  the  customers 
of  the  Bank  were  within  the  scope  of  its  dealings. 
Sect.  79 : — Shares  are  to  stand  in  the  name  of  one  pro- 
prietor only,  although  others  may  be  interested  in  the 
shares  jointly,  or  as  cestui  que  trusts.  Sect.  81: — 
Every  proprietor  is  entitled  to  one  certificate,  or  set  of 
certificates,  that  he  is  a  shareholder;  but  no  duplicate 
certificates  are  to  be  given.  Sect.  87 : — In  the  case  of 
the  bankruptcy  of  a  proprietor,  indebted  to  the  ooncem, 
the  directors  may  appoint  a  person  to  prove  against  his 
estate  for  any  private  debts  owing  from  him  to  the  Bank 
By  sect  119 : — Payment  to  the  regbtered  proprietor  is 
to  be  a  good  discharge  to  the  Company,  as  against  ces- 
tui que  trusts,  incumbrancers,  and  other  persons  inter- 
ested in  the  shares.  By  the  120th  section,  legatees  and 
next  of  kin;  and  by  section  121,  the  husband  of  a  fe- 
male proprietor,  are  not  to  be  proprietors,  as  such ;  but 
the  executors  in  the  former  case,  and  the  husband  in  the 
latter,  may  procure  persons,  to  be  approved  of  by  the 
Company,  to  be  admitted  proprietors.  So,  by  sect  128, 
may  the  assignees  of  a  bankrupt  or  insolvent  proprietor. 
Sect  125: — Any  proprietor  may  procure  some  other 
person  to  become  a  proprietor  in  respect  of  his  shares^ 
or  sell  to  the  directors,  if  they  can  agree  as  to  the  price. 
The  134th  section  provides,  that  all  dividends  and  other 
profits  which  may  be  declared  or  appropriated,  on  any 
share  or  shares  of  any  female,  or  deceased,  or  bankrupt* 
or  insolvent  proprietor,  in  the  interval  between  the  time 
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of  her  marriage,  or  of  the  death,  bankruptcy,  or  petition- 
ing for  the  benefit  of  any  act  for  the  relief  of  insolvent 
debtors,  and  of  some  person  becoming  a  proprietor  of 
sudi  share  or  shares,  shall  not  be  received ;  neither  dur- 
ing sadi  interval,  shall  the  rights  and  privileges  attend- 
ing sach  share  or  shares  be  exercised  by  any  person 
or  persons  whomsoever,  but  the  same  respectively  shall 
renudn  in  suspense ;  and  so  soon  as  any  person  shall  be- 
come a  proprietor  of  such  share,  or  of  any  shares;  the 
husband  of  any  such  female  proprietor,  or  the  executors 
or  administrators  of  any  such  deceased  proprietor,  or  the 
assignees  of  any  such  bankrupt  or  insolvent  proprietor, 
shall,  on  payment  of  all  the  instalments  which  may  have 
been  previously  called  for,  and  may  then  remain  unpaid 
on  such  share  or  shares,  be  entitied  to  receive  the  divi- 
dends and  other  profits  which  may  have  been  so  sus- 
pended. It  is  observable,  therefore,  that  an  absolute 
power  of  alienation  is  pven  to  every  proprietor  of  shares, 
subject  only  to  the  approval,  on  the  part  of  the  Compar 
ny,  of  the  person  to  be  admitted  in  the  stead  of  the  re- 
tiring proprietor.  Provision  is  made  for  the  proof  of 
any  debt  owing  to  the  Bank  by  a  bankrupt  proprietor; 
but  no  provision  for  satisfying  the  demand  of  the  Bank 
out  of  the  share  of  the  proprietor ;  nor,  in  any  one  of  the 
clauses  providing  for  the  admission  of  purchasers  of 
shares  of  assignees  or  executors,  is  any  provision  made, 
except  in  the  134th  section,  whereby  the  Company  is 
empowered  to  apply  dividends  in  payment  of  instalments 
due  upon  shares;  but  for  that  purpose  only.  Trusts  of, 
and  incumbrances  upon  shares  are  recognized,  but  no 
protection  to  the  cestui  que  trusts,  or  incumbrancers, 
against  the  ordinary  dealings  of  the  Bank  with  a  pro- 
prietor, as  one  of  its  customers,  is  expressed.  I  cannot 
read  these  particular  provisions,  in  connexion  with  the 
general  scope  of  the  deed,  and  the  statutes  under  which 
the  C!ompany  was  formed,  without  being  judicially  per- 
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snaded,  that  the  intuition  of  the  partieB  to  the  deed  of 
aetdement  wa8»  to  aammilate  the  pomtion  of  the  proprie- 
torsy  aa  between  themaelTea  and  the  ccHnpany,  to  that 
of  the  propriet(»B  of  Bank  Stock,  or  Eaat  India  Stocky 
who, — as  between  themadyea  and  the  ccnrporationy  whoae 
stock  they  hdid, — may  transfer  that  stock  without  being 
subject,  by  any  general  rule  of  law,  to  have  the  right  of 
transfer  controUed  or  affected,  because  the  proprietor 
may,  in  respect  of  some  private  transaction,  be  indebted 
to  the  corporation.  I  think  thereoent  statutea  1  &2  Vict 
c.  96,  2  &  3  Vict  c  68,  and  3  &  4  Vict  c  111,  are  to 
some  extent  l^isUtiye  declarations  to  that  effect;  for  I 
cannot  suppose  that  the  l^isUture  intended,  by  those 
statutes,  to  alter,  by  an  ex  post  facto  law,  the  existing 
contract  between  the  parties  concerned,  or  do  otherwise 
than  carry  out  its  spirit  and  intention.  I  may  refer,  on 
this  point,  to  the  case  In  re  Caldecoit  (a). 


I  may  observe,  with  reference  to  observaticHis  which 
were  made  at  the  bar, — not  that  I  think  the  point  mate- 
rial,— that  although  the  Provincial  Bank  of  Ireland  is  not 
a  corporation,  the  Court  of  Directors  is  empowered  by 
the  90th  section,  to  apply  for  an  act  of  Parliament,  or 
charter  of  incorporation. 


I  conclude,  for  the  reasons  I  have  stated,  that  the 
Bank  is  not  entitled  to  a  priority  over  the  Plaintifft,  in 
respect  of  any  general  rule  of  law  arimng  out  of  the 
partnership  contract  between  the  Bank  and  WrigkL 
I  conclude,  in  effect,  that  in  respect  of  all  dealings  be- 
tween the  Bank  and  a  proprietor,  for  or  in  respect  of 
his  shares,  the  Bank  must  be  considered  as  a  stranger, 
dealing  in  like  manner,  would  be.  The  Bank  must  establish 
its  rights  to,  or  lien  upon,  the  shares  of  a  proprietor,  by 
special  contract,  as  a  stranger  would  be  compellable  to  do. 
(a)  2  M.,  D.  &  De  G.  36a 
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The  question  then  ia,  whether  the  Bank  has  esta- 
blished a  piiority  over  the  Plaintiffs^  by  the  specific 
contract  between  Wright  and  the  Bank,  of  the  1st  of 
January,  1840? 

That  the  Bank  has  established  an  interest  in  Wrightt 
shares^  as  against  Wright^sA  his  assignees,  admits  of  no 
doubt ;  subject  to  the  question  on  which,  as  I  have  said, 
the  assignees  may,  if  they  desire  it,  be  still  heard.    The 
daim  of  priority  over  the  Plaintiffs,  howeyer,  depends 
upcA  other  considerations.     The  claim  was  rested  upon 
the  suggestion,  that  the  Bank  had  the  legal  interest  in, 
or  omtrol  over,  Wrighfs  share,  both  as  holders  of  the 
cspital  in  the  concern,  and  by  the  power  the  Bank  has 
to  refuse  to  permit  a  transfer  of  the  shares;  and  it  was 
sudy  that  the  equities  between  the  Plaintiffs  and  the 
Bank  were  the  same,  and  that  a  Court  of  equity  would 
allow  the  Bank  to  retain  any  advantages  which  its  posi- 
tion gave  it.     My  answer  to  this  argument  will  be 
found  in  the  observations  I  have  already  made.     From 
October,  1837,  to  the  1st  of  January,  1840,  Wright  was 
a  trustee  for  the  Phdntiffs  of  160,  part  of  225  shares, 
standing  in  his  name.    I  have  already  stated  the  grounds 
upon  which  I  consider  the  shares  comprised  within  the 
trusts  of  the  settlement  of  April,  1828,  to  be  identified 
with  those  comprehended  in  the  225  that  stood  in  Wrights 
name  on  the  1st  of  January,  1840.     When   Wright 
therefore,  on  that  day,  agreed  to  pledge  100  shares  to 
the  Bank  as  a  security  for  his  private  debt,  he  agreed,  to 
the  ext^it  of  35  of  those  shares,  to  pledge  shares  of 
which  he  was  a  trustee  for  the  Plaintiffs.     This  he 
could  not  be  dther  compelled  by  the  Bank,  or  permitted 
by  this  Court,  to  do,  unless  the  Bank  (considered  as  a 
stranger  advancing    money  upon  the   100  shares  it 
chums)  could  establish  a  better  equity  than  that  of  the 
Plaintiffis  to  call  for  a  transfer  of  the  35  shares  in  di»- 
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pute.  For  the  reasons  I  have  ah^eady  stated,  I  cannot 
consider  the  Bank  as  standing  in  a  better  situation 
than  a  stranger  would  stand,  in  respect  of  any  contract 
with  a  proprietor  for  the  transfer  of  his  shares.  Now, 
I  can  discover  no  satisfactory  ground  upon  which,  as 
between  the  Plaintiffs  and  the  Bank,  I  can  deprive  the 
former  of  that  priority  which  time  and  dates  prim&  &de 
give  them.  The  persons  to  whom  the  security  is  given 
by  Wright^  on  behalf  of  the  Company,  are  the  directors 
of  the  Company.  Wright^  who  is  the  author  of  the 
wrong  of  which  the  Plaintiffs  complain,  by  a  letter 
addressed  to  the  directors  of  the  Company,  of  whom  he 
is  one,  engages  that  property,  of  which  he  is  trusteCi 
shall  be  transferred  to  himself  and  his  co-directors; 
and  that,  for  purposes  in  which  he  is  benefidally  inter- 
ested. I  think  that  the  position  of  the  parties  (no  trans- 
fer having  been  made)  is  sufficient  to  leave  the  Plaintiffii 
in  possession  of  the  original  priority  which  time  alone 
would  give  them. 


In  coming  to  the  conclusion  which  I  have  stated,  I 
do  not  rely  upon  the  doctrine  of  constructive  notice 
arising  from  Wnffhfs  position,  either  as  a  partner,  or  a 
director.  The  directors  who  took  the  security  from 
Wright^  are  purchasers  of  trust  property ;  one  of  whom 
knew  that  it  was  trust  property.  Admitting,  for  the 
purposes  of  the  argument,  but  not  farther,  that  the 
Plaintiffs  had  not  perfected  their  equitable  title  by  no- 
tice to  the  Bank  (if  I  can  consider  the  Bank  as  unaf- 
fected by  notice),  I  think,  imder  such  circumstances, 
the  claims  of  the  Plaintiffs  cannot  be  postponed  to  that 
of  the  Bank.  But  I  by  no  means  admit  that  any  such 
notice  to  the  Bank  was  necessary  to  perfect  the  Plain- 
tiffs' equity,  as  against  a  subsequent  equitable  incum- 
brancer. On  the  contrary,  having  come  to  the  conclu- 
sion that  the  Bank  has  not  any  lien  upon   Wrigh£s 
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flharesy  resultiiig  from  their  partnership  relation,  I  think 
the  Plaintiffft^  equitable  title  was  perfected  by  the  decla- 
ration of  trust  executed  by  the  trustees  of  the  settiement 
in  July,  1830,  witiiout  notice  to  the  Bank,  or  any  other 
person.  Thetrustinfavourof  the  Plaintiffs  was  perfect- 
ed ;  and  the  Bank  is  in  the  situation  of  a  person  taking 
a  subsequent  equitable  incumbrance  on  tiie  property. 
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I  was  referred  to  the  cases  of  Duncan  v-  Chawher- 
layne  (a),  and  Meux  v.  BeU  (i).  The  conclusion  to  which 
I  have  come  renders  it  unnecessary  that  I  should  ex- 
press any  opinion  upon  the  former  case.  I  think  it  right 
only  to  say,  that  the  point  decided  in  Duncan  y.  Cham-' 
berlayne  is  not,  in  my  judgment,  in  the  least  degree  in- 
Yolved  in  tiie  point  I  dedded  in  Meux  y.  Bell. 


Supposing  the  case  to  be  free  from  the  effect  of  any 
transaction  with  Blount,  Bunyan,  or  Muspratt,  the 
Plaintiffs  are  entitied  to  tiie  priority  which  they  daim, 
to  the  extent  of  the  160  shares ;  and  I  shall  make  a  de- 
claration to  that  effect,  that  the  parties,  if  they  think  fit, 
may  appeal  fr^m  my  judgment,  before  prosecuting  the 
inquiries  which  I  shall  direct.  The  claim  of  Blount 
raises  a  case  between  co-defendants,  which  must  be 
made  tiie  subject  of  inquiry;  and,  until  the  result  of 
that  inquiry  is  known,  I  cannot  venture  to  express  any 
opinion  whetiier  the  case  of  Blount  may  or  may  not 
come  within  the  authority  of  those  cases,  where  one 
party  places  property, — shares  of  this  kind,  for  example, 
— into  the  name  or  in  the  apparent  ownership  of  another, 
without  creating  any  trust  upon  it.  What  the  effect  of 
tiie  circumstances  may  be,  on  the  question  of  order  and 
disposition,  I  do  not  now  inquire. 

Bunyan  dischdms  in  this  suit ;  but  if  he  had  an  inter- 
(a)  11  Sim.  123.  (b)  Ante,  Vol.  l,p.73. 
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est  in  the  45  shares  which  he  claimed^  or  if  Mmprait 
had  any  beneficial  interest,  their  former  interests,  though 
not  at  present  existing,  may  possibly  affect  the  identity 
of  the  shares.  If  Wright  had  at  any  lime  transferred 
the  whole  of  his  interest  in  the  shares  to  other  persons, 
and  afterwards  taken  back  other  shares,  or  rather  shares 
which  it  would  be  impossible  to  say  were  the  same,  I 
could  not,  on  the  reasoning  on  which  I  have  proceeded 
in  this  case,  have  come  to  the  conclusion,  that  the  160 
shares^  which  the  decree  (subject  to  any  different  re- 
sult to  which  the  enquiries  may  lead)  will  give  to  the 
Plaintiffs,  were  in  fact  the  same  shares  on  which  their 
right  attaches. 


It  was  said  at  the  bar,  that  125  shares  were  trans- 
ferred to  Muspratty  for  a  nominal  consideration,  not 
conferring  upon  him  any  beneficial  interest  in  them :  if 
it  were  merely  a  loan  of  this  nature,  and  aft;erwards  re- 
transferred  in  pursuance  of  such  an  arrangement,  it 
would  not  affect  the  case  in  point  of  identity.  If,  on 
the  contrary,  there  was  an  actual  sale  of  125  shares  to 
Muspratty  it  may  interpose  a  great  difficulty  in  the 
way  of  the  Plaintiffs'  claim  to  160  shares^  for  the  sale 
would  not  have  left  a  sufficient  number  to  answer  that 
daiuL 


The  case  was  afterwards  spoken  to  on  minutes. 


Decree.  This  Court  doth  declare  that  160  original  shares  of  100/.,  and  32 

additional  shares  of  10/.  each,  in  the  Provincial  Bankof /re/(ifi(f,  part 
of  the  shares  in  such  Bank  in  the  pleadings  in  this  cause  mentioned 
to  be  standing  in  the  name  of  the  Defendant,/.  Wright,  in  the  books 
of  the  said  Banking  Company  at  the  time  of  his  bankruptcy,  were 
and  are  held  by  him  upon  the  trusts  of  the  settlement  or  deed  in  the 
pleadings  mentioned,  bearing  date,  &c.  But  the  above  declaration 
is  to  be  without  prejudice  to  the  claim  of  the  Defendant,  W,  Bhunt, 
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to  30  origioal  sharei  of  100/.  each,  further  part  of  the  original  shares 
of  lOOL  each,  and  4  additional  shares  of  10/.  each,  further  part  of 
the  said  additional  shares  of  10/.  each,  standing  in  the  name  of  the 
aaid  /.  Wriffki^  in  the  books  of  the  said  Banking  Company,  at  the 
time  of  his  bankruptcy,  and  without  prejudice  to  the  claim,  if  any, 
which  the  said  Fhmncial  Bank  o£  Ireland,  and  the  assignees  of  the 
said  J,  Wright,  may  have  in  the  shares  standing  in  the  name  of  the 
said  /•  Wright,  at  the  time  of  his  bankruptcy,  by  reason  of  any  inter- 
est the  Defendant,  JR,  J,  Bunyan,  formerly  had  in  45  of  the  original 
shares  of  100/.  each,  being  the  residue  of  the  said  original  shares 
standing  in  the  name  of  the  said  /.  Wright,  in  the  books  of  the  said 
Banking  Company,  at  the  time  of  his  bankruptcy,  or  by  reason  of  the 
125  original  shares  of  100/.  each,  alleged  to  have  been  transferred  by 
the  said  /.  Wright  to  /.  P,  Muspratl,  on  or  about  the  8th  of  August, 
1836.  And  for  the  purpose  of  enabling  the  Court  to  decide  upon  such 
claims,  it  b  ordered,  that  it  be  referred  to  the  Master,  &c.  [Inquiry 
of  the  number  of  shares  in  Wright* a  name  at  his  bankruptcy,  and  the 
dividends  due  thereon].  And  it  is  ordered,  &c.,  do  inquire,  &c.,  whe- 
ther any  and  what  shares  in  the  said  Provincial  Bank  of  Ireland^ 
standing  in  the  name  of  the  said  /.  Wright,  at  the  time  of  his  bank- 
ruptcy, in  the  books  of  the  said  Banking  Company,  were  ever  and 
when  purchased  or  paid  for  by  him,  with  monies  in  his  hands  as  the 
agent  or  trustee  for  or  by  the  direction  of  the  said  Defendant,  W, 
Blount,  or  as  the  agent  or  trustee  for  or  by  the  direction  of  the  said 
Defendant,  R.  J,  Bunyan,  or  whether  any  and  what  of  such  shares 
were  ever  and  when  transferred  or  assigned  by,  or  by  the  direction  of 
the  said  Defendant,  R,J.  Bunyan,  to  the  said  /.  Wright,  for  any  and 
what  consideration,  and  upon  or  for  any  and  what  trust  or  purpose ; 
and  whether  the  said  J.  Wright  had  any  and  what  power  or  autho- 
rity to  sell  and  dispose  of  such  last-mentioned  shares  or  any  of  them. 
And,  &c.,  do  inquire,  &c.,  whether  the  number  of  the  original  shares 
of  100/.  each,  in  the  said  Provincial  Bank  of  Ireland,  standing  in  the 
name  of  the  said  /.  Wright,  in  the  books  of  the  said  Banking  Com- 
pany, were  at  any  time  between  the  9th  of  July,  1830,  and  the 
bankruptcy  of  the  said  J.  Wright,  and  independenUy  of  the  transfer 
to  the  said  /.  P.  Muspratt,  hereinafter  referred  to,  reduced  to  below 
the  number  of  225,  and  if  so,  then  it  is  ordered,  &c.,  do  inquire,  &c., 
when  and  for  what  length  of  time,  and  under  what  circumstances, 
and  by  what  means  and  to  what  extent  the  said  original  shares, 
standing  in  the  name  of  the  said  /.  Wright,  were  so  reduced  below 
the  number  of  225.  And,  &c.,  do  inquire,  &c.,  whether  the  125 
original  shares  of  100/.  each,  in  the  said  Provincial  Bank  oi Ireland, 
a[q>earing  from  the  first  schedule  to  the  answer  of  the  Defendant, 
R,  Murray,  to  have  been  transferred  by  the  said  /.  Wright  to  J.  P. 
Muepratt,  on  or  about  the  8th  of  August,  1836,  were  so  transferred ; 
and,  if  ftc,  the  same  were  so  transferred,  then  it  is  ordered,  &c.,  do 
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inquire  what  was  the  consideration  for  suchtranifer^  and  under  what 
circumstances  and  for  what  purpose  such  transfer  was  made,  and  whe- 
ther the  said  /.  P.  Muspratt  ever  and  when  re-transferred  the  said  125 
Wrioht.       original  shares  of  1 00/.  each,  or  any  and  how  many  of  them  to  the  said 
—  /.  IFright,  and  for  what  consideration  and  under  what  circumstances. 

Decree.  ^^^^  ^^.^^  [Inquiry  as  to  dividends  declared  between  such  transfer 
and  re-transfer,  and  to  whom  paid,  and  if  to  Muspratt^  then  whether 
paid  over  by  Muspratt  to  Wright,  Inquiry  of  dividends  declared  on 
shares  standing  in  Wright* s  name  before  his  bankruptcy,  and  to 
whom  paid,  and  if  to  Wright,  whether  before  his  bankruptcy  he  paid 
or  accounted  for  any  and  which  dividends  on  the  160  original  and  32 
additional  shares  to  the  cestui  que  trusts  of  the  settlement;  and 
whether  for  any  and  what  dividends  on  the  20  original  and  4  addi- 
tional shares  to  Blount^  and  whether  for  any  and  what  dividends  in 
the  45  original  and  9  additional  shares  to  R.  J,  Bunjfan],  Appoint- 
ment of  new  trustees  of  the  settlement.  Further  directions  and  costs 
reserved.    Liberty  to  apply.  Reg.  Lib.  B.  1842,  fo.  256. 


CAMPBELL  V.  THOMPSON. 
2l9t  Nm      jy 
The  mortgagee   xSlSHOP    and  Kellie  were  ship-ownere    and    ship- 
bill  of  sale,  who  agents  in  partnership.     Bishop  was  the  re^tered  owner 
proi^^i^    of  fi  of  the  ship,  Thomas  Laurie,  of  London,  and  being 

dorsement         indebted  to  the  Plaintiff,  in  a  balance  of  account^  Bishop 
thereof  on  the  ...  .  i 

certificate  of  executed  to  the  Plaintiff  a  bill  of  sale  of  the  ship,  dated 

JS^^ys'tf.  ^^  24th  of  November,  1840,  purporting  to  be  made 

S?t^\w^  in  consideration  of  2000£  paid  by  the  Plaintiff.     The 

port,  as  re-  bill  of  Sale  and  the  policy  of  insurance  on  the  ship. 

Registry  Act,—  which  was  then  at  sea,  were  delivered  to  the  Plaintiff, 

owiie?llvmg  accompanied  by  a  letter  in  the  following  terms : — **  We 

bcOT  **Tbank  *  ^^"^^7  deposit  in  your  hands  a  bill  of  sale  and  policy  of 

mpt,— has  no  insurance  for  the  ship  Thomas  Laurie,  as  collateral  se- 

^mWs  legal  cjurity  for  my  debt  to  you,  and  hereby  engage  to  indorse 

s^ha't^  saJe  ^^  policy  to  you  at  any  time  you  may  call  on  us  to  do 

of  the  ship  by  so.    For  self  and  partner.  G.  Bishop'^    No  further  step 

the  assignees ; 

the  title  to  the 

ship,  after  the  bankruptcy,  depending  upon  the  application  of  the  rule  of  law  with  regard  to 

oniBr  and  disposition. 
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WAS  taken  to  give  effect  to  the  securitj^  until  it  was 
announced  in  the  shipping  lists,  in  November,  1841, 
that  the  ship,  Thomas  Laurie^  had  arrived  in  the  English 
Channel  On  the  8th  of  November,  1841,  the  bill  of 
sale  was  produced  at  the  Custom-house  in  Londariy  and 
an  entry  thereof  made  in  the  book  of  registry  of  that 
port,  as  required  by  the  Registry  Act  («)•  The  arrival 
of  the  ship  was  reported  at  the  Custom-house  on  the 
10th  of  November,  1841 ;  the  cargo  was  discharged  in 
the  St.  Katherine  Docks,  and  Bishop  acted,  in  all  re- 
pects,  as  the  owner;  and  as  such  owner,  he  received  the 
certificate  of  registry  from  the  master  of  the  ship,  and 
retained  it  in  his  possession. 


On  the  15  th  of  January,  1842,  a  fiat  in  bankruptcy 
issued  against  Bishop^  under  which  he  was  declared 
bankrupt,  and  the  Defendants  were  appointed  his  as- 
ngnees. 

After  the  bankruptcy  of  Bishop^  a  ship-keeper  was 
put  on  board  the  Thomas  Laurie^  to  take  possession  on 
behalf  of  the  Plaintiff;  and  the  Plaintiff  also  demanded 
the  certificate  of  registry  from  Bishop ,  in  order  to  pro- 
cure the  indorsement  upon  it  of  the  particulars  of  the 
bill  of  sale,  according  to  the  act  (i).  Bishop  said  that 
the  certificate  had  been  given  up  to  the  ofi^cial  assignee. 
The  official  assignee  was  applied  to,  and  refused  to  de- 
liver it  to  the  Plaintiff.  The  ship-keeper  was  afterwards 
withdrawn.  The  assignees  caused  the  fl  of  the  ship 
to  be  put  up  for  sale. 

The  bill  was  filed,  and  a  motion  made,  for  an  injunc- 
tion to  restrain  the  assignees  from  selling  or  transferring 
the  ship,  or  from  procuring  or  permitting  the  indorse- 


(a)  Stat.  3  &  4  Wm.  4,  c.  55,  8.  34.         {h)  Id.  %.  36. 
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ment  on  the  certificate  of  registry  of  any  such  sale  or 
transfer;  or  from  parting  with  the  certificate  to  any 
person  except  the  Plaintiff,  or  from  hindering  the  Plaintiff 
from  procuring  the  said  bill  of  sale  to  be  indorsed  thereon. 


Mr.  Sharpcy  and  Mr.  CampbeUy  for  the  motion. 

This  application  is  distinguishable  from  the  case  of  an 
attempt  to  give  effect  to  an  interest,  the  creation  of 
which  is  against  the  policy  of  the  Registry  Acts,  and 
therefore  prohibited.  It  is  only  sought,  by  this  motion, 
to  protect  the  right,  whatever  it  may  be,  which  the 
Plaintiff  now  has.  The  transfer  to  the  Plmntiff  has 
not  been  indorsed  on  the  certificate  of  registry ;  neither 
has  a  transfer  to  any  other  person  been  indorsed  thereon. 
It  is  admitted,  that  the  officers  at  the  Custom-house  do 
not  make  any  entry  in  the  registry,  or  on  the  certificate, 
of  the  bankruptcy  and  appointment  of  assignees ;  and 
the  equitable  title  of  the  Plaintiff  is,  therefore,  not  pre- 
judiced by  the  interposition  of  any  legal  title.  The  mere 
bankruptcy  does  not  affect  the  case.  The  indorsement 
of  the  certificate  to  the  Plaintiff  may  be  effectually  made 
by  the  bankrupt,  after  his  bankruptey.  Dixon  v. 
Ewart{a).  The  Plaintiff,  by  the  bill  of  sale,  acquired 
a  right  against  all  persons  whatsoever  (^),  from  the  date 
of  the  bill  of  sale,  and  entry  in  the  book  of  regbtry, 
until  thirty  days  after  the  return  of  the  ship  to  port  (c) ; 
and  after  the  thirty  days,  the  Plaintiff  has  still  a  right 
against  all  persons  whose  interests  are  not  indorsed  on 
the  certificate  of  registry,  and  have  not,  therefore,  dis- 
placed his  own(rf).  Abbott  on  Sliippingy  p.  66(tf); 
Thompson  v.  Smith  (/) ;   Ex  parte  Stewart  {g).     The 


(a)  3  Mer.  322. 
(h)  Stat.  3  &  4  Will.  4,  c.  55, 
8.35. 

(c)  Id.  B.  36. 


{d)  Id.  8.  35. 

(f)  Ed.  by  Serj.  Shee,  1840. 

(/)  1  Madd.  395. 

is)    I  GI.  &  Jam.  344. 
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Plaintiff,  therefore,  has  now  a  title  which  cannot  be  dis- 
placed, unless  the  assignees,  by  selling  the  share  of  the 
ship  which  remains  registered  in  the  bankrupt's  name, 
and  bj  causing  an  indorsement  of  the  sale  to  be  made 
on  the  certificate,  should  enable  a  purchaser  from  them 
to  acquire  a  legal  advantage.  The  Court  will  protect 
the  Plaintiff,  a  purchaser  for  valuable  consideration,  from 
being  prejudiced  bj  such  a  proceeding.  It  is  specially 
provided  in  the  Registry  Act,  that  notwithstanding  a 
ship  shall  be  in  the  order  and  disposition  of  a  bank- 
rupt, a  mortgagee  shall  not  thereby  be  defeated  (a). 
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Vice-Chancellor: — 

•  The  tide  of  the  Plaintiff  depends  on  the  fact  of  whe- 
ther the  share  of  the  ship,  the  subject  of  the  bill  of  sale, 
was  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy, — and  on  the  legal  consequence 
of  liiat  fiict.  I  am  not  apprised  of  any  circumstances 
upon  which,  if  the  rule  with  regard  to  order  and  disposi- 
tion is  applicable  at  law,  the  same  rule  must  not  equally 
be  applicable  in  equity.  I  do  not  see,  in  this  case,  any 
equity  to  control  the  legal  right  If  the  assignees  have, 
at  law,  the  right  to  sell  the  ship,  I  cannot  restrain  them. 
If  they  have  not  such  right,  their  attempt  to  exercise 
it  must  be  unavailing. 

Motion  refused. 


Judgment, 


Mr.  Russell^  and  Mr.  Stevens,  for  the  Defendants,  were 
not  heard. 

(a)Stet  3  &  4  Will.  4,  c.  55,  ts.  42,  43. 
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16M  and  ilth  CALDECOTT  V.  BKOWN. 

A  tenant  for      Jj«  BROGDEN  dc Vised  and  bequeathed  his  real  and 

life  cannot  lay  «  •^••^^v* 

oat  moniea  in    personal  estate  upon  trust  to  permit  his  wife  Sarah  to 

^'"^^SiS'Si"  receive  and  take  the  clear  rents,  issues,  and  profits  of  all 

the  eatate,  and  and  siufi^ular  his  said  real  and  personal  estate  for  her  life, 
charge  tb/aa  on 

the  inheritance;  for  her  own  sole  use  and  benefit;  and  after  the  decease 
theCoartwm'  of  his  wife,  the  testator  directed  the  sidd  real  and  per- 
^ Ijr^iult      ^^^  estate  to  be  sold,  and  the  proceeds  of  such  sale  to 

■ami  were  ez-    be  divided  amonfi^st  his  children, 
pended  by  the  ^ 

tenant  for  lifo, 

'^2!?^^^,       The  testator  died  in  1799.     Sarah,  the  widow,  who 

^^ci^the  ^as  one  of  the  devisees,  and  an  executrix,  proved  the 

will,  and  entered  into  possession  of  her  life  estate.     The 

the  administration  of  the  estate  of  the  testator,  by  the 
parties  entitled  in  remainder,  against  the  representatives 
of  the  widow,  his  executrix. 

The  representatives  of  the  widow,  by  their  answer, 
alleged,  that  the  personal  estate  had  been  exhausted  hj 
the  charges  upon  it,  and  that  the  widow  had  expended 
out  of  her  own  monies,  during  the  continuance  of  her 
life  estate,  the  sum  of  2000A,  and  upwards,  in  substan- 
tial and  lasting  improvements  of  the  said  hereditaments 
and  premises  and  the  inheritance  thereof^  and  they 
claimed  to  be  allowed  the  same  in  taking  the  account  of 
the  estate  of  the  testator,  as  monies  expended  bj  the 
tenant  for  life  and  executrix.  The  Defendants,  by 
evidence  in  the  cause,  proved  that  2000^1  and  upwards 
had  been  expended  by  the  executrix  in  building  on  the 
property.     At  the  hearing  of  the  cause — 

Mr.  Blunt,  for  the  Defendants,  asked  for  a  reference 
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to  inquire  whether  any  and  what  sums  had  been  laid 
out  bj  the  tenant  for  life  in  permanent  improvements 
of  the  premises,  beneficial  to  the  inheritance,  or  such 
other  inquiry  to  that  effect,  as  would  bring  before  the 
Court  the  advantage  which  the  Plaintiffs,  the  parties 
entitled  in  renudnder,  derived  from  the  expenditure 
made  by  the  tenant  for  life.  Hibbertv.  Cooke  (a);  Graves 
V.  (Traves{b), 

Mr.  FoUetty  for  the  Plaintiffs,  opposed  the  application 
for  the  reference. 
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V. 
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Vice-Chancellor  : — 

I  am  of  opinion  that  I  ought  not  to  make  the  order 
for  the  reference  which  the  Defendants  seek  in  this  case. 
I  was  referred  to  the  case  of  Hibbert  v.  Cooke  as  an  au- 
thority for  the  inquiry ;  but  in  that  case  Sir  John  Leach 
refused  to  direct  an  inquiry  of  the  expenses  incurred  by 
the  tenant  for  life  in  repairs  to  the  mansion-house, 
winch  had  been  rendered  necessary  owing  to  the  dry 
rot,  although  the  inquiry  was  not  opposed.  If  the  man- 
ttonrhouse  was  affected  by  the  dry  rot,  it  would  cer- 
tainly be  a  substantial  improvement  to  remove  it ;  but 
the  Court  in  Hibbert  v.  Cooke  s^d,  that  it  was  an  ex- 
pense to  which  a  tenant  for  life,  choosing  to  occupy  the 
property,  must  submit.  I  do  not  know  how  to  consider 
that  case  otherwise  than  as  overruling  Graves  v.  Graves. 

I  do  not  mean  to  lay  it  down  as  an  imperative  rule, 
that  no  case  could  arise  in  which  the  Court  would  sanc- 
tion the  expenditure  of  monies  by  a  tenant  for  life  for 
the  benefit  of  the  inheritance,  by  making  such  expen- 


JudgmenL 


(a)  1  Sim.  &  St.  552. 
(6)  M.  R.,  March,  1822,  citetl  1  Sim.  &  St  553. 


VOL,U. 


H.  W. 
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diture  a  charge  upon  the  inheritance.  The  case  may 
be  suggested,  of  a  devise  of  lands  in  strict  settlement^ 
and  a  direction  to  lay  out  personal  estate  to  the  same 
uses :  it  might  be  more  beneficial  to  the  remainder-men 
that  a  part  of  the  trust  fund  should  be  applied  to  pie- 
vent  buildings  on  the  settled  estate  fix)m  going  to  de- 
struction, than  that  the  whole  should  be  laid  out  in  the 
purchase  of  other  lands.  Other  like  cases  might  per- 
haps be  supposed. 


In  Bostock  V.  Blaheney  {a),  Mr.  Justice  Bidler,  sitting 
for  the  Lord  Chancellory  directed,  at  the  hearing  of  the 
cause,  an  inquiry  what  substantial  and  lasting  improve- 
ments had  been  made  by  the  tenant  for  life  of  the 
estate ;  but  the  decree  was  reheard  by  the  Lord  Chan- 
cellor, and  reversed  on  this  point ;  and  in  the  case  of 
Nairn  v.  Marjoribanks  (&),  the  Court  was  asked  to  direct 
a  reference  whether  it  would  be  for  the  benefit  of  the 
parties  interested  in  the  property,  that  a  new  roof  to  the 
mansion-house  should  be  constructed  at  the  expense  of 
the  testator's  estate ;  but  Lord  Eldon  refused  to  make 
any  order  upon  the  petition,  observing,  that  he  would 
not  confirm  the  report,  even  if  the  Master  should  find 
that  it  would  be  beneficial  to  all  the  parties. 

I  do  not  think  that  the  alleged  fact  of  the  insufliciency 
of  the  personal  estate  of  the  testator  in  this  case  afiects 
the  question. 


(a)  2  Bro.  C.  C.  656. 


(6)  3  Ru83.  582. 
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SHUTTLEWOKTH  v.  SHUTTLEWORTH. 

MUth  January. 
B.  RamWy  moved,  that  the  testamentary  guardian  Testamentary 

of  an  infant  Defendant,  who  was  the  heir  of  the  last  f^^^  tniitee^ 

survivor  of  several  trustees,  and  liad  no  beneficial  inte-  ^J? '^nJ*^^ 

rest  in  the  subject  of  the  suit,  might  be  api)ointed  his  the  jurisdiction, 

guardian,  ad  litem,  without  the  appearance  of  the  infant  guardian  ad 

in  Court,  and  witliout  a  commission.     The  infant  was  g^;  JJl^* 

residini;  in  Scotland.     Smith  v.  Palmer  (a),  pewrance  of  the 

°  ^  '  infant  in  Court, 

or  acommis- 
sion. 


The  Vice-Chancellob,  upon  affidavits  of  the  facts 
above  stated,  made  the  order. 

(a)  3  Beav.  10. 


The. 


COLMAN  V.  NORTHCOTE.  31^  Januofy, 

2nd  March. 
clerk  of  records  and  writs  refused  to  file  the  joint  The  answer  of 
answer  of  Aurpistus   Northcote,   and  Emma  his  wife,  man,  who  is  an 
the  wife  being  an   infant,  and  yet  having  no  guar-  jJ^^kcrSthcr 
dian(a).  ?«P*?^f^r 

^  ^  jointiy  with  her 

husband,  nntil 

(a)  I  hereby  certify,  that  I     sion  assigning  a  guardian  for  the  gm^i^n  as- 
refused   to    file  the    answer    of     said    Defendant,   Emma  North-  signed, 
the    above-named     Defendants,     cote,  was  produced  to  mc, 
because   the   Defendant,   Emma         Dated  tliis  IGth  day  of  Febru- 
Norihcote,  is,   by  the  said  an-     ary,  1843. 
swer,  stated  to  be  an  infant,  and  Fred.  BcdwelL 

no  order  or  return  to  a  commis- 

L   2 
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Mr.  Randell  moved  that  the  answer  might  be  taken 
without  a  guardian. 


jMdgmaU.  The  VICE-CHANCELLOR  said  that  the  practice  had 
been,  to  require  the  appointment  of  a  guardian  to  an 
infant  Defendant,  notwithstanding  she  was  a  married 
woman  (a) :  the  Mce- Chancellor  ofEnglandhsA  followed 
that  practice  in  cases  before  him. 

Motion  refused. 


(a)  The  following  cases  were 
produced : — 

1706.  11th  June.  Sir  John 
Trevor,  M.  R. — Com.  Jersey  v. 
Filliers.  Lord  VWiert  was  as- 
signed the  guardian  of  his  wife, 
Lady  VillierM,  an  infant.  Reg. 
Lib.  A.  1705,  fo.  421. 

Kemetft  v.  Kemeyt^  1752. 
19th  March,  M.  R.— Upon  the 
petition  of  the  defendant  Jokm 
LewtM  and  Mary  his  wife,  the 
defendant  John  Lewis  was  as- 
signed the  guardian  of  the  de- 
fendant, Mary,  the  infant,  his 
wife,  by  whom  she  might  answer 
and  defend  the  suit.  Reg.  Lib. 
A.  1751,  fo.  306. 

TyreU  v.  Schomherg,  1764. 
3rd  March.  Upon  the  petition 
of  the  defendant.  A,  Schomberg, 
and  Mary  his  wife,  this  day  &c., 
for  the  reasons  therein  contained. 


and  the  plaintiff's  clerk  in  court 
having  signed  his  consent  to  the 
prayer  thereof, — it  is  ordered  that 
the  petitioners  be  at  liberty  to 
take  their  answer  put  in  by  them 
to  the  plaintiff's  bill  off  the  file, 
and  amend  and  retake  the  same 
by  virtue  of  a  commission  to  be 
issued  &c.  Reg.  Lib.  B.  1763, 
fo.  155.  The  defendant,  A 
Sehomherg,  was  assigned  the 
guardian  of  the  defendant  Mary 
Susanna  Arabella,  his  wife,  by 
whom  she  might  answer  plain- 
tiff's bill,  and  defend  this  soit;  and 
it  was  ordered  that  a  commission 
do  issue  to  take  the  answer  of  the 
defendant  A.  Schomberg,  and  also 
the  answer  of  the  defendant  Mary 
Suttttma  Arabella  his  wife,  by  the 
said  A.  Schomherg  her  gnardian, 
&c.     Reg.  Ub.  B.  1763,  fo.  155. 
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ROBINSON  V.  STANFORD.  27^;^  Fd>., 

Tlst  March. 
HE  twenty-eight  days  preecribed  in  the  act  1  WilL   a  defendant  in 

4,  c.  36,  rule  2,  having  expired,  and  the  Defendant  ^^^JZg 

being  brought  to  the  bar,  Z^CZth, 

bar  and  re- 

Mr.  Chandkss,  for  the  Plaintiff,  moved  that  the  biU  ^^^t^t 
might  be  taken  pro  confesso.  **?  ^y  *»beas 

^  *  corposi  twenty- 

eight  days  after 

Mr.  JiPOiristiey  for  the  prisoner,  eidd  that  his  plea  mVnded,  n^' 
and  answer  to  the  bill  were  drawn  and  signed  by  coun-  2bc  WUprooon- 
seL  and  were  in  the  act  of  being  filed.  fc»«>»  'wder  the 

^  ^  Stat.  lWiU.4, 

c.  36,  8. 15, 

Mr.  Chandless  argued,  that  the  Plaintiff  was  peremp-  ^i^  j^j^  ™*7 
torily  entitled  to  the  order  for  taking  the  bill  pro  con-  *^^.  "^  ^ 

^  ^  .         motion  IS  made; 

fesBO,  the  answer  not  being  on  the  file  when  the  motion  and,  ttmbU, 

t  T  >-»  •»/\         Ai»i«  *t  ^^*®  latest 

was  made.    James  v.  Cressvnche\a).     And  m  this  stage  time  on  that 

of  the  cause,  the  Defendant  being  in  contempt,  even  if  *^y* 

he  might  answer,  would  be  prevented  by  Lord  Claren-  don's  General 

dan's  Order  (J),  from  filing  a  plea  or  demurrer,  without  StCTaooSltanpt 

the  previous  leave  of  the  Court    Sanders  v.  Mumey  (c).  ^^^l  pn^eoited 

ment  with  pro- 
clamations re- 

Before  the  rising  of  the  Court,  and  before  judgment  or  demimer 
had  been  given  upon  the  motion,  the  Defendant  pro-  ^^^^f upon 
dnoed  the  certificate  of  the  filing  of  the  plea  and  answer,  motion  in 

Court,  does 
not  apply  to  the 
process  at  pre- 
sent substituted 
for  attachment 
with  proclama- 

Thb  Vice-chancellor  held,  that  the  plea  and  answer  tions.  Sembu, 
of  the  Defendant  having  been  filed  on  the  day  that  the      judgmeni. 
motion  to  take  the  bill  pro  confesso  was  made,  the  Court 

(a)  7  Sim.  143.  Id.  165). 

(6)  Beunet'sOrd.  178,  (1 66 1,         (c)  1  Sim.  &  SU  225. 
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would  not  order  the  bill  to  be  taken  pro  confeaso.  The 
statute  1  Will  4,  c.  36,  s.  15,  r.  2,  referred  the  Coiut, 
in  terms,  to  the  old  practice : — "  The  Court  shall  order 
the  bill  to  be  taken  pro  confesso  against  such  defend- 
ant in  the  same  manner  as  is  now  usual  in  the  like  cases 
upon  the  return  of  a  writ  of  alias  pluries  habeas  corpus.'^ 
The  books  of  practice  (a),  and  all  the  authorities  on  the 
point,  shewed  that  the  Court  allowed  the  most  extreme  in- 
dulgence to  defendants  in  such  cases  {b) ;  and  the  form  of 
the  order  for  taking  the  bill  pro  confesso  was  also  con- 
clusive to  shew,  that  the  Defendant  was  allowed,  even 
at  the  latest  moment,  to  file  his  answer  (c).  The  other 
point,  whether  a  plea  might  be  filed  by  a  defendant  in 
contempt,  in  this  stage  of  Uie  proceedings,  depended 
upon  the  question  whether  the  Court  was  to  make  a  new 
practice,  and  adopt  the  spirit  of  Lord  Clarendan^s  order, 
in  a  case  not  within  its  terms, — ^the  process  by  attach- 
ment with  proclamations  being  now  abolished  {d).  The 
Plaintiff  might,  if  he  were  so  advised,  move  to  take  the 


(a)  See  1  Dan.  Ch.  Pr.  693; 
Pract.  Reg.  352, 353,  Wyatt's  ed. 

(b)  See  also  Heme  v.  Ogilvie^ 
11  Vcs.  77. 

(c)  Whereas  the  plaintiff  on 
the,  &c.,  exhibited  his  hill  in  this 
Court  against  the  defendant,  set- 
ting forth  as  therein  set  forth ; 
and  the  said  defendant,  heing 
served  with  process  of  subpoena, 
appeared  to  the  said  hill,  hut  re- 
Auing  to  put  in  his  answer  an 
attachment,  &c.,  [reciting  the 
subsequent  process] ;  that  by 
an  order  &c.,  it  was  ordered 
that  a  habeas  corpus  cum  causis 
should  issue,  directed  to  the 
Warden  of  the  Fleet,  at  the  re- 
turn thereof,  to  bring  the  said 
defendant  to  the  bar  of  this 
Court  to  answer  his  said  con- 


tempt, whereupon  such  further 
order  should  be  made  as  should 
be  just,  and  the  clerk  in  court  for 
the  plaintiff  was  then  to  attend 
with  the  record  of  the  plaintiff's 
bill,  in  order  that  the  same  might 
be  taken  pro  confesso;  and  the 
said  defendant  being  this  day 
brought  up  to  the  bar  of  this 
Court  accordingly,  and  the  record 
of  the  plaintiff's  bill  being  now 
read,  and  the  defendant  still  per- 
titling  in  hit  said  contempt,  and 
refuting  to  put  in  hit  antwer,  and 
the  counsel  for  the  plaintiff  pray- 
ing that  the  plaintiff's  bill  may 
be  taken  pro  confesso,  this  Court 
doth  order,  &c.     [Decree]. 

(d)    Order   VI.    of   August, 
1841 ;  Beav.  Ord.  Can.  1G4. 
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plea  and  answer  off  the  file ;  but  for  the  present  purpose, 
it  must  be  treated  as  a  form  of  pleading  not  irregular. 


No  motion  was  made  to  take  the  plea  and  answer  off 
the  file.  The  plea  came  on  for  argiunent,  and  was  over- 
ruled. 


EGBERTS  V.  WILLIAMS.  iSih  and  17th 

m  February. 

XHE  Plaintiff  obtained  the  order  nisi  to  confirm  the  The  Plaintiff 
Master's  report,  and  served  it ;  but  allowed  the  eight  ^rder  nm  to 
days  to  expire  without  confirming  absolutely.  The  De-  ^a«tCT*8*rc- 
fendant  now  moved  ex  parte  that  the  registrar  might  port,  bat  not 
enter  in  the  margin  of  the  Defendant's  office  copy  of  the  make  the  order 
order  nisi,  the  certificate  of  no  cause  shown,  and  that  the  ^^^Jj^t  may 
report  might  be  confirmed  absolute.  move  to  con- 

'^  °  firm  the  report, 

and  for  that 

purpose  the 

certificate  of  no 
cause  shewn 

The  Vice-Chancellor  suggested,  that  one  course  of  J^^^^J^^n 

proceeding:  mificht  be,  to  direct  the  confirmation  of  the  his  office  copy 

,  ,      -r^,  .     ./v.   ,       .  .         /^    1  1         of  the  order 

report,  unless  the  Plamtiff,  having  notice  ol  the  order,  nisi. 

should,  on  or  before  the  expiration  of  eight  days,  him- 
self obtain  an  order  to  confirm ;  but  on  the  authority  of 
Chillingworth  v.  Chillingworth  (a),  made  the  order  as 
asked. 


Mr.  Renshaw,  for  the  motion. 

(o)  1  Sim.  291. 
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2nd  and  ^d 

March. 
DocnmenU  di- 
rected to  be 
deposited  with 
the  derk  of  re 
cords  and  writs, 
after  an  order 
allowing  the 
Plaintiff  or  his 
solicitors  to  in- 
spect and  take 
copies  thereof 
at  the  oiRoe  of 
the  Defendant's 
soIicitors,~the 
solicitors  not 
agreeing  by 
whom  the 
copies  were  to 
be 


PRENTICE  i;.  PHILLIPS. 

On  motion  by  the  Plwntiif  for  the  production  of  do- 
cuments,  it  was  ordered,  that  the  Defendants  should, 
within  seven  days  after  service  thereof,  produce  and 
leave  with  Messrs.  B.  &  C,  of  &c.,  the  solidtors  or 
agents  of  the  said  Defendants,  the  several  letters,  papers, 
and  writings,  admitted  by  the  answer  of  the  said  De- 
fendants, and  the  schedule  thereto,  to  be  in  their  possefr- 
sion  or  power ;  and  it  was  ordered,  that  the  Plaintiff, 
his  solicitors  or  agents,  should  have  liberty,  at  all  sea- 
sonable  times,  and  on  giving  reasonable  notice  thereof, 
to  insi)ect  and  take  copies  of  the  same,  or  of  such  parts 
thereof  as  he  may  be  advised,  at  his  own  expense. 

Messrs.  B,  &  C,  the  Defendants'  solicitors,  offered 
to  furnish  the  Plaintiff's  solicitors,  at  the  Plaintiff's  ex- 
pense, with  copies  of  any  of  the  documents  left  with 
them  for  in8{)ection  under  the  order ;  but  declined  to 
allow  the  Plaintiff's  solicitors  to  make  copies  themselves. 


MoHon,  Mr.  Biygsy  for  the  Plaintiff,  moved  that  the  Defend- 

ants, and  Messrs.  B.  &  C,  the  solicitors  or  agents  of  the 
said  Defendants,  might  be  directed,  within  two  days 
after  the  service  uix)n  them  of  any  order  to  be  made  on 
the  motion,  to  i>ermit  the  Plaintiff,  his  solicitor  or  agent, 
to  make  copies  for  themselves  of  the  several  letters,  pa- 
lmers, and  writings,  directed  to  be  produced  and  left  with 
the  sidd  Messrs.  B.  &  C,  the  solicitors  or  agents  of 
the  Defendants,  by  the  foregoing  order ;  or  that  the  De- 
fendants, and  the  said  Messrs.  B.  &  C,  might  be  di- 
rected forthwith  to  leave  the  said  several  letters,  papers, 
and  writings,  with  the  proper  officer  of  the  Court,  for  the 
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purposes  of  the  foregoing  order;  and  that  the  Defendants, 
and  Messrs.  B.  &  C,  might  be  directed  to  pay  the  costs 
of  this  motion. 

Mr.  Baifyi  for  the  Defendants,  and  Messrs.  B,  &  C, 
sabmitted,  that  they  had  complied  with  the  order  which 
allowed  the  Plaintiff  or  his  solicitors  to  inspect  and  take 
(not  make)  copies  of  the  documents ;  and  that  it  would 
be  an  unreasonable  construction  of  the  order  to  suppose 
that  it  gave  the  Plaintiff's  solicitor,  or  his  clerks,  the 
occupation  of  the  office  of  the  Defendants'  solicitors,  so 
long  as  it  might  be  necessary  to  make  copies  of  volumi- 
nous documents.  The  Defendants'  solicitors  had  al- 
lowed their  office  to  be  the  place  of  deposit  for  the  sake 
of  convenience,  but  would  not  allow  it  on  the  con- 
struction which  the  motion  supposed. 

Mr.  Biffffs  said,  that  the  production  at  the  solicitors* 
office  was  an  indulgence  to  the  Defendants ;  as  the  strict 
practice  was,  that  the  documents  should  be  deposited 
with  the  officer  of  the  Court.  If  the  Plaintiff's  solicitor 
were  not  allowed  to  make  the  copies,  the  documents 
must  be  brought  into  Court  in  the  usual  manner. 
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Argumeni. 


The  Vice-Chancellor  ordered  the  documents  to  be  J^gment, 
deposited  with  the  clerk  of  records  and  writs,  for  the 
usual  purposes.  The  question,  by  whom  copies  should 
be  made  under  the  common  order  allowing  the  Plaintiff 
or  his  agents  to  take  copies  of  documents  deix)sited,  had 
been,  in  practice,  a  subject  of  dispute,  during  the  time 
that  the  deposit  was  made  with  the  clerks  in  court.; 
and,  therefore,  he  made  no  order  as  to  costs.  He  had, 
in  many  cases,  followed  the  principle  pointed  out  by  the 
the  case  of  Grane  v.  Cooper  {a);  and  frequently,  ui)on  the 

(a)  4Myl.  &Cr.263. 
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Prkntick 

V. 

Phillips. 
Judgment, 


suggestion  of  the  Defendant,  that  such  course  would  be 
most  convenient,  made  orders  for  the  production  of  do- 
cuments at  the  Defendant's  or  his  solicitors*  place  of 
business;  but  this  motion  shewed,  that  so  much  diffi- 
culty might  arise  from  making  the  order  in  that  form, 
as  to  render  it  generally  the  better  rule,  that  the  order 
should  be  in  the  common  form,  namely,  for  the  production 
of  the  documents  at  the  office  of  the  Court ;  in  which 
case,  any  variation  for  the  convenience  of  the  parties 
might  be  made  a  matter  of  arrangement  between  them. 


12th  and  I4th 

Januaty, 
Order  for  pay- 
ment of  the 
dindends  of  a 
fand  in  Court, 
to  the  exe- 
cutors, for  dia- 
tribntion 
amongst  the 
parties  inter- 
ested, before 
the  accounts  of 
the  estate  were 
taken,  the 
executors  ad- 
mitting assets 
of  the  testator 
for  all  purposes. 


SHEWELL  V.  SHEWELL. 

An  administration  suit  The  accoimts  had  not  been 
taken,  but  a  sum  of  175,0007.  Consols,  had  been  trans- 
ferred to  the  credit  of  the  cause.  Various  persons  were 
entitled  to  interests  for  life  or  other  present  interests 
cliargcd  on  the  income  of  the  residue.  The  executors 
were  willing  to  receive  the  dividends  and  pay  them 
over  to  the  diffisrent  parties  having  immediate  interests 
therein. 


Mr.  Romilly  moved,  that, — all  parties  consenting, — 
the  dividends  to  accrue  due  on  the  fund  in  Court  might 
be  ordered  to  be  paid  to  the  executors ;  Dando  v.  JOan- 

do  («). 


Judgment, 


The  Vice-chancellor  said,  the  practice  of  the 
Court  was  not  to  order  the  payment  of  any  part  of  the 
fund,  unless  the  accounts  were  taken,  or  assets  for  all 
purposes  admitted  by  the  executors ;  and,  in  the  latter 


(a)  1  Sim.  610. 
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case,  the  Court  should  be  satisfied  of  the  propriety  of  the        1 84a 
proposed  application  of  the  fund,  or  it  might  by  its 
order  deprive  the  parties  interested  of  the  security  of 
the  fund  itself,  and,  for  that  security,  substitute  the  per- 
sonal liability  of  the  executors.  Judgment. 


Upon  the  application  of  the  parties  beneficially  inter- 
ested, the  trustees  and  executors  consenting,  and  ad- 
mitting assets  of  the  testator  for  all  purposes,  the  order 
was  made. 


BROOKS  V.  JOBLING.  i7thAm,and 

^^  QOtk  March. 

Motion  on  behalf  of  the  Plamtiff,  under  the  Or-  The  order  ap. 
der  XXVIIL  of  the  26th  of  October,  1842,  that  a  SSffito 
guardian  ad  litem  may  be  appointed  of  Thomas  Joblingy  aum^adUtem 
one  of  the  Defendants  in  the  cause,  a  person  of  im-  of  a  lunatic, 

,  not  found  so 

sound  nund.  by  commission, 

may  be  made 
under  the  28th 

The  affidavits  read  were,— that  of  the  proprietor  of  the  ^J^^i^ig^on" 

asylum  under  whose  care  the  Defendant  was  placed,  stat-  the  application 

ing  that  he  had  been  received  on  the  certificate  of  two  but  it  cannot  be 

surgeons,  and  that  the  deponent  believed  him  to  be  of  JJ^J^^ofnotice 

unsound  mind,  and  incapable  of  takin^r  care  of  his  own  upon  the  aUeged 
.  .  .  lunatic. 

affairs,  or  of  acting  in  the  management  of  his  de- 
fence in  the  suit,  and  no  commission  of  lunacy  had 
issued ; — and  tliat  of  the  Plaintifi^s  solicitor,  who  deposed 
to  applications  to  the  solicitor  of  the  wife  of  the  lunatic, 
and  to  several  of  his  nearest  relations,  who  refused  to 
interfere  in  his  defence. 


[The  Vice-Chancellor  doubted  whether — the  case 
not  being  one  in  which  any  attachment  had  issued 
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Argument. 


March  ZUt, 


against  the  defendant, — the  order  eould  properly  be 
made  on  the  application  of  the  Plwitiff ;  and  whether, 
as  in  the  case  of  an  infant,  the  motion  ought  not  to  have 
been  on  behalf  of  the  Defendant.  And  his  Honor  said, 
that  even  if  the  order  could  be  made  on  the  application  of 
the  PlaintiflF,  it  could  only  be  done  upon  proof  of  service 
upon  the  Defendant  of  the  subpoena  to  appear,  and  of 
notice  of  the  motion.] 


Mr.  Rogers,  for  the  motion,  cited  Hewlett  v.  Wilbra' 
ham  {a) ;  and  1  Daniell,  Ch.  Pr,  p,  220.  Ca^s,  in  which 
the  order  assigning  a  guanlian  had  been  made  on  the 
PlaintifTs  application,  were  produced  from  the  registrar's 
book  [by 


Upon  the  authorities  in  the  registrar's  book  and  upon 
affidavit  of  the  service  upon  the  Defendant,  ThovMU 
Joblingy  of  the  subpoena  to  appear,  and  of  the  notice 
that  the  Court  would  be  moved  this  day,  to  appoint 
one  of  the  solicitors  of  this  Court  to  act  ias  guardian  to 
the  said  Thomas  Joblingy  a  person  of  unsound  mind,  by 
whom  he  might  appear  to  and  answer  the  bill,  and  who 
might  defend  the  suit  in  his  behalf, — 


Mr.  Rogers  suggesting  the  name  of  a  solicitor  who 
was  willing  to  take  the  duty. 


Order,  The  Vice-Chancellor  appointed  such  solicitor  to 

be  the  guardian. 

(a)  5  Madcl.  423.  doniUd  v.  Macdonald^  Reg.  Lib. 

(b)  Miller    v.  Smalety   Reg.     B.  1834,  fu.  998. 
Lib.  B.   1828,  fo.  1759;  Mac- 
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PENFOLD  V.  BOUCH. 

MSOth  March. 
R.  Bichner  moved  to  enter  the  memorandum  of  ser-  Veriftcatioii  of 

▼ice,  under  the  Order  XXIV.  of  August,  1841,  of  bm  to'bL^i^ 
copies  of  the  bill  examined  from  the  draft  (a)  of  the  Sl-dTr^^^iU.''* 
bill  (6),  which  was  proved  to  correspond  with  the  in-  gutt,  1B41. 
grosinnent 

The  Vice-Chancellor  made  the  order,  observing, 
that  it  ought  in  all  cases  to  appear  by  the  affidavit  in 
what  way  the  truth  of  the  copy  served  had  been  ascer- 
tained (e). 


(a)  See  Blew  v.  Martin^  ante, 
Vol.  1,  p.  151,  n. 

(b)  By  the  affidavitread,  the  de- 
ponent stated  "  that  he  examined 
each  copy  which  he  so  served 
as  aforesaid,  with  the  draft  from 
which  the  ingrossmentof  thesaid 
bill  was  made,  and  that  deponent 
examined  the  said  ingrossment 
with  the  said  draft,  and  filed  the 
same  at  the  record  and  writ 
clerk's  office,  and  that  no  altera- 
tion was  made  in  the  said  draft, 
from  the  time  when  he  so  ex- 
amined and  filed  the  said  ingross- 


ment, to  the  time  he  so  examined 
the  said  copies  as  aforesaid,  nor 
was  the  said  draft  out  of  the  de- 
ponent's custody  hetween  the 
time  of  such  respective  examina- 
tions." 

See  on  this  Order,  JFelch  v. 
Welch,  Vol.  1,  p.  593. 

(c)  The  order  had  been  some- 
times made  on  the  simple  aver- 
ment in  the  affidavit,  that  the 
copies  served  were  *^  true  co- 
pies "  of  the  bill,  without  shewing 
how  they  were  proved  to  be  so. 


Ajfidami. 
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27th  and  Slst 
March. 


BALLAKD  v.  WHITE. 

[ceptionsto      ^JnDER  a  decree  to  take  the  accounts  of  an  estate, 
theMartci^s      \^  ^  suit  against  the  administrator,  the  Master  allowed 

report  onriitto 

foUow  in  form  the  Defendant  various  sums  in  his  discharge,  and  among 
substance  the  them  allowed  upwards  of  thirty  diflTerent  items,  varying 
ri^'tS'i^'  in  amount  from  5^.  to  80i,  to  which  the  Plaintiffs  ob- 
the  Master.  jectcd;  and  as  to  which  they  carried  in  distinct  objec- 
thiSr^epanSe  ^^^^^  *^  *^^  ^xdSi  report  for  every  item  complained  of. 
objections  were  Xhe  Master  overruled  the  objections. 

taken  to  the 
draft  report,  in 

sMoeniunbcr  Two  exceptions  were  taken  by  the  Plaintiffs  to  the 
to  m'SS^S^^  report :— First  exception,  for  that  the  Master  had  found 

one  exception,  that  the  Defendant  had  laid  out  and  expended  several 
indnding  aU  the  ^  •  i  *.  . 

objections,  was   sums  of  money  amounting  together  to  467/.  14«.  6dL^  m 

port?  for  tiuit"  ^^  funeral  of  the  intestate,  in  obtaining  letters  of  ad- 
thc  Master        ministration  to  his  estate,  in  discharge  of  debts  due  from 

onght  to  have  ,  ',  °  , 

disallowed  the    him  at  the  time  of  his  decease,  and  otherwise  on  account 

some  or  one  of   ^^  ^^  personal  estate,  the  particulars  whereof  the  Master 

SSTthis  was^'    had  set  forth  in  the  schedule  to  his  report;  whereas  he 

toformai,forthe  ought  to  havc  found  that  the  monies  so  laid  out  and  ex- 

qni^  the  '     pcndcd  amounted  to  a  less  sum  than  467/.  14«.  6^^ : — 

CoSt  ra'^ery    Sccond  exception, "  for  that  the  Master  has  in  and  by  his 

item,  the  ex-      report,  and  the  second  schedule  thereto,  allowed  to  the 

ceptions  should        i^      ' 

have  been  to  the  Defendant  the  several  sums  of  money  specified  in  the 
the  objections,  schedule  hereto  annexed; — whereas  he  ought  to  have 
bave^cSedTfor    ^Jisallowed  the  same  smns  of  money  or  some  or  one  of 

such  judgment;  them,  or  some  part  or  parts  of  them,  or  some  or  one  of 

that  this  excep-  i:  i^ 

tion  must  heal-  them." 

lowed,  if  it 

should  be  found  that  any  item  ought  to  have  been  disallowed;  but  that,  notwithstandtog  the 

informality,  the  Court  might,  if  it  thought  fit,  hear  the  exception  upon  all  the  items,  and 

make  a  spiedal  dedaration  as  to  any  or  all  which  had  been  improperly  allowed. 

An  infant  Flatotiff  coming  of  age  during  the  progress  of  the  cause,  and  disapproving  of 
the  proceedings,  cannot  appear  in  the  pro^edings  by  counsel,  other  than  those  who  appear 
for  the  PlatotSs  generally :  he  can  only  complam  of  or  repudiate  the  prooeedtogs  by  maktog 
them  the  subject  of  a  spedal  application. 


CASES  IN  CHANCERY. 
Mr  RoupeUy  in  support  of  the  exceptions. 

Mr.  Watson  appeared  for  two  of  the  three  Plaintiffs^ 
and  stated  that  they  were  infants  at  the  time  of  the  in- 
stitution of  the  suit,  and  had  since  come  of  age,  and  re- 
pudiated the  present  proceedings,  by  exception. 

Mr.  RoupeU  cited  Acres  v.  Little  (a),  and  insisted  that 
the  parties,  in  order  to  interpose,  ought  to  have  moved 
that  their  names  should  be  struck  out  of  the  record  as 
Pluntiffs. 
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Argummt, 


The  Vice-chancellor  said,  that  the  Plaintiffs  could 
not  sever,  but  must  be  heard  by  the  same  counsel. 
There  was  nothing  to  shew  that  the  proceedings  had 
not  been  or  were  not  regular,  and  if  any  objections  to 
the  proceedings  were  to  be  taken,  or  the  frame  of  the 
suit  was  proposed  to  be  altered,  it  must  be  upon  an 
application  to  the  Court  for  that  specific  purpose. 


Judgment, 


Mr.  Goodeve,  for  the  Defendant,  objected  to  the  form 
of  the  exceptions,  as  being  necessarily  inconclusive,  in- 
asmuch as  any  decision  to  which  the  Court  might  come, 
except  that  of  overruling  both  exceptions,  would  still 
leave  the  case  wholly  undecided.  The  exceptions  should 
have  followed  the  form  of  the  objections,  every  item 
being  made  to  form  a  distinct  subject  of  exception.  The 
first  exception,  moreover,  was  so  framed,  that  even  if  it 
was  overruled,  the  case  must  be  again  opened  in  order 
to  proceed  with  the  consideration  of  the  second  excep- 
tion; 2  Smithy  Pr.  p.  341,  342;  2  Dan.  Ch.  Pr.  957. 


Argument, 


(a)  7  Sim.  188. 
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Arffument. 
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Mr.  RoupeUy  and  Mr.  G,  L.  RusseH,  for  the  excep- 
tions^  insisted  that  they  were  correct  in  form ;  and  that, 
to  make  every  item  the  subject  of  a  separate  exception^ 
would  justly  have  been  compMned  of  as  oppressive. 
Gompertz  v.  Best  {a).  The  Court  might  as  conveniently 
dispose  of  the  whole  cajse  by  considering  die  items  in 
the  schedule  successively,  and  making  a  special  order,  as 
if  there  were  distinct  exceptions. 

Moore  v.  Langford{b)y  and  Tench  v.  Cheese  {c)y  were 
also  cited. 


Jmdffmeni.       ViCE-ChANCELLOR  : — 

The  Plaintiffs,  in  this  case,  carried  in  objections  to  the 
allowances  made  by  the  Master  to  the  Defendant:  these 
objections  were  upwards  of  thirty  in  number,  and  were 
overruled  by  the  Master.  The  general,  I  may  say 
nearly  the  invariable,  practice,  where  the  draft  of  the 
Master's  report  has  been  objected  to  is,  to  convert  the 
objections  into  exceptions.  The  rule,  which  is  stated 
in  all  the  books  of  practice,  is,  that  the  party  who  ex- 
cepts to  the  report,  is  bound  to  make  his  exceptions 
correspond  with  his  objections,  so  that,  at  least,  they 
may  be  the  same  in  substance.  I  doubted,  and  still,  to 
some  extent,  doubt,  whether  these  exceptions  are,  in 
substance,  the  same  as  the  objections.  In  form,  they 
clearly  are  not  so.  The  objections  being  separate,  the 
Master  was  required  and  obliged  by  the  form  of  the  ob- 
jections to  come  to  a  distinct  conclusion  with  respect  to 
every  item :  he  could  not  avoid  doing  so.  The  manner 
in  which  the  question  is  brought  before  the  Court,  by 
these  exceptions,  is  materially  different.  All  that  the  ex- 
ceptions require  me  to  decide  is,  that  something  has  been 

(a)  1  You.  &  Coll.  114,      (b)  6  Sim,  323.      {c)  1  Beav.  571. 
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improperly  allowed.  As  soon  as  the  excepting  party 
has  proved  that  one  item,  or  part  of  an  item,  is  wrong, 
he  has  proved  the  truth  of  his  exception;  and  the  case 
might  then  regularly  go  back  to  the  Master. 

The  first  question,  then,  I  have  to  consider  is,  whether 
this  exception  is  so  informal  that  I  cannot  entertain  it  at 
all.  It  may  be  an  exception  which  I  am  bound  to  enter- 
tain ;  and  yet  be  so  framed  that  I  cannot  dispose  of  the 
wfaolecase.  If  an  exception  is  so  informal,  that  the  Court 
cannot  deal  with  it,  I  think  the  party,  who  takes  that 
objection,  should  have  applied  to  take  the  exception  off 
the  file.  By  leaving  it  on  the  file,  and  permitting  it  to 
come  on  for  argument,  he  admits,  that  it  is  not  so  vicuous 
in  form  but  that  it  may  be  dealt  with,  at  least,  for  the 
poipose  of  being  overruled*  Supposing,  therefore,  that  in 
substance  it  cannot  be  supported,  I  must  yet  treat  it  as 
being  an  exception  which  I  am  bound  to  entertain  for 
some  purpose;  and  I  think  that  I  am  bound  to  entertiun 
it  for  the  purpose  of  seeing  whether  there  is,  or  not, 
something  wrong  in  the  Master's  report 

Having  determined,  then,  that  I  am  to  inquire  whether 
there  is  or  not  some  error  in  the  report ;  and  there  being 
no  doubt  that  if  I  find  any  thmg  wrong,  I  am  at  liberty 
immediately  to  allow  the  exception,  and  send  the  case 
back  to  the  Master,  the  next  question  is,  whether  I  am 
bound  so  to  do  without  pronouncing  a  judgment  upon 
every  item  in  Uie  schedule  to  the  exceptions,  the  conse- 
quence being  that  the  case  might  be  sent  firom  the 
Court  to  the  Master,  and  the  Master  to  the  Court,  as 
many  times  as  there  are  items  objected  to  ? 

The  inconvenience  I  have  suggested  may  be  obviated 
by  taking  this  course : — ^the  Court  on  the  discussion  of  the 
exceptions  may  go  through  the  whole  of  the  items,  (al- 


lv4)v.' 


Judgment, 


YOL.II. 


H.  W. 
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Judgment, 


thoiigh  tbe  fonn  of  the  exceptions  does  not  require  that 
it  should  do  so)^  and  may  make  a  declaration  on  every 
item  it  may  disallow,  and  send  the  case  back  to  the 
Master  to  review  his  report,  having  regard  to  those 
declarations.  I  am  quite  clear  that  I  may  take  this 
course  (a);  and  it  meets  the  justice  of  the  case:  it 
is  equally  clear,  that  the  party  who  opposes  die  ez«- 
ceptions  cannot  be  injured  by  it,  even  to  the  extent  of 
being  surprised ;  because,  from  the  objections  that  weie 
carried  in,  he  knows  predsely  what  the  questions  are 
which  he  has  now  to  meet  The  only  reluctance  I  have 
felt  to  take  this  course,  arises  from  the  apprehenflioa, 
that,  by  endeavouring  in  this  case  to  do  what  is  abstract- 
edly just,  I  may  encourage  other  attempts  to  create  new 
forms  of  exceptions, — ^for  this  certainly  is  a  new  mode 
of  excepting,  and  a  departure  fix>m  the  comm<m  ibrm 
of  practice.  As  I  must,  however,  for  some  purpose 
deal  with  these  exceptions,  I  think  it  is  better,  and  kes 
inconvenient,  that  I  should  go  into  the  whole  cas^  ihaa 
put  die  parties  to  the  useless  expense  of  converting  the 
objections  into  exceptions.  I  shall  hear  the  exceptions 
fully,  and  declare  my  opinion  as  to  each  item,  (if  any), 
on  which  I  may  differ  from  the  Master,  and  send  the 
case  back  to  the  Master  witii  those  declaratioiis:  that 
is  the  justice  of  the  case,  and  there  is  nothing  in  pnuh 
tice  which  strictiy  prohibits  my  doing  it.  In  point  of 
expense  it  is  plain  that  this  form  of  exception  •comee 
nearly  to  the  same  thing  as  if  the  usual  form  had  been 
adopted ;  and  which  form  I  hope  will  be  adhered  to  ifl 
future  cases. 


(a)  See  Vol.  I.,  p.  578. 
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I2th,andl4tk 

NEESOM  V.  CLARKSON.  feS' 

John  cowling,  in  1792,  purchased,  at  a  sale  by  a.  contracted  to 
aaedon^  oertain  freehold  premises  at  Leeds,  known  as  ^^^"^^i^*^ 
the  Jjml  Lui,  for  the  sum  of  iSOOL,  but  before  any  dicd,haTm|^ 

^  ''    made  hii  wldofw 

oonyeyaoce  of  the  estate  was  executed^  or  the  purchase-  his  uniTenal 

money  paid,  CknoKng  died,  having  by  his  will,  made  in  g^teeT  Hie 

January,  1793,  devised  all  his  real  estate  to  Ann,  his  Sl^^^hH^ 

widow^  and  made  her  his  residuaiy  l^atee  and  execu-  1793,  took  a 

tnz.    Ann  the  widow  proved  the  wilL     In  July,  1793,  the  premiaes 

Ann  the  widow  married  fVilUam  Sykei.  ^%^^^L^ 

by  A.,  to  him- 
8^  and  a  tma- 

By  indentures  of  lease  and  release,  dated  the  24th  tee,  reddng  tiM 
and  25th  of  September,  1793,  the  latter  made  between  fl^hUwUiLd ' 
fFmde  Brawn,  (the  vendor  of  the  premises),  devisee  in  ^^i^^i^J  m, 
tniat  thereof  appointed  by  the  will  of  AUee  Bywater,  widow  with  B.t 

and  tiiat 

daoeasedyofthefirstpart;  die  said  ^fifftaiiii%Ae«and2J9tn  <«  thereupon  B. 
Ub  wife  (who  was  the  widow  and  rdiot  of  the  said  John  to^baMScial 
anoHnff,  deceased),  of  the  second  part;  and  L.  Nichol-  *"J^JJ^^»*b 
«0S,  of  the  third  part ;  recitiiig  the  will  of  Alice  Bytoaier,  in  1817,  sold 
and  redting  that  the  said  Wade  Broume,  in  pursuance  to  C,  and  c. 
of  tie  trust  in  him  reposed  by  the  said  will,  caused  the  ^^^I^b!' 
tenements  and  hereditaments  thereini^r  mentioned,  »nd  hia  traatec, 

reciting,  that,  b/ 

(being  all  the  residue  of  the  real  estate  of  the  said  AUee  certain  good 
Bjfwaier),  to  be  advertised  in  the  public  newspapers  for  ^orenoea^ 

the  law,  the 
premiaea  atood  limited  to  B.  and  the  tmstee,  but  not  reciting  the  deed  of  1793.    The 
widow  died,  leaving  her  heir-at-law  an  infant,  who  came  of  age  in  1825,  in  the  life-time  of 
B.    The  biU  waa  broagfat  by  the  heir-at-law  in  1836,  after  the  death  of  B.,  for  a  conTej« 
•ace  of  tiM  eatate. 

Hdd,  that  the  recital  in  the  deed  muat  be  nnderatood  aa  atating  that  the  widow  waa  d»> 
Yiaee  of  the  purebaied  premiaea,  and  that  the  title  of  B.  accmed  by  the  marriage ;  that  the 
Court  would  not  preaiune,  in  faTour  of  a  parchaser,  that  B.  had  any  other  title  than  waa  ao 
f  epreaented ;  that  C.  most  be  presumed  to  have  been  cognizant  of,  and  to  have  taken  the 
title  of  B.  hia  vendor ;  that  the  equitable  title  of  the  heir-at-law  of  the  widow  waa  not  af- 
fected by  the  lapae  of  time ;  and  that  the  beu'-at-law  waa  entitled  to  the  decree  for  a  ood 
veyanoe  of  the  caiate. 

m2 
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Nkssom 

V, 

Clarkson. 


sale  hj  auction  on  the  3rd  day  of  October,  1792,  on 
which  day  a  meeting  waa  held ;  and  the  said  JoAn  CW- 
linfff  being  the  highest  bidder  at  such  sale,  became  the 
purchaser  of  the  said  tenements  and  hereditaments,  at 
or  for  the  price  or  siun  of  ISOOL,  being  the  best  price 
that  could  be  had  or  gotten  for  the  same ;  and  redting^ 
that  the  said  John  CowUng  had  since  departed  this  life, 
haying  first  made  and  duly  executed  his  last  will  and 
testament,  and  thereof  appointed  the  sidd  Ann  iSiyAef,lus 
then  wife,  universal  devisee  and  legatee,  and  sole  execu- 
trix; and  reciting,  that  the  said  WiUUan  Sykes  had, 
smce  the  death  of  the  said  John  CowUng^  intermarried 
with  the  sud  Ann  his  widow,  and  thereupon  became  enr 
titled  to  the  beneficial  interest  in  the  said  purchase,  and 
had  agreed  to  complete  the  same,  but  not  being  pro- 
vided with  the  whole  of  the  purchase-money,  the  said 
Wade  Brown  had  agreed  to  let  the  sum  of  llOOil  part 
thereof  remain  in  the  hands  of  the  said  WUBam  S^keif 
upon  security  of  the  said  tenements  and  hereditamenti^ 
in  manner  hereinafter  mentioned  and  expressed, — ^the 
said  premises  called  the  Angel  Inn  were  conveyed  and 
assured  to  L.  JNicholson,  and  his  heirs,  as  to  a  term  of 
1000  years,  to  the  use  of  the  sidd  fFade  Brawn,  for  se- 
curing pajrment  of  the  said  WOOL  and  interest  thereon; 
and  as  to  the  remainder,  to  the  use  of  the  said  William 
Sykes  and  L.  Nicholson,  and  tiieir  heirs,  in  trust,  never- 
thelessy  as  to  the  estate  of  the  said  L.  Nicholson,  and  his 
heirs,  for  the  said  Wtlliam  Sykes,  his  heirs  and  i 


By  an  indenture  of  demise  and  mortgage  of  the  5th 
of  September,  1800,  made  between  the  etid  William 
Sykes  of  the  first  part ;  Nicholson  of  the  second  part; 
and  Wade  Browne  of  the  third  part,  WUKam  S^kes  anc| 
Nicholson  demised  the  premises  to  Wade  Browne,  his 
executors,  &c ,  for  the  term  of  1000  years,  subject  to  a 
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proYiflo  for  redemption  of  the  said  premises  on  payment 
of  500£,  with  interest  as  therein  mentioned* 

In  pursuance  of  a  contract  for  the  sale  of  the  premises 
by  tViUUxm  Sykef  to  Benjamin  Clarksan^  an  indenture, 
dated  the  SQth  of  September,  1817,  was  made  between 
tlie  Mid  fFtOiam  Syhes  of  the  first  part;  L.  Nicholson 
of  the  second  part;  fVade  Browne  of  the  third  part; 
Beigamin  Clarkton  of  the  fourth  part,  and  T.  Hampshire 
(a  trustee  for  Clarkson)  of  the  fifth  part ;  reciting  that, 
under  and  by  virtue  of  certain  good  and  su£Scient  con- 
veyances and  assurances  in  the  law,  the  said  premises 
then  stood  limited  and  assured  to  the  use  of  the  said 
fFUBam  Sykes  and  L.  Nicholson,  and  their  heirs,  never- 
theless as  to  the  estate  and  interest  of  the  said  L.  NichoU 
son  and  his  heirs  therein,  in  trust  for  the  said  William 
Sjfkes,  his  heirs  and  assigns  for  ever,  subject  only  to  the 
mortgage  next  thereioafler  mentioned ;  and  reciting  the 
said  demise  by  way  of  mortgage  of  the  5th  September, 
ISOOj  that  the  estate  of  the  said  Wade  Brown  thereunder 
had  become  absolute  at  law,  and  that  the  sum  of  150/. 
only  remiuned  due  on  the  said  mortgage ;  and  reciting 
that  Benjamin  Clarkson  had,  sometime  previously,  con- 
tracted and  agreed  with  WilUam  Syhes  for  the  absolute 
purchase  of  an  estate  of  inheritance  in  fee  simple,  in 
possesion,  firee  from  all  incumbrances  of  and  in  the  said 
premises,  at  or  for  the  price  or  sum  of  2700/.,  out  of 
which  it  had  been  agreed  that  the  said  sum  of  150/.,  so 
due  and  owing  to  the  said  Wade  Brawny  should  in  the 
first  place  be  pidd ;  and  reciting  that  the  said  WilUam 
Syhes  had  applied  to,  and  prevailed  upon,  the  said  L. 
Nicholson  and  Wade  Brown  to  join  in  conveying  and 
assuring  the  s^d  hereditaments  to  the  said  Benjamin 
Clarkson  and  his  heirs,  to  the  uses  and  in  manner  there- 
inafter mentioned ;  and  the  said  premises  and  the  said 
term  therein,  were  thereby  conveyed  and  assigned  to 
Clarkson  and    hb   hdrs  in  fee.     Clarkson 
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Title-deed  of 
the  defendant 
ordered  to  be 
produced, 
where  it  con- 
tained a  recital 
that  might  af- 
fect him  with 
constmctive 
notice  of  the 
•^UintiflTs  in- 


aflerwardt  died,  hanng  devised  tbe  premises  to  the 

Defendants. 

Arm  Syhes  (formerly  the  widow  of  CowUnff)  died  on  the 
9th  of  September,  1821,  leaving  the  Plaintiff,  her  dao^ 
ter  by  a  former  husband,  her  heiress-at-law,  then  anin* 
iant.  The  Plaintiff  attained  twenty-one  years  of  age  in 
August,  1825,  and  intermarried  with  Neeaomy  the  other 
Plaintiff,  in  January,  1826.  William  SjfkeM  died  in 
August,  1835. 

In  August,  1836,  the  bill  was  filed  against  the  devisees 
of  Clarhson,  praying  that  they  might  be  decreed  to  con- 
vey the  premises  to  the  Plaintiff,  and  to  account  for  the 
rents  and  profits,  the  Plaintiff  offering  to  pay  what  might 
be  due  to  the  Defendants  in  respect  of  the  purchase- 
money. 

The  answer  stated,  that  Cowling^  as  the  Defendants 
believed,  never  entered  into  any  written  or  binding  con- 
tract for  the  purchase  of  the  premises ;  that  at  his  death 
his  property  was  sworn  to  be  under  the  value  of  40£, 
and  that  he  was  in  fact  insolvent;  that  Syku  entered 
into  an  independent  contract  for  the  purchase^  and  to 
complete  the  same  borrowed  1100/.  from  Wade  Brawny 
and  paid  the  residue  out  of  his  own  monies.  The  an- 
swer stated  the  indentures  of  the  24th  and  25th  of  No- 
vember, 1793,  and  that  the  premises  were  thereby  con- 
veyed and  assured  in  die  manner  above  stated  (a}.     The 


(a)  The  Defendants  admitted 
the  poeaession  of  the  indentures 
of  the  24th  and  2.5th  of  Novem- 
ber, 1793.  The  Plaintiffl  moved, 
upon  the  answer,  for  their  pro- 
duction. The  Vice-  Chancellor  of 
J^n^^aiKl  refiised  the  motion.  The 
motion  was  afterwards  made  be- 
fore the  Lord  Chaneelior. 


Mr.   C. 

Plaintiffs. 


P.  Cooper,   for    the 


Mr.  fFakeJMd,  for  the  De- 
fendants. 

Kennedy  v.  Green  (a)  and 
other  authorities  were  men- 
tioned.     The  statement  in  the 


(o)  6  Sim.  6. 
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'  of  the  Defendants  eaid  they  did  not  believe  that 
toy  interest  in  the  premises  passed  by  the  will  of  Cbto2&t^ 
to  Aam  S^hes,  or  that  Ann  Syles  had  ever  any  interest 
is  ihem;  and  they  inabted  that  they  were  purchasers  for 
valuable  consideration,  without  notice  of  any  such  in* 
terssty  and  as  sudb  had  been  in  undisturbed  possession 
1817. 


1842. 


Mr.  Wak^ldf  Mr.  C  P.  Cooper,  Mr.  Kenyon  Parker , 
and  Mr.  Hodgson^  for  the  Plaintiff. 

The  contract  made  by  Cowling^  for  the  purchase  of 
Ae  premises  in  question,  being  made  at  a  sale  by  auction, 
■rast,  at  this  distance  of  time,  be  presumed,  without  evi- 
dence of  any  written  contract,  to  have  been  made  in  a 
manner  which  was  binding  within  the  Statute  of  Frauds. 
The  auctioneer,  for  that  purpose,  is  the  agent  of  both  par^ 
ties.  Emmerson  v.  HeeUs(a);  White  v.  Proctor  {b);  1 
Skiffd.  Vend.  ^  Pur.  p.  188,  10th  ed.  The  effect  of  the 
eontract  vras,  therefore,  to  vest  in  Cowling  the  equitable 
interest  m  the  premises.  His  widow  took  the  same  in- 
terest as  his  devisee.  Supposing  that  the  widow  had 
then  died  intestate, — ^the  Plaintiff  would  have  taken  the 
premises  as  heiress-at-law,  either  subject  to  the  payment 
of  the  purchase-money  in  the  nature  of  a  mortgage,  or 
with  the  right  of  having  the  purchase-money  raised  and 
paid  out  of  the  personal  estate.  The  equitable  interest, 
however,  remained  vested  in  the  widow  at  the  time  of 
her  marriage  with   Syhes.     Nothing  has  since  taken 

ndtal  was  relied  on  as  shewing        The  Lord  Chanceilor  ordered 

that  Uie  purchaser  had  construe-  the  deeds  to  be  produced  (c). 
tire    notice    of    the    Plaintiffi'        (a)  2  Taunt.  38. 
tide.  (6)  4  Id.  209. 


(c)  See  the  report  of  this  case,  upon  the  motion,  in  Mr.  C.  P. 
Cooper's  Select  Cases,  p.  93. 


Argumoni, 
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1842.  place  to  divest  tlie  widow  and  her  heirs  of  that  interest:- 
it  oonld  not  pass  without  fine,  the  widow  having  died  in 
the  lifetime  of  Syhes.  The  Defendants  are  bound  by 
the  recitals  in  the  deed  of  1793,  and  they  do  not  in  fact, 
by  their  answer,  suggest  that  they  derive  their  title  in 
any  other  manner.  Gilbert  on  Evidence^  p.  86 ;  Fort  v. 
Clarke  (a).  There  was  no  reason  for  making  Nichehon 
a  party  to  the  deed  of  1817,  except  in  respect  of  his  in- 
terest as  a  trustee  for  Sykes^  and  that  interest  he  acquired 
only  by  means  of  the  previous  conveyance  to  8yke$; 
this  circumstance  shews  that  Clarkson  derived  his  title 
under  the  conveyance  of  1793,  and  from  the  erroneous 
conclusion  of  law  upon  which  that  conveyance  was 
founded;  and  it  abo  afiects  him  with  notice  of  that 
fiulure  in  the  title. 

Mr.  Sharpej  Mr.  Kocy  Mr.  CoatOy  and  Mr.  JSlmsky, 
for  the  Defendants. 

The  presumption  will  be  in  favour  of  bon&  fide  pur- 
chasers, whose  title  had  been  undisturbed  for  twenty 
years ;  and,  therefore,  in  the  absence  of  evidence  that 
Clarkson  had  actually  any  knowledge  of  the  deed  of 
1793,  before  the  completion  of  his  purchase,  or  that  he 
claimed  or  derived  title  under  that  deed,  the  Court 
would  not  presume,  against  him,  that  he  must  necessa- 
rily have  done  so.  If  the  Defendants  are  to  be  bound 
by  the  recital,  it  must  be  by  the  whole  of  that  redtal. 
The  Plainti£&  are  not  at  liberty  to  take  one  part  and 
reject  the  other ;  and  if  the  whole  recital  is  taken,  then 
the  title  of  the  Defendants  appears.  Earl  of  Mauntague 
V.  Lord  Preston  (b).  The  purchasers  from  Sykes  cannot, 
after  his  death,  explain  the  recital;  but  several  interpre: 


(a)  1  Ru88.  601. 
(b)  18  Vin.  Ab.  p.  163,  tit.  Recital,  pl.9;  S.  C.  Vent  HO. 
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I  may  be  suggested,  not  inimioal  to  the  validity  of 
the  title  of  Sykes.    Braum,  the  vendor,  might  have  can- 
oelled  the  first  contract  (the  estate  of  CowKng  being  in- 
solvent), and  might  have  made  a  new  contract  with 
SgkeM;  1  Sugden,  Vevu^Pixr.  306, ed.  lOth ;  WkUtakerY. 
WkfUaker  (a) ;  or  the  widow  might  have  assigned  the  be- 
nefit of  the  contract  to  S^Aef  by  a  letter  to  iSrotiTii,  or  any 
other  form  of  memorandum;  or  it  might  have  been  con- 
^tiooally  assigned,  in  the  event  of  the  marriage  taking 
phoe;— or,  at  the  utmost,  the  recital  that  ^*  thereupon" 
^  e.  the  marriage)  Sykea  became  entitled,  is  only  a  mis- 
take in  fiu^t:  it  is  not  to  be  read  as  ''thereby.''  At  least, 
when  the  recital  may  be  consistent  with  the  truth,  the 
contrary  will  not  be  assumed.       Tenny  v.  J(me$  (6) ; 
LewU  V.   Davison  {c).     The  length    of   time  during 
which  the  Plaintiff,  with  a  knowledge  of  her  allied 
ri^ts,  has  acquiesced  in  the  possession  of  the  Defend- 
ants, deprives  her  of  any  right  to  the  assistance  of  a 
Court  of  equity.     StocUey  v.  Stockley  {d);  Stat.  3  $*  4 
fFiU.  4,  c.  27,  8.  27. 


1842. 


Argmmmi., 


Vice-chancellor  : — 

The  argument  which  has  been  addressed  to  me  in  this 
case,  requires  that  I  should  observe  on  three  points, 
first,  excluding  the  time  that  has  elapsed,  I  am  to  con- 
sider how  the  case  would  stand  if  the  bill  had  been  filed 
against  Sykes  in  his  lifetime  ?  Secondly, — still  excluding 
the  question  of  time,  what  is  the  position  of  the  Defend- 
ants, supposing  them  to  daim  under  Sykes  f  Thirdly, 
how  far  the  time  that  has  elapsed  ought  to  affect  the 
question? 


(a)4Bro.  C.C.30. 
(b)  10  Bing.  75 1  S.  C.  3  M. 
&  Scott,  472. 


(c)  4  Mee.  &  Wels.  654. 
{d)  1  Ves.  &  Be.  23. 


Judgmmt. 


170 


184t. 
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Now»  if  thifl  were  the  case  of  a  bill  filed  agamst 
Sykes  in  his  lifetime,  I  should  have,  as  against  l^heB^ 
to  detennine  simply  the  construction  of  the  red« 
tals  contained  in  the  purchase  deed  of  1793.  I  pat 
this  point  without  going  into  any  question  of  the 
right  of  the  Plaintiff  to  relief,  if  the  general  case  of  the 
Defendant  is  sustained*  It  has  not  been  argued  be- 
fore me,  that  if  the  property  did  in  point  of  fact  belong 
to  the  wife,  and  the  conveyance  was  taken  during  the 
coverture,  that  Sykes  could,  in  that  case,  as  against  hi^ 
wife,  claim  to  be  entitled  to  the  property.  The  argu* 
ment  has  been  wholly  directed  to  shew,  that  I  ought 
not,  in  the  circumstances  of  this  case,  to  presume  such 
was  the  state  of  the  title ;  at  least,  that  I  ought  not  to 
presume  it  against  the  parties  who  are  the  Defendants 
upon  this  record. 


[His  Honor  stated  the  purchase-deed  of  1793  (a)]. 

Now,  unless  I  am  to  disregard  the  plain  and  obvious 
meaning  of  language,  it  would  be  impossible,  in  a  case  in 
which  Sykes  was  living,  and  the  Defendant  in  the  cause, 
that  I  could  put  any  other  interpretation  upon  these  re- 
citals than  this : — that  the  property  was  advertised  for 
sale ;  that  on  a  day  fixed  for  the  sale,  CowUng  attended 
and  became  the  highest  bidder  at  such  sale  (which 
clearly  imports  a  sale  by  auction,  if  that  were  materia]^ 
which  I  think  it  is  not) ;  and  that  Cowling,  who  is  so 
stated  to  have  become  the  purchaser,  made  his  will,  and 
devised  the  property  to  Ann,  his  widow,  afterwards  Aim 
Sykes.  It  is  obvious  that  the  meaning  of  this  is,  that 
Ann  Sykes,  as  devisee  of  Cowling,  had  become  the  owner 
of  the  property;  and  when  the  deed  states,  that,  upon 
the  marriage  of  Sykes  with  the  devisee  oi  CowUng,  Syke$ 


{a)  Ante,  p.  1S3. 
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beoame  entitled  to  the  property.  It  appears  to  me,  tbat  I 
dMmld  be  spelling  out  a  meaning  against  the  plain  and 
obvious  sense  of  the  language,  if  I  did  not  understand 
the  deed  to  state,  that  in  consequence,  and  bj  the  ef- 
fect of^  the  marriage,  S^kes  became  entitled  to  the  pro- 
perty. In  point  of  fact,  the  only  substantial  question 
tkftt  can  be  adced  with  respect  to  this  recital  is,  whether 
Sj^  does  not  intend  to  represent  that  he  was  about  to 
take  a  oonyeyance  firom  Wade  Braum^  in  execution  of  the 
oontract  for  Ihe  sale  of  the  property  to  CewKng  f  I  am 
dear,  upon  reading  these  recitals^  that  it  is  impossi- 
ble to  put  any  other  construction  upon  the  contract  as 
against  Syhes;  and  that  is  the  construction  which  I  must 
put  up(Hi  the  deed,  unless  I  can  find  any  reason  in  the 
iltered  situation  of  the  parties,  or  otherwise,  to  r^ard 
it  differently.  If,  therefore,  I  were  trying  the  question 
against  Sykeif  I  should  construe  the  deed  as  stating,  that 
by  the  effect  of  the  marriage  of  Syhes  with  the  devisee 
of  CawUnff,  he  had  become  entitled  to  call  for  a  convey- 
ance to  himself  of  the  property  which  CawKny  had  con- 
tracted to  purchase. 

The  property  having  been  conveyed  to  Sykes^  I  have 
next  to  advert  to  the  question  as  against  the  Clarksans. 
In  1817,  Sykes  conveyed  the  property  to  Chrhsan. 

[His  Honor  stated  the  deed  of  the  30th  of  September, 
1817(a)]. 

The  material  recital  here  is,  that,  *^  by  certain  con- 
veyances in  the  law,  the  property  had  been  granted  and 
conveyed  to  the  use  of  William  Syhesy  and  Lucas  NichoU 
S0H9  and  their  heirs ;  nevertheless,  as  to  the  estate  and 
interest  of  Lucas  Nicholson  and  his  heirs,  in  trust  for 
.  William  Syhes,  his  heirs  and  assigns  for  ever.''  It  ap- 
pears^ therefore,  that  this  property,  the  identity  of  which 
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(a)  Anie,  p.  165. 
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Now,  if  this  were  the  case  of  a  bill  filed  agauirt 
Sykes  in  his  lifetime,  I  should  have,  as  against  Sfyke$, 
to  determine  simply  the  oonstmction  of  the  red* 
tals  contained  in  the  purchase  deed  of  1793.  I  put 
this  point  without  going  into  any  question  of  the 
right  of  the  Plaintiff  to  relief,  if  the  general  case  of  the 
Defendant  is  sustained  It  has  not  been  argued  be* 
fore  mc,  that  if  the  property  did  in  point  of  fact  belong 
to  the  wife,  and  the  conveyance  was  taken  during  the 
coverture,  that  Sykes  could,  in  that  case,  as  against  hi^ 
wife,  claim  to  be  entitled  to  the  property.  The  argu* 
ment  has  been  wholly  directed  to  shew,  that  I  oi^hl 
not,  in  the  circumstances  of  this  case,  to  presmne  such 
was  the  state  of  the  title ;  at  least,  that  I  ought  not  to 
presume  it  against  the  parties  who  are  the  Defendants 
upon  this  record. 


[His  Honor  stated  the  purchase-deed  of  1793  (a)]. 

Now,  unless  I  am  to  disregard  the  plain  and  obvious 
meaning  of  language,  it  would  be  impossible,  in  a  casein 
which  Sykes  was  living,  and  the  Defendant  in  the  cause, 
that  I  could  put  any  other  interpretation  upon  these  re- 
citals than  this : — that  the  property  was  advertised  for 
sale ;  that  on  i  day  fixed  for  the  sale,  CawUng  attended 
and  became  the  highest  bidder  at  such  sale  (which 
dearly  imports  a  sale  by  auction,  if  that  were  materia^ 
which  I  think  it  is  not) ;  and  that  Cawlinfff  who  is  so 
stated  to  have  become  the  purchaser,  made  his  will,  and 
devised  the  property  to  Ann,  his  widow,  afterwards  Ann 
Sykes^  It  is  obvious  that  the  meaning  of  this  is,  that 
Ann  Sykesy  as  devisee  of  Cowling^  had  become  the  owner 
of  the  property ;  and  when  the  deed  states,  that»  upon 
the  marriage  of  Sykes  Ytiih  the  devisee  oi  Cowling,  Sykes 


(a)  An(€,  p.  163. 
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beoame  entitled  to  the  property,  it  appears  to  me,  that  I 
Aoold  be  epelling  out  a  meamng  against  the  plain  and 
otmouB  sense  of  the  language,  if  I  did  not  understand 
the  deed  to  state,  that  in  consequence,  and  by  the  ef- 
fect o^  the  marriage  Syket  became  entitled  to  the  pro- 
perty. In  point  of  fact,  the  only  substantial  question 
tibat  can  be  adsed  with  respect  to  this  recital  is,  whether 
%l0i  does  not  intend  to  represent  that  he  was  about  to 
take  aoonyeysnce  fincmi  Wade  Brown^  in  execution  of  the 
eoQtract  for  the  sale  of  the  property  to  dnoUngf  I  am 
ekar,  upon  reading  these  recitals,  that  it  is  impossi* 
Me  to  put  any  other  c<mstruction  upon  the  contract  as 
against  Sykes;  and  that  is  the  construction  which  I  must 
put  upon  the  deed,  unless  I  can  find  any  reason  in  the 
iJtered  situation  of  the  parties,  or  otherwise,  to  regard 
it  difierently.  If,  therefore,  I  were  trying  the  question 
against  Syket^  I  should  construe  the  deed  as  stating,  that 
by  the  effect  of  the  marriage  of  Sykes  with  the  devisee 
of  CawUnff,  he  had  become  entitled  to  call  for  a  convey- 
ance to  himself  of  the  property  which  Cowliny  had  con- 
tracted to  purchase. 

The  property  having  been  conveyed  to  Sykes^  I  have 
next  to  advert  to  the  question  as  agunst  the  Clarhsons. 
In  1817,  Sykes  conveyed  the  property  to  Clarkson. 

[His  Honor  stated  the  deed  of  the  30th  of  September, 
1817(a)]. 

The  material  recital  here  is,  that,  '^  by  certain  con- 
veyances in  the  law,  the  property  had  been  granted  and 
conveyed  to  the  use  of  William  Sykes,  and  Lucas  Nichol- 
son,  and  thdr  heirs ;  nevertheless,  as  to  the  estate  and 
interest  of  Lucas  Nichobon  and  his  heirs,  in  trust  for 
William  Sykes,  his  heirs  and  assigns  for  ever.''  It  ap- 
pears, therefore,  that  this  property,  the  identity  of  which 
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(a)  Anle^  p.  165. 
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1842. 
Nbbsom 

V. 

Clakksok. 
Judgmeni. 


with  the  property  comprised  in  the  deed  of  1793  is  not 
in  dispute,  was,  in  1817,  conveyed  by  Sykes  to  Clarksan 
as  the  purchaser. 

Another  deed,  the  deed  of  1793,  having  come  out  of 
the  possession  of  the  Defendants  who  daim  under  Caw' 
Unff,  is  then  put  in  evidence.  This  deed  conveys  ihe 
identical  property  to  Stakes.  The  property  which  the 
Defendants  had  purchased,  is  the  property  oompiised  in 
the  deed  of  1793 ;  which,  by  that  deed,  was  conveyed 
to  S^hes.  Sykesy  in  the  deed  of  1793,  recites  the  title  I 
have  mentioned ;  and  as  these  parties  daim  under  Syku, 
it  is  impossible,  unless  Syhes  had  a  different  title  to  the 
property  from  that  acquired  by  the  deed  of  1793,  that 
the  recitals  of  the  deed  of  1793  should  not  be  evidence 
(I  will  not  say  conclusive)  agunst  Clarkson  the  pur- 
chaser. On  the  plainest  prindples  of  law,  the  redtals 
contained  in  that  purchase  deed  of  1793  must  be  evidence 
against  all  parties  to  whom  Syhes  may  have  conveyed 
the  property  he  has  thus  purchased ;  and  he  does^  in 
1817,  convey  the  property  to  Clarksaru  I  do  not  say 
that  that  conveyance  is  necessarily  condusive.  I  am 
very  far  from  saying  it  is  so ;  and  if  this  case  were  one 
in  which  the  Plfuntiffs  had  stated  the  general  case 
agunst  the  Defendants,  and  upon  coming  into  Court 
for  the  first  time,  had  surprised  them  by  the  production 
of  this  deed,  the  bare  possibility,  that  there  might  have 
been  some  intermediate  or  collateral  title,  might  have 
entitled  the  parties  to  an  inquiry,  with  the  view  of  shew- 
ing what  the  title  of  Sykes  really  was.  All  I  am  stating 
now  agiunst  the  Defendants  is  this,  that  primft  lade  I 
must  presume  the  title  that  S^kes  conveyed  in  1817,  was 
the  same  title  which  he  took  in  1793 ;  I  must  presume 
it,  unless  some  reason  can  be  ^ven  to  me  for  shewing 
why  I  ought  not  to  act  on  that  presumption.  But  the 
Defendants  have  had  the  opportunity  of  bringing  for- 
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ward,  if  they  were  able,  a  case  to  shew  that  such  pre- 
sumption is  not  well  founded,  and  knowing  what  their 
own  title  is  they  have  not  done  sa  I  do  not  look  into 
the  answer  for  the  purpose  of  giving  the  Plduitiff  the 
benefit  of  any  evidence  to  support  and  make  out  his 
case;  I  take  the  Plaintiff's  case  to  be  made  out  by  the 
presumption  I  have  already  adverted  to,  and  I  refer  to 
the  answer  for  the  purpose  of  seeing  whether  a  case  is 
there  suggested  which  I  ought  to  inquire  into  further, 
before  I  give  the  Plaintiff  the  benefit  of  that  presump- 
tion which  I  think  is  raised  in  his  favour  by  the  produc- 
tion of  the  deed. 
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The  Plaintiff,  however,  in  strictness  is  entitied  to  have 
his  case  put  higher.  The  deed  of  1817,  although  it  re- 
ntes generally  a  titie  in  Sykes^  expressly  refers  to  the 
conveyance  imder  which  Sykes  became  entitied;  and 
that  is  stated  to  be  a  conveyance  by  which  the  property 
was  conveyed  to  tiie  use  of  Sykes  and  Nicholson^ — to 
NiehoUan  as  a  trustee  for  Sykes:  and  the  mention  of 
Nichokon  in  the  deed  of  1817  is  material,  because  it 
identifies  the  deed  thus  referred  to  with  the  deed  under 
which  Sykes  took  the  conveyance  in  1793.  And  the 
rule  of  law  I  take  to  be  perfectiy  clear,  that  wherever 
you  find  one  deed  referred  to  by  another,  the  person  who 
claims  imder  the  deed  referred  to  is  bound,  at  his  peril, 
to  ascertfdn  the  contents  of  that  deed.  I  believe  the  rule 
of  this  Court  to  be  in  accordance  with  what  Sir  John 
Leach  said  in  the  case  of  Jackson  v.  Rowe  (a),  that  every 
purchaser  is  presumed  to  have  investigated  and  known 
his  vendor's  titie ;  and  if  nothing  more  were  proved  in 
this  case  than  the  mere  fact  that  the  purchaser  took  a 
conveyance  in  1817,  and  upon  inspecting  the  titie  which 
was  assumed  to  be  conveyed  to  him,  it  appeared  that  it 
was  one  which  in  truth  gave  no  titie  to  the  vendor,  the 
Court  would  consider  the  onus  thrown  on  the  purchaser 

(a)  2  Sim.  &  St.  475. 
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to  ahew  why  he  had  not  inquired  into  that  title  with  a 
view  to  hifl  protection.  It  appears  to  me  indispenaaUy 
necessary  that  such  should  be  the  law  of  this  Conrty  for 
otherwise  a  purchaser  might  take  a  title,  shutting  his 
eyes  to  a  defect  in  it,  and  then,  on  the  ground  of  the 
absence  of  actual  knowledge,  require  thb  Court  to  pro* 
nounce  a  judgment  in  his  favour  agidnst  the  right  of  the 
party  justly  entitled  to  the  estate,  wh^i  nothing  bat 
wilful  blindness  or  culpable  n^igence  could  have  pie- 
vented  him  from  knowing  the  real  state  of  the  title. 

In  tlus  case,  however  hard  it  may  be  on  the  parties 
who  may  have  innocently  paid  their  money  for  the  es- 
tate, it  is  impossible,  looking  at  the  case  upon  the  answer, 
which  does  not  suggest  any  other  title  in  Sykei  than  that 
which  spears  upon  the  deed  coming  out  of  the  posses- 
sion of  the  Defendants, — it  is  impossible,  if  I  am  to  affect 
them  with  notice  of  what  their  professional  adviser 
knew,  or  must  be  presumed  to  have  known,  that  I  can 
vuppose  the  real  state  of  the  title  to  have  been  unknown 
to  them. 

I  must  therefore,  as  against  Sykes^  have  construed  the 
deed  in  the  way  I  have  mentioned ;  and  I  must  presume 
the  Defendants  to  have  had  notice  of  the  actual  state  of 
Syhes^  title,  and  to  have  purchased  imder  that  title.  I 
must  deal  with  the  case,  as  against  them,  as  I  should 
have  dealt  with  it  agdnst  Syhesy  unless  the  length  of  time 
is  to  make  any  difference. 

With  regard  to  the  lapse  of  time ; — there  was  a  conti- 
nuing coverture  from  the  time  of  the  purchase  in  1793, 
imtil  the  death  of  Mrs.  Syhes.  The  title  then  descended 
on  the  female  Plaintiff;  this  happened  during  her  in- 
fancy, and  it  was  not  until  August,  in  the  year  1825, 
that  she  attuned  her  age  of  twenty-one  years.  This  is 
the  earliest  moment  from  which  I  can  reckon  the  time 
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"Here  was  then  a  period  of  five  months  before  her  mar- 
riage,  during  which  there  was  no  disability.  Taking, 
however,  the  whole  period  of  ten  years  and  a  half  before 
the  bill  was  filed,  which  is  the  utmost  time  that,  in&ct, 
elapsed,  it  is  clear  that  it  constitutes  no  bar  to  the  claim ; 
and  being  no  bar,  it  clearly  is  not  a  case  in  which  this 
C!onrt  can  raise  a  presumption  to  destroy  the  title  of  the 
Plaintiff.  The  question  therefore  comes  to  this,  whether 
there  has  been  such  delay  in  asserting  the  tide,  that  the 
Court  should  presume  in  favour  of  the  Defendants,  that 
which  it  would  not  presume  in  favour  of  Sykes.  The 
great  difficulty  in  the  Defendants'  way  is  this ; — that  I 
could  not  in  any  possible  view  of  the  case  raise  a  pre* 
sumption  in  their  favour,  which  would  not,  according  to 
the  way  that  I  have  read  the  deed,  be  contradicted  by 
the  words  of  the  deed.  If  the  words  were  equivocal,  or 
ambiguous,  or  doubtful,  and  if  a  case  were  suggested  in 
the  answer  as  to  the  existence  of  any  other  title,  I  might 
possibly,  in  the  circumstance  of  great  delay,  have  raised 
a  presumption  in  favour  of  tiie  Defendants ;  but  I  can- 
not raise  a  presumption  in  the  Defendants'  favour  ag^nst 
what  I  think  is  the  pl^  and  obvious  meaning  of  the 
language  of  the  redtals. 
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If  these  parties  bought  the  estate  on  the  supposition 
that  they  were  purchasing  an  estate  free  from  defect  of 
title,  they  have  great  reason  to  complain  of  those  who 
advised  them ;  but  I  am  satisfied  I  cannot,  consistently 
with  the  rules  on  wluch  Courts  of  justice  proceed,  do 
otherwise  than  make  a  decree  in  the  Plaintiff's  favour; 
and  I  must  make  the  decree  with  costs,  for  when  the 
claim  was  once  asserted,  the  parties  were  bound,  at  their 
peril,  to  see  if  they  had  any  ground  for  resisting  it : 
having  in  their  possession  this  deed  of  1793,  and  having 
no  ground  for  suggesting  any  intermediate  or  other  title 
in  Syhes,  under  which  the  Defendants  could  derive  a  title 
different  from  that  contiuned  in  the  deed  of  1793,  it  ap- 
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peara  to  me  Uiey  most  haTe  contested  this  only  for  the 
Nbbsov       chance  of  anything  that  m^t  arise  in  th^  fitYonr,  and 
Cijuuuov      '^  because  they  have  been  advised,  they  eould  resist  it 
socoessfiiUy,  if  the  tnith  of  the  case  were  disclosed. 


JM€T999 


This  Court  doth  dcdare  die  Pfadntil^  Marthm  Dmmam  Nm 
cnthled  to  the  fee-smple  end  inberitaiice  of  tbe  hereditiiifnt  cdDed 
the  Angel  Imm  kc^  in  ke^  as  the  hcircM  at>Uw  of  Jnm  SjfteM;  and 
the  FlaiDtiffi,  hj  their  hiD,  offertng  and  midertakn^  to  make  good 
anj  reaidne  of  the  pmrhaii*  money  contracted  to  be  paid  hj  /oAa 
CowBM0f  m  ftcy  for  the  porchaae  of  the  said  estate,  as  in  Ac,  after 
taking  the  accoonts  hereinafter  directed,  it  is  ordered,  diat  it  be  re- 
ferred to  the  Master  to  take  an  account  of  the  pmrhaiie  money  so 
eontracted  to  be  paid  for  the  hetcditanients  in  question  in  this  canse^ 
and  for  interest  thereon,  at  4i!.  per  cent,  per  annum,  ance  the  9th  day 
of  September,  1821;  and  Ac  take  an  account  of  what,  if  any  things 
has  been  eiqiendedby  William  Syiet  and  Be^jamim  Gtwhom  in  Ac^ 
or  by  the  Defendants,  or  any  of  them,  for  necessary  repairs  and  last- 
ing improirements  on  thesaid  cstatei^ and  Ac  compute  interest  at  4L 
per  cent,  per  annum  on  what  Ac.  so  laid  out,  and  Ac  the  amount  of 
such  lasl-mentioned  principal  and  interest  be  added  to  die  amount  of 
purchase-money  and  interest;  and  Ac  take  an  account  of  die  rents 
and  profits  recdred  by  the  said  Be^fwmm  Gmrktom  in  hia  lifetime, 
and  by  the  said  Defendants,  or  any  or  either  of  them,  oo  account  of 
the  said  estate,  since  the  said  9th  day  of  September,  1821,  or  which, 
without  his  or  their  wilful  default,  might  hare  been  so  receired ;  and 
in  case  it  shall  appear  that  the  Defendants,  or  any  or  either  of  them, 
hare,  or  has  been  in  possesijon  of  thesaid  estate,  or  any  part  diereoC 
during  any  time  or  times  since  the  said  9th  day  of  September,  1821, 
then  Ac  fix  an  occupation  rent  or  rents  Ac,  take  an  account  thereof, 
and  include  the  same  in  the  said  account  of  the  rents  and  profits, 
[Direction  to  tax  the  Plaintiffi  theur  costs  of  this  suit :  setoffmonisB 
found  due  on  account  of  rents  and  profits,  and  the  said  costs,  againat 
the  sum  found  due  on  account  of  purchase-money  and  interest,  and 
repairs  and  improvements,  and  interest.  Master  to  certify  to  whom 
the  balance  is  due,  and  upon  payment  by  the  Plaintifi  to  the 
Defendants  of  the  sum,  if  any,  found  due  to  them  on  the  balance,  or 
in  case  the  balance  is  owing  to  the  Plaintiffi^  then  the  Defendants  to 
reoonrey  the  said  estate  free  of  incumbrances,  by  the  said  Benjamm 
Clarkmm,  or  by  any  claiming  by,  from,  or  under  him  or  them,  to 
the  Plaintill^  Martika  Dumean  Neesom,  or  as  she  shall  direct,  and 
delircr  orcr  to  her  all  deeds,  papers,  and  writings  in  their  custody  or 
power  relating  thereto.  If  any  balanoe  is  owing  to  the  Plaintiffii, 
the  Defimdants  to  pay  the  same].    Usual  directions 
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24ih  and  25th 

CHKISTIAN  V.  FIELD-  ZlUdt^' 

T  December, 

HE  Plaintiff  instituted  a  creditors'  suit — Christian  The  Plaintiff  in 

T*  Chambers — against  the  executrix  and  devisees  of  the  g^t,  after  a  de- 

debtor^  and  a  decree  was  made  for  the  sale  of  the  real  es-  ^^wa  Stotc^ 

tate  of  the  testator  for  the  payment  of  his  debts.  TheDe-  may  sustain  a 

feQdantJFtif&/ had  been  the  solicitor  of  the  testator^  and  was  tion  against  a 

the  aolidtor  of  the  executrix  in  the  cause;  and  he  claimed  a  ^^^l^^u^  ^ 

lien  on  the  tide-deeds  of  the  real  estate  of  the  testator,  J?  *  *]«"  .<>n  the 

title-deeds. 
which  were  in  his  possession:  these  deeds  or  muniments      7^^  solicitor 

were  of  three  classes,  and  liable,  as  was  alleged,  to  three  ^^dde^^*^ 

several  daims.   First,  copies  of  court  rolls,  deposited  with  paying  a  sum  of 

the  Defendant,  by  the  testator,  as  a  security  for  costs,  of  oneration  of  an 

which  no  bill  had  then  been  delivered,  but  in  respect  ^^  ^^ 

of  which  the  Defendant  alle&ced,  by  his  answer,  that  testator's  es- 

o     ^      J  »  tate,  does  not, 

74/L  was  at  that  time  due.     Secondly,  certain  deeds  as  against  cre- 
which  were,  at  the  death  of  the  testator,  in  the  hands  of  testator,  neoet- 
II  certificated  conveyancer,  whose  claim,  amounting  to  ^^^^^^ 
Si  8*.,  the  Defendant  Field  had  paid,  and  to  whom  a  transaction 

alone*  acqaire 

receipt  for  the  deeds  had  been  given  in  the  name  of  the  a  lien  upon  the 
executrix, — Field  affixing  his  name  as  a  witness.    And,  ^^  title-deeds,  • 
thirdly,  certain  other  deeds  relating  to  property,  an  ad-  J^^j^^"'*™ 
verse  claim  to  which  had  been  set  up,  afler  the  testa-  paid, 
tor^s  death,  by  strangers, — and  had  been  compromised  ^f  ^®^^^ 
For  a  small  sum  of  money,  5L  of  which  was  paid  by  the  having  paid  a 

.  .  sum  which  was 

Defendant  Field,  who  prepared  the  release  executed  on  due  to  a  third 
Uuit  occasion.  ffi^^StJ^ 

deeds  belonging 
to  the  tesUtor's 

The  present  bill  was  filed  (as  supplemental  to  the  estate  for  the 

amount,  gave  a 
receipt  for  the 
deeds  fai  the  name  of  the  executrix,  and,  as  her  solicitor,  carried  into  the  Master's  office 
ber  examination,  in  which  the  sum  he  had  so  paid  was  stated  to  have  been  paid  by  the  exe- 
BOtrix,  and  was  allowed  accordingly : — Held,  that  the  solicitor  must,  in  such  circumstances, 
be  preramed  to  have  made  the  payment  on  the  behalf  and  on  the  personal  security  of  his 
elieot ;  and  that  he  could  not  claim  a  lien  upon  the  deeds  for  the  amount. 

VOL.  n.  N  H.  w. 
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suit  of  Christian  y.  Chambers)  against  Field  and  the  De- 
fendants in  the  ori^nal  suit;  alleging  that  the  sale 
directed  by  the  Court  could  not  proceed^  owing  to  the 
detention  of  the  title-deeds  by  the  Defendant,  and  pray- 
ing that  Field  might  be  decreed  to  deliver  up  the  deeds, 
or,  if  it  should  appear  that  he  had  any  lien  thereon,  to 
deliver  them  up  upon  payment  of  what  might  be  found 
due  to  him  in  respect  of  such  lien. 

The  Defendant,  by  his  answer,  claimed  a  lien  on  the 
several  grounds  above  stated  upon  the  different  classes 
of  instruments. 

It  appeared  that  the  solicitors  of  the  Plaintiff  had 
repeatedly  applied  for  an  account  of  the  Defendant's 
denumd,  but  had  been  unable  to  obtmn  a  statement 
from  him  either  of  the  deeds  what  he  held  or  the 
amount  of  his  didm :  that  an  attempt  had  been  made  to 
examine  him  upon  interrogatories  before  the  Master, 
but  that  the  Defendant  had  objected  to  such  examina- 
tion, and  his  objection  had  been  allowed  The  Defend- 
ant, however,  had  offered  to  prepare  and  deliver  an 
abstract  of  the  property  comprised  in  the  deeds  in  his 
possession  at  the  Plaintiff's  expense.  It  also  appeared 
that  the  executrix,  in  her  discharge  sworn  in  taking  the 
account  before  the  Master,  and  carried  in  by  the  De- 
fendant Field,  as  her  solicitor  in  the  suit,  {Christian  v. 
Chambers),  had  taken  credit  for  the  sums  in  respect  of 
which  the  two  latter  claims  of  lien  were  made,  as  hav- 
ing been  actually  pdd  by  her,  as  executrix,  on  account 
of  the  estate ;  and  such  payments  were  allowed  to  her 
in  that  account 


Argument.         Mr.  Sliarpe  and  Mr.  Francis  Bayky,  for  the  Plaintiff 
The  second  and  third  claims  of  lien  cannot  be  sw 
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tMned;  for  the  estate  has  been  already  charged  with 
these  sums  by  the  executrix^  with  the  cognizance  of 
the  Defendant  in  a  proceeding  in  which  he  acted  on  her 
bdialf.  The  first  claim — the  alleged  lien  on  the  copies 
of  ooort  roUsy  if  it  be  admitted  to  any  extent — ^must  be 
oonfined  to  the  costs  actually  due  by  the  testator  at  the 
time  of  making  the  deposit:  Jones  y.  Tripp{d) ;  HoOit 
V.  Claridge  (b) ;  Furhng  v.  Howard  (c).  And  it  has 
been  eyen  said,  that  an  equitable  mortgage  to  a  solicitor 
would  not  coyer  bills  of  costs  not  deliyered  when  the 
equitable  mortgage  was  made  (d).  The  costs  of  the 
suit,  occasioned  by  the  unreasonable  refusal  of  the  De- 
fendant to  give  up  the  documents  or  render  any  account, 
should  be  borne  by  him,  and  ought  not  to  be  treated  as 
the  ordinary  costs  of  a  suit  for  redemption. 

Mr.  Walker  and  Mr.  E.  Montagu^  for  the  Defendant. 

The  Plaintiff  has  no  title  to  sustain  this  suit ;  for  tlie 
Defendant  is  accountable  only  to  the  executrix,  who  re- 
presents the  estate.  There  is  no  allegation  which  can 
support  this  bill  by  a  creditor  agmnst  a  debtor  of  the 
testator;  and  the  objection  is  not  removed  by  the  at- 
tempt to  make  the  present  suit  supplemental  to  the  suit  of 
Christian  y.  Chambers.  The  Defendant  was  not  a  party 
to  that  suit:  he  does  not  admit  that  the  Plaintiff  is  a 


Argumeni, 


(a)  Jac.  322. 

{b)  4  Taunt.  807. 

(e)  2Sch.  &Lef.  115. 

{d)  Ex  parte  Bovill,  In  re 
Boamsj  August,  1826;  2  Mont. 
ft  Ayr.  382,  n.  (a).  The  case 
does  not,  however,  appear,  on 
examination  of  the  hook  of  the 
secretary  of  hankruptSy  (No.  173, 
1826y  p.  388),  to  he  an  authority 
for  the  proposition  stated  in  the 
report  The  mortgage  was  made 
OD  the  drd  of  February,  1819,  and 


recited  that  200^  and  upwardt 
was  then  due  to  the  solicitor  for 
costs.  Onthel9thof  April,1819, 
the  solicitor  delivered  his  bill  of 
costs,  amounting  to  332/.  1 U.  3<f. 
The  order  on  the  petition  declared 
him  entitled  to  the  benefit  of  the 
security  for  the  sum  of  200/., 
*'  being  the  amount  of  costs  in- 
curred at  the  date  of  the  inden- 
ture of  mortgage." — Mr.  Rose,for 
the  petitioner. — Mr.  PhilUmare, 
for  the  assignees. 
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creator  cf  the  tertator;  ad  he  Ini  liad  bo  opportmnty 
of  Apodiigtlie  alleged  debt  cftkFbbitilE  Tbe  ant 
j^CkruikmT.  CtiMfen  kieiinlerdBwcta;  die  De- 
fendant in  this  canae  ia  nollier  boond  bj  any  thing 
whidi  wnB  done  in  that  anit,  nor  ia  it  eridence  against 
him.  Theobjectioaia  not  one  c^BKie  fixm;  fiv  dK 
Defendant  may  be  aeriooaly  pfejndtted  by  harii^  to 
eontend  with  a  atm^er,  and  not  with  hia  own  dieirt. 
If  sued  by  the  execotiiz,  the  Defendant  would  aunpfy 
ahew  that  the  eiecntrix  was  indebted  to  hiniy  and,  m 
i^ainat  her,  he  would  be  entitled  to  hold  the  deeda  nntil 
he  WW  paid;  but  the  Phuntifl^  by  the  preaentfermof 
aoity  aedu  to  recover  the  property,  facharged  fiom  Uk 
haUlitieacf  the  executrix. 

If  this  fbnn  of  suit  can  be  sustained,  the  Defendant 
mnst  be  protected  by  bdi^  allowed  the  aame  benefit 
of  lien  as  he  would  hare  had  if  the  executrix  herself  was 
Plaintiff;  all  the  right  whidi  she  could  ccmfer,  the  De- 
fendant has  acquired.  With  reqpect  to  the  coats  doe 
at  the  time  of  the  depoat  by  the  testator,  the  Gen  is 
dear:  WWams  y.  Piggott{a)i  WarimrUm  y.  E^{b). 
And  the  lien  claimed  on  the  other  deeds  is^  in  reqiect 
of  actual  payments  made  by.  the  Defendant,  whereby 
the  property  was  relieved  firom  the  daims  of  other  per- 
sons; and,  as  to  the  second  class  of  documents,  the  De- 
fendant discharged  an  unquestionable  lien,  and  he  is 
entitled  to  stand  in  the  place  of  the  party  thus  piud  off: 
Glaholm  v.  Roumtree  (c).  The  Defendant,  as  a  mort- 
gagee,  was  not  bound  to  disdoee  his  securitiea  before 
payment :  Bratcne  v.  Lochhart  (d).  The  application  fcnr 
the  particulars  of  claim  were  not  accompanied  by  any 
offer  to  pay  what  was  due  to  the  Defendants;  and  there 


(a)  Jac  598.  (c)  6  Ad.  &  EIL  HO,  716. 

(b)  9  Sim.  508.  (</)  10  Sim.  421. 
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u  no  ground,  if  any  decree  is  made,  for  dealing  with  the 
case  as  to  costs  otherwise  than  as  a  oonunon  bill  for  re- 
demption. 


CflmiSTlAK 


Mr.  Kenyan  Parker  and  ]Mr.  Stintan,  for  the  other     Argmmeni. 
Defendants. 

Mr.  Sharpe,  in  reply. 

If  a  lien  can  be  acquired  by  the  solicitor  of  the  exe- 
cutrix agunst  creditors  of  the  testator,  it  may,  in  the 
same  manner,  and  on  the  same  principle,  be  acquired  in 
this  suit  by  the  solicitor  of  the  Defendant,  so  as  to  ren- 
der a  third  suit  necessary,  and  then  by  the  solicitor  of 
the  Defendant  in  that  suit,  and  so  on  ad  infinitum. 


Vicb-Chancellor  : — 

The  Plaintifi^,  having  instituted  a  suit  on  behalf  of  judgw^eni. 
himself  and  all  the  other  creditors  of  the  testator,  in 
which  he  obtained  a  decree  for  the  sale  of  the  real 
estate,  has  filed  this  bill,  in  order  to  carry  out  the  sale 
so  directed,  by  recovering  the  titie-deeds  in  the  posses- 
rion  of  the  present  Defendant,  treating  it  as  supplemental 
to  the  former  suit.  The  first  objection  which  has  been 
urged  on  behalf  of  the  Defendant  is,  that  it  neither  ap- 
pears upon  the  bill,  nor  is  admitted  or  proved  in  this 
cause, — called  the  supplemental  cause, — that  the  Plain- 
ti£F  is  either  a  creditor  or  otherwise  interested  in  the 
estate  of  the  testator ;  and  it  is  said  that  the  Defendant 
FiM  not  being  a  party  to  the  other  suit,  in  wluch  the 
debt  of  the  Plaintiff  is  established,  that  suit,  as  regards 
Fiddy  is  res  inter  alios  acta,  and  the  decree  inoperative 
against  the  Defendant.  The  rule  of  law,  that  res 
inter  alios  acta  non  nocet,  no  doubt  applies  to  pro** 
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tect  the  rights  of  a  party  from  being  prejudiced  by  a 
decision  in  another  cause,  in  which  he  has  had  no  op- 
portunity of  defending  them ;  but  it  has  no  application 
to  a  case  of  this  kind,  where  the  proceeding,  the  effect 
of  which  is  objected  to,  was  propeily  constituted  to  de- 
termine the  question  then  in  contest,  and  where  that 
question  was  determined  between  the  only  parties  com- 
petent to  contest  it,  namely,  the  creditors  and  the  exe- 
cutrix. The  result  of  that  suit,  by  establishing  daims 
upon  the  estate,  may,  if  the  estate  is  insuffident,  affect 
the  interest  of  the  other  creditors;  but  this  effect  must 
always  attend  a  judgment  recovered  against  a  debtor, 
whose  property  is  insufficient  for  the  payment  of  his 
debts.  And  it  would  be  not  more  unreasonable  for  the 
other  creditors  of  a  person  in  such  circumstances  to 
object  to  the  operation  of  a  judgment  against  their 
debtor,  as  being  res  inter  alios  acta,  tiian  it  is  for  the 
Defendant  to  make  the  same  objection  in  this  case. 
The  first  suit  has  not,  however,  even  the  consequential 
effect  I  have  adverted  to  upon  the  interests  of  the  De- 
fendant in  this  suit;  for  the  question  now  is,  what  are 
the  rights  of  tiie  Defendant  as  mortgagee  of  property 
bdon^g  to  tiie  estate  of  the  testator,  and  it  is  unim- 
portant to  him  whether  he  has  to  litigate  that  question 
with  the  executrix,  as  executrix,  or  with  any  esta- 
blished creditor  or  claimant  on  the  estate.  The  De- 
fendant may  justiy  contend,  that  he  is  not  liable, 
in  respect  of  the  documents  in  question,  to  the  suit 
of  any  person  who  is  not  interested  in  the  estate  of 
the  testator;  but,  if  a  party  has  established  his  interest 
in  the  documents  against  those  who  represent  that 
estate,  it  cannot  be  denied  that  he  is  entitied  to  enforce 
or  ^ve  effect  to  the  title  or  interest  he  has  so  established 
against  any  party  in  possession  of  the  documents. 
Take,  for  example,  tiie  case  of  one  who  has  obtained 
a  decree  for  the  specific  performance  of  a  contract  for 
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the  purchase  of  an  estate,  and  afterwards  finds  the  title- 
deeds  of  the  estate  in  the  possession  of  a  third  party 
claiming  a  lien  upon  them :  in  such  a  case  the  interest 
which  the  purchaser  has  acquired  under  the  decree 
would  be  a  sufficient  foundation  upon  which  to  demand, 
and,  if  necessary,  to  sue  for  the  recovery  of  the  deeds, 
although  the  suit  for  specific  performance,  as  against  the 
holder  of  the  deeds,  might  be  res  inter  alios  acta :  his 
lien  or  claim  might  not  be  affected ;  but  the  purchaser 
would  be  entitled,  as  against  him,  to  enforce  all  such 
rights  as  the  vendor  could  give,  and  had  in  fact  ^ven 
him. 
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The  Plaintifi^,  in  this  case,  has  obtiuned  a  decree,  in 
a  suit  against  all  proper  parties,  for  the  sale  of  the 
estate;  and  that  decree  is  not  impeached*  He  has 
thereby  acquired  a  sufficient  interest  enabling  him  to 
sustain  a  suit,  for  the  purpose  of  ^ving  efi*ect  to  and 
obtaining  the  benefit  of  the  decree,  and  that  is  all 
which  he  now  contends  for.  The  question,  then,  is, 
what  is  the  extent  of  the  lien  to  which  the  Defendant 
^t^U  is  entitled? 

The  deposit  of  the  copies  of  the  court  rolls  has  been 
proved  by  the  Defendant  to  have  been  made  to  secure 
the  payment  of  his  costs,  and  he  is,  therefore,  entitled 
to  hold  them  as  a  security  for  the  costs  due  at  the  time 
of  the  deposit. 

[His  Honor  stated  the  circumstances  under  which 
the  claims  of  lien  were  made  by  the  Defendant  Field  on 
the  second  and  tlurd  classes  of  deeds  (a).] 

It  has  been  insisted,  with  regard  to  the  second  of 
these  claims,  that,  inasmuch  as  the  conveyancer,  in 


(a)  Supra,  p.  177. 
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whoie  poflseflnon  the  deeds  were,  liad  a  Een  iqM»  them 
as  against  the  estate  cf  the  testator,  the  same  fien  wai^ 
on  the  pa jm^it  by  FiM,  tnuosfenred  to  him.  Tins  k 
by  DO  means  a  neoeasary  oonseqneiioe  c^  that  pajmeni; 
and  there  are  sereral  leaaons  whkdi  tjre^eni  it  haYing 
that  effect  in  this  case.  In  the  first  plaoe,  die  deeds  are 
deliTered  up  to  the  execntrij^  and  not  to  FkU;  and 
then  the  executrix,  in  her  examination  on  oath,  in  wfaidi 
FiM  acts  as  her  solicitor,  states  the  payment  to  hate 
been  made  by  her,  and  the  amount  is  aDowed  in  her 
accounts  aooor£ngly.  It  would  be  imposnble  to  treat 
the  Defendant  Field  as  a  creditor  of  the  estate  fi>r  dtt 
same  sum,  without  taking  s(mie  steps  to  relieye  the 
estate  from  the  former  payment.  But  the  piesumptioa 
rather  is,  that  the  first  diaige  by  the  executrix  is  ac- 
curately made:  nothing  is  more  common  than  for  a 
solicitor  to  advance  money  on  the  personal  security  of 
his  client  in  cases  of  this  nature.  Iamof<qnnion,that  I 
ought  to  treat  it  as  the  payment  of  the  executrix  by  the 
hand  cffFieU,  her  soEdtor;  and  that  ihe  solicitor  has^ 
therefore,  no  Uen  on  the  estate  of  the  testator  fcnr  that 
sum. 


The  third  claim  of  the  sum  paid  by  FiM  in  respect 
of  the  compromise  of  an  adverse  claim  to  part  of  the 
property  of  the  testator,  is  even  more  clearly  untenable 
than  that  which  was  last  adverted  ta  The  adverse  chum- 
ants  had  no  lien  on  the  property,  nor  could  Field  acquire 
any  such  lien  by  the  payment  of  the  whole  or  any  part 
of  the  price  for  which  their  claims  were  extinguished. 


The  only  question  which  rem^s  is  that  of  the  costs  of 
this  suit  The  Haintiff,  by  his  bill,  wholly  denies  the 
claim  of  the  Defendant  to  a  lien  upon  any  document  for 
any  purpose  whatever,  and  this  justified  the  Defendant 
in  carrying  the  suit  to  a  hearing;  for,  to  some  extent,  he 
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had  a  lien.  I  think,  therefore,  the  Plaintiffs  are  not  enti-  1342. 
tied  to  costs  against  ^te/cf.  On  the  other  hand,  the  claim  of 
the  Defendant  goes  much  beyond  what  he  was  entitled 
to.  Nor  can  I  overlook  the  fact,  that  part  of  his  claim 
is  in  direct  contradiction  to  a  case  which,  under  his  ^^^^9^"^^^* 
conduct  as  solicitor,  Mrs.  Chambers  made  and  verified 
by  her  oath.  I  ako  repeat, — what  I  have  before  stated 
and  acted  upon, — that,  in  deciding  upon  questions  of 
costs,  not  depending  exdusively  upon  regularity  of  prac- 
tice in  the  strict  sense  of  the  word,  I  shall  always  con- 
rider  myself  bound  to  see  whether  the  parties,  by  rea- 
sonable care,  might  not  have  avoided  the  necessity  for 
litigation  (a). 

[His  Honor,  adverting  to  the  evidence  of  applications 
by  the  solicitors  of  the  Plaintiff  for  the  amount  of  the  lien 
claimed  before  the  institution  of  the  suit,  said  that  no 
satififactory  reason  had  been  given  by  the  Defendant 
for  disr^arding  these  applications.  No  costs  of  the  suit 
should  be  given  to  Field.  The  decree  to  be,  that  Field 
should  deliver  up  the  deeds  on  payment  of  the  other 
co0t8  (exclusive  of  the  sums  disallowed),  without  preju- 
dice to  any  right  of  the  Plaintiff  and  the  other  Defend- 
ants to  retain  their  costs  of  the  suit  out  of  the  estate, 
or  receive  them  in  the  other  suit] 

(a)  MUUngton  v.  Fox,  3  Myl.  &  Cr.  352 ;  CoUmm  v.  Simms,  infra. 
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An  order  to 
dHmtM,for 
want  of  pffOK- 


edvpon  DOCioe 
of  motion,  inti- 
tuled in  the 
nameoftitf 


tluee  Ddeod- 

one  of  the  De- 
fendant! had 
been  ftrvck  out 

by 


eoati,  aairre- 
gnkr. 


ROWLATT  V.  CATTELL. 

There  wei«  tluee  Defendants.  The  bill  was 
amended,  by  striking  out  the  name  of  one  of  them. 
Afterwards,  one  of  the  remaining  Defendants  gave 
notice  of  motion  to  dismiss  for  want  of  proeecatimi,  and 
Intituled  the  notice  In  the  cause,  naming  all  the  three 
Defendants.  The  Plaintiff  did  not  sppear,  and  the 
order  was  made  upon  affidavit  of  senrioe. 


'Sir.  Temple  moved  to  dischaige  the  order,  with  coetB, 
as  irregular, — ^being  obtained  in  a  suit  erroneouslj  inti- 
tuled:  West  V.  Smith  {a). 

Mr.  Sharpe^  contri,  said,  the  only  question  was,  whe- 
ther the  order  was  obtuned  in  the  caus^cnr  not?  There 
was  no  irr^ularity  or  inconvenience  in  the  drcum- 
stance,  that  a  non-existing  Defendant  was  named:  all 
the  actual  parties  were  named,  and  the  notice  and  cnder 
were  not  the  less  operative  as  to  them.  If  the  order  was 
not  made  in  the  cause,  it  was  a  nullity,  and  the  Plaintiff 
had  no  ground  to  move  to  dischaige  it:  SelUu  v.  Doap- 
son  (i) :  Boddy  v.  Kent  (c). 


The  Vice-Chancellor  discharged  the  order  with 
costs. 


(a)  3  Bear.  306. 

(6)  2  Dick.  738 \S.C.2  Anstr. 


458,  n. 
(c)  1  Mer.  361. 
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GOLDSMID  V.  GOLDSMLD.  m  andim 

--.  December. 

1  HE  act  1  Geo.  4,  c.  42,  intituled,  "  An  Act  to  au-  Trustees  of  a 

ihorize  a  composition  for  the  debt  remaining  due  to  his  power  to^p^^ 

Majesty  from  the  late  ^ftrcrAam  Goldsmid,  merchant,  and  ^^^^ch^oiIHr 

his  surviving  partners,**  recited  that,  at  the  death  of  moreofwjreral 

Abraham  Goldsmid,  a  sum  of  466,700/.  was  due  to  his  power  as  the 

Majesty  fix)m  the  co-partnership,  and  recited  also  a  deed  ggig^t,  appoint- 

of  inspectorship  confirmed  by  a  former  act,  (52  Geo.  3,  jJ^JJ^jf^f  ^ 

c  75),  whereby  Thomas  Bainbridge^  Alexander  Baring^  whom  A.,  one 

William  Joseph  Denisony  and  George  Wordy  nominated  of  the  power, 

by  the  Lords  of  the  Treasury  to  superintend,  du^ct,  and  ^r^ts'to  beT- 

controul  the  administration  of  the  property  of  the  several  ^^^^^  ^T  *  ^' 

,  .  sequent  deed ; 

concerns  therein  mentioned,  were  appointed  inspectors  and  by  that 
accordingly;  and  it  confirmed  an  arrangement  to  dis-  a. and aU the 
diarge  the  estates  ofthe  parties  on  payment  of  a  dividend  ^'J^^the'^ 
of  17«-  6rf.  in  the  pound.     The  act  then  proceeded  as  trusts  of  the 
follows : — "  And  be  it  further  enacted.  That  so  much  of  dared  to  be  for 
the  property  of  the  said  Aaron  Goldsmid  and  Thomas  A.^'forltfe' with 
Moxaoy  and  of  the  estate  and  effects  of  the  «ud  Abraham  remainder,  in 

equal  shares, 

Goldsmid  which  shall  be  so  acquitted  and  discharged  as  amongst  four 

aforesaid,  as,  in  case  such  acquittance  and  discharge  had  objects  of  the 

not  been  made,  would  have  been  applicable  to  the  pay-  j^^^to  sudi" 

ment  in  full  of  the  sidd  debt  of  466,700/.  and  the  said  Umitations.  in 

-  respect  of  the 

other  debts,  under  the  arrangement  so  acceded  to  on  the  interests  in 
part  of  the  Crown,  as  hereinbefore  is  mentioned,  shall  gh^^to^e^' 
immediately  after  such  certificate  as  aforesaid  shall  have  ^^^^  "  *^' 

•^  ^  ^     ^  tween  them- 

been  signed  by  the  said  commissioners  of  the  treasury,  selves,  their 
or  any  three  of  them,  be  paid,  disbursed,  divided,  or  respectively,  as* 
settled  to,  amongst,  upon,  or  in  trust  for,  or  for  the  ^intr^A*^by 

will,  limited  the 
share  of  one  of  the  appointees  to  trustees  for  the  appointee,  his  wife  and  children, — the 
wife  not  being  an  (express)  object  of  the  original  power ; — Held^  that  the  appointment  was 
an  effectual  execution  of  the  power, — ^being  equivalent  to  an  appointment  to  A.,  and  a  sub- 
sequent and  independent  settlement  by  A.  of  the  fund  which  A.  acquired  by  such  appoint- 
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benefit  of  the  said  Aaron  Goldsmid  and  Thonuu  Moxon^ 
or  their  respective  descendants,  and  the  widow  and  de- 
cendants  of  the  s^d  Abraham  Goldsmidy  or  any  one  or 
more  of  the  aforesaid  several  persons,  exclusivelj  of  the 
other  or  others  of  the  esldi  Aaron  Goldsmidy  and  ThomoM 
Mozon,  or  their  respective  descendants,  and  the  widow 
and  decendants  of  the  said  Abraham  Goldsmid^  and  the 
same  shall  be  an  interest  or  interests  vested  in  and  paid 
and  payable  to  them  or  any  of  them,  on  or  at  such  age, 
day  or  time,  or  respective  ages,  days  or  times,  and  be 
divided  between  and  among  them  in  such  shares,  and 
charged  and  chargeable  with  the  payment  of  such  an- 
nual or  other  sum  or  sums  of  money  to  them  or  any  of 
them,  and  shall  be  upon  such  conditions,  under  such  re- 
strictions, and  subject  to  such  powers,  declarations  and 
agreements,  and  generally  in  such  manner  for  the  benefit 
of  the  persons  hereinbefore  mentioned  or  any  of  them, 
as  they  the  said  T.  Bainbrtdgcy  A,  Barinff,  W.  J.  Deniton, 
and  G.  Ward,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall 
think  reasonable,  and  shall  by  any  deed  or  deeds,  or  in- 
strument or  instruments  in  writing,  with  or  without 
power  of  revocation  or  new  appointment,  direct  or  ap- 
point; and  for  that  purpose  be  and  be  considered, 
deemed  and  taken  as  one  fund,  without  any  regard  to 
the  separate  or  conflicting  interests,  if  any  such  conflict- 
ing interests  there  be,  of  the  parties  interested  in  the 
same,  inasmuch  as  the  concessions  made  by  the  said  cre- 
ditors, and  hereby  authorized  to  be  made  by  the  Crown, 
are  to  prevent  any  of  them  the  said  Thomas  Moxm^ 
Aaron  Goldsmid^  and  Nathan  Solomons^  and  the  repre- 
sentatives of  the  said  Abraham  Goldsmid^  or  the  legatees 
under  the  same,  or  any  other  person  or  persons  claiming 
or  deriving  any  right,  title,  or  interest  under  the  same, 
(so  far  as  respects  the  trust  fund,  subject  to  the  provision 
of  the  said  indenture  of  the  27th  of  November,  1810), 
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firam  haying  any  claim  or  demand  on  the  others  or  other 
of  diem,  for  any  excess  which  they  respectively  may 
have  paid  beyond  their  due  proportion  of  the  debts  of 
the  said  co-partnerships^  or  either  of  them,  or  the  greater 
proportion  of  their  respective  property  brought  into  the 
limd,  subject  to  the  provisions  of  the  said  indenture  of 
the  27th  of  November,  1810,  or  the  greater  amount  of 
the  debts  or  demands  to  which  they  respectively  were 
subject  or  liable." 
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A  deed-poll  dated  the  24th  of  April,  1821,  was  exe- 
cuted by  Tn  Babdnidge^  A.  Baring^  W.  •/•  Denison,  and 
€r.  Wordy  whereby,  reciting  their  sdd  powers,  they  dis- 
posed of  seven  twentieths  and  three  twentieths  of  the 
fund  which,  under  the  arrangement  and  the  act,  had 
been  released  firom  the  chums  of  the  creditors,  and  they 
then  directed,  appointed,  and  declared,  as  follows: — 
«  And  the  other  or  remaining  ten  equal  twentieth  shares 
or  moiety  thereof  shall  belong  and  be  paid,  transferred, 
and  asngned  unto  the  sdd  Ann  Goldsmid,  Daniel  EUason, 
and  haac  Lyon  Goldsmidy  their  executors,  administrators, 
and  asfflgns,  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  the  powers,  pro- 
visoes, agreements,  and  declarations  intended  to  be  de- 
clared and  contuned  concerning  the  same,  for  the  benefit 
of  the  said  Ann  Goldsmidy  the  widow,  and  Moses  Gold' 
mrnd,  Esther  Goldsmid,  Mary  Levein^  and  Elms  Goldsmid, 
children  of  the  sud  Abraham  Goldsmid,  and  their  issue, 
by  and  in  an  indenture  already  prepared  and  engrossed, 
and  intended  to  bear  date  the  day  next  after  the  date  of 
these  presents,  and  to  be  made  between  the  said  T. 
Bainbridffe,  A.  Baring^  W,  J.  Denison,  and  G.  Wardy  of 
the  first  part,  Thomas  Moxon  of  the  second  part,  the 
said  Ann  Goldsmid  of  the  third  part,  and  the  said  Ann 
OMsmidf  Daniel  EKasony  and  Isaac  Lyon  Goldsmid  of 
the  fourth  part,  and  moreover  that  the  said  indenture,  so 
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benefit  of  the  said  Aaron  Goldsmid  and  TTiomas  Moxon, 
or  their  respective  descendants,  and  the  widow  and  de- 
cendants  of  the  s^d  Abraham  Goldsmid^  or  any  one  or 
more  of  the  aforesaid  seyeral  persons,  exclusively  of  the 
other  or  others  of  the  esl'di  Aaron  Goldsmid^  and  ThomoM 
MozoTiy  or  their  respective  descendants,  and  the  widow 
and  decendants  of  the  said  Abraham  Goldsmid,  and  the 
same  shall  be  an  interest  or  interests  vested  in  and  paid 
and  payable  to  them  or  any  of  them,  on  or  at  such  age, 
day  or  time,  or  respective  ages,  days  or  times,  and  be 
divided  between  and  among  them  in  such  shares,  and 
charged  and  chargeable  with  the  payment  of  such  an- 
nual or  other  sum  or  sums  of  money  to  them  or  any  of 
them,  and  shall  be  upon  such  conditions,  under  such  re* 
strictions,  and  subject  to  such  powers,  dedaralions  and 
agreements,  and  generally  in  such  manner  for  the  benefit 
of  the  persons  hereinbefore  mentioned  or  any  of  them, 
as  they  the  said  T.  BatTdnidffe,  A.  Baring ^  W.  J.  Demmm^ 
and  G.  Ward,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor^  shall 
think  reasonable,  and  shall  by  any  deed  or  deeds,  or  in* 
strument  or  instruments  in  writing,  with  or  without 
power  of  revocation  or  new  appointment^  direct  or  i^ 
point;  and  for  that  purpose  be  and  be  considered^ 
deemed  and  taken  as  one  fund,  without  any  regard  to 
the  separate  or  conflicting  interests,  if  any  such  conflict- 
ing interests  there  be^  of  the  parties  interested  in  the 
same,  inasmuch  as  the  concessions  made  by  the  said  cre- 
ditors, and  hereby  authorized  to  be  made  by  the  Crown, 
are  to  prevent  any  of  them  the  said  Thomas  Max<m, 
Aarm  GoMsmt)!,  und  Nathan  Sobmon^f  and  the  repre- 
aentativee  of  the  said  Abraham  Goldsmid,  or  the  legatees 

ay  other  person  oj  '         is  claimbg 

ori^^^^^^^^^Hlitl^,  or  int45*         ^B^e  f^ame^ 

proviaion 
!810), 
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fJNjm  haying  any  daam  or  demand  on  the  others  or  other 
of  tibem,  for  any  excess  which  they  respectively  may 
have  paid  beyond  their  due  proportion  of  the  debts  of 
the  said  oo-partnershipe,  or  either  of  them,  or  the  greater 
proportion  of  their  respective  property  brought  into  the 
fiind,  subject  to  the  provisions  of  the  said  indenture  of 
the  27th  of  November,  1810,  or  the  greater  amount  of 
the  debts  or  demands  to  which  they  respectively  were 
snbjeot  or  liable." 
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1842. 

GOLDSMIP 

V. 
GOLDSMID. 

SUUmeni. 


A  deed-poll  dated  the  24th  of  April,  1821,  was  exe- 
cuted by  T.  BaMridgej  A.  Baring^  W.  J.  Denisan,  and 
G*  Wordy  whereby,  reciting  their  sidd  powers,  they  dis- 
posed of  seven  twentieths  and  three  twentieths  of  the 
fund  which,  under  the  arrangement  and  the  act,  had 
been  released  firom  the  claims  of  the  creditors,  and  they 
then  directed,  appointed,  and  declared,  as  follows: — 
^  And  the  other  or  remaining  ten  equal  twentieth  shares 
or  moiety  thereof  shall  belong  and  be  paid,  transferred, 
and  asngned  imto  the  said  Ann  Goldsmidy  Daniel  EUasan, 
and  luiac  Lyon  Goldsmid,  their  executors,  administrators, 
and  asfflgns,  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  the  powers,  pro- 
visoes, agreements,  and  declarations  intended  to  be  de- 
dared  and  contained  concerning  the  same,  for  the  benefit 
of  the  said  Ann  Gobhmid,  the  widow,  and  Moses  Gold- 
indd,  Esther  Goklsmid,  Mary  Levein,  and  Elms  Goldsmid^ 
children  of  the  said  Abraham  Goldsmid^  and  their  issue, 
by  and  in  an  indenture  already  prepared  and  engrossed, 
nd  intended  to  bear  date  the  day  next  after  the  date  of 
presents,  and  to  be  made  between  the  said  T. 
t,  A.  Baring,  W,  J,  Denison,  and  G.  Ward,  of 
Ih^/fieit  part,  TTiomas  Moxon  of  the  second  part,  the 
Ooldsmid  of  the  third  part,  and  the  said  Ann 
{Darnel  EHasan,  and  Isaac  Lyon  Goldsmid  of 
.  part,  and  moreover  that  the  smd  indenture,  so 
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Statement, 


already  prepared  and  engrossed^  shall  be  forthwith  exe- 
cuted by  the  several  parties  thereto  accordingly." 

By  an  indenture  of  the  25th  of  April,  1821,  beiDg 
the  deed  referred  to,  and  executed  by  all  the  parties,  as 
expressed  in  the  preceding  deed-poll,  reciting  an  agree- 
ment that  the  property  should  be  disposed  of  as  therein- 
after mentioned,  it  was  expressed  that,  in  pursuance  of, 
and  in  obedience  to  the  said  deed-poll,  and  in  considenir 
tion  of  the  premises, — it  was  thereby  agreed  and  declared 
between  and  by  the  parties  thereto,  that  they  the  said 
Ann  Croldsmidy  Daniel  EUasony  and  Isaac  Lyon  Gotdsimd^ 
and  their  executors,  administrators,  and  assigns,  should, 
subject  to  the  power  of  revocation  reserved  by  the  said 
deed-poll,  stand  and  be  possessed  of,  and  interested  in, 
all  and  singular  the  ten  equal  twentieth  shares  or  moiety 
by  the  said  deed-poll  appointed  unto  them,  of  and  in  the 
remwning  funds  or  property  thereby  distributed,  upon 
trust  from  time  to  time  to  lay  out  and  invest  the  said 
trust  monies,  and,  during  the  life  of  the  said  Ann  GMr 
smidy  pay  the  interest,  dividends,  and  annual  produce  of 
the  same  unto  or  permit  the  same  to  be  received  by  the 
said  Ann  Goldsmid  and  her  assigns,  for  her  and  their 
own  benefit ;  and  that  from  and  immediately  after  the 
decease  of  the  said  Ann  Goldsmid^  the  said  trust  monies 
and  the  interest,  dividends,  and  annual  produce  thereof 
should  be  divided  into  four  equal  shares,  and  one  of  such 
shares  allotted  to  each  of  them  the  said  Moses  Goldsmid^ 
Esther  Goldsmid^  Mary  Levei%  and  EUas  Goldsmidy  and 
the  shares  so  respectively  allotted  to  each  such  son  or 
daughter  of  the  said  Abraham  Goldsmidy  to  respectively 
remain  and  be  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers, 
provisoes,  and  declarations  in  favourer  for  the  benefit  of 
the  son  or  daughter  to  whom  such  share  should  be 
allotted,  and  his  respective  wife  and  child  or  children. 
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orherrespeclive  chfld  or  children^  (as  the  case  may  be), 
with  such  provbions  for  his  or  her  or  their  respective 
maintenance  and  education,  and  at  such  time  or  respec- 
tive limes  and  in  such  shares  and  manner,  and  with  such 
limitations  over  in  favour  of  all  or  any  other  of  such  sons 
or  daughters  to  whom  such  shares  are  so  respectively 
aUotted,  and  their,  his,  or  her  respective  issue,  as  the 
said  Ann  Goldtmid  by  her  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  executed  as  therein 
mentioned,  should  director  appoint;  and  in  default  of 
such  direction  or  appointment,  and  so  far  as  such  direc- 
tion or  appointment,  if  incomplete,  should  not  extend, 
then  the  said  share  so  respectively  allotted  to  each  such 
son  or  daughter  as  aforesaid  should  respectively  remain 
and  be  in  trust  for  him  or  her  respectively,  and  his  or 
her  respective  executors,  administrators,  and  assigns,  for 
his  or  her  absolute  benefit. 


1842. 


60LD8MID 

V. 
OOLDSmD. 

statement. 


Ann  Goldsmid  by  her  will  dated  in  December,  1825, 
expressed  to  be  in  exercise  of  her  power  under  the  s^d 
deed-poll  and  indenture,  appointed  the  fund  amongst  the 
four  sons  and  daughters  of  Abraham  Goldsmid,  who 
were  to  be  the  objects  of  it ;  and  with  regard  to  one  share 
she  directed  that  the  trustees  or  trustee  thereof  should 
from  time  to  time  apply  and  dispose  of  all  or  any  part 
or  parts  of  the  same  unto  or  for  the  benefit  of  Moses 
Goldsmid  in  such  manner  as  they  or  he  the  said  trustees 
or  trustee  should  in  their  or  his  uncontrolled  discretion 
think  fit ;  and  subject  thereto  should,  during  the  life  of 
the  sfdd  Moses  Goldsmid,  pay  the  annual  produce  of  the 
same,  or  of  so  much  thereof  as  should  remain  unapplied 
and  undisposed  of  under  the  trusts  aforesaid,  unto  the 
sud  JUoses  Goldsmid  for  his  own  benefit,  until  he  should 
assign,  charge,  or  otherwise  dispose  of  the  same  or  any 
part  thereof  by  way  of  anticipation,  or  agree  so  to  do,  or 
should  do  some  act  whereby  the  same  or  any  part  thereof, 
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GOLDSMID 

V, 
G0LD8MID. 

Statement. 


already  prepared  and  engrossed,  shall  be  forthwith  exe- 
cuted by  the  several  parties  thereto  accordingly.** 

By  an  indenture  of  the  25th  of  April,  1821,  beuig 
the  deed  referred  to,  and  executed  by  all  the  parties,  as 
expressed  in  the  preceding  deed-poll,  reciting  an  agree- 
ment that  the  property  should  be  disposed  of  as  therein- 
after mentioned,  it  was  expressed  that,  in  pursuance  of, 
and  in  obedience  to  the  siud  deed-poll,  and  in  considenir 
tion  of  the  premises, — it  was  thereby  agreed  and  declared 
between  and  by  the  parties  thereto,  that  they  the  sud 
Ann  Goldsmidy  Daniel  IHliason,  and  Isaac  Lyon  Goldsmidf 
and  their  executors,  administrators,  and  assigns,  should, 
subject  to  the  power  of  revocation  reserved  by  the  said 
deed-poll,  stand  and  be  possessed  of^  and  interested  in, 
all  and  singular  the  ten  equal  twentieth  shares  or  moiety 
by  the  said  deed-poll  appointed  unto  them,  of  and  in  the 
remdning  funds  or  property  thereby  distributed,  upon 
trust  from  time  to  time  to  lay  out  and  invest  the  said 
trust  monies,  and,  during  the  life  of  the  said  Ann  GoU- 
smid,  pay  the  interest,  dividends,  and  annual  produce  of 
the  same  unto  or  permit  the  same  to  be  received  by  the 
said  Ann  Goldsmid  and  her  assigns,  for  her  and  their 
own  benefit ;  and  that  from  and  immediately  after  the 
decease  of  the  said  Aim  Goldsmidy  the  said  trust  monies 
and  the  interest,  dividends,  and  annual  produce  thereof 
should  be  divided  into  four  equal  shares,  and  one  of  such 
shares  allotted  to  each  of  them  the  said  Moses  Goldsmid^ 
Esther  Goldsmid,  Mary  Levein,  and  JSlias  Goldsmid,  and 
the  shares  so  respectively  allotted  to  each  such  son  or 
daughter  of  the  said  Abraham  Goldsmid,  to  respectively 
remain  and  be  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers, 
provisoes,  and  declarations  in  favourer  for  the  benefit  of 
the  son  or  daughter  to  whom  such  share  should  be 
allotted,  and  his  respective  wife  and  child  or  children. 
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or  her  respective  chUd  or  children^  (as  the  case  may  be), 
with  such  provbions  for  his  or  her  or  their  respective 
maintenance  and  education^  and  at  such  time  or  respeo- 
tire  limes  and  in  such  shares  and  manner,  and  with  such 
limitations  over  in  favour  of  all  or  any  other  of  such  sons 
or  daughters  to  whom  such  shares  are  so  respectively 
allotted,  and  their,  his,  or  her  respective  issue,  as  the 
said  Ann  Goldtmid  by  her  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  executed  as  therein  . 
mentioned,  should  director  appoint;  and  in  default  of 
such  direction  or  appointment,  and  so  far  as  such  direc- 
tion or  aj^intment,  if  incomplete,  should  not  extend, 
then  tiie  said  share  so  respectively  allotted  to  each  such 
son  or  daughter  as  aforesaid  should  respectively  rem^n 
and  be  in  trust  for  him  or  her  respectively,  and  his  or 
her  respective  executors,  administrators,  and  assigns,  for 
his  or  her  absolute  benefit. 


1842. 


OOLDSMID 

V. 
OOLDSmD. 

Statement. 


Ann  Goldsmid  by  her  will  dated  in  December,  1825, 
expressed  to  be  in  exercise  of  her  power  under  the  said 
deed-poll  and  indenture,  appointed  the  fund  amongst  the 
four  sons  and  daughters  of  Abraham  Goldsmid^  who 
were  to  be  the  objects  of  it ;  and  with  regard  to  one  share 
she  directed  that  the  trustees  or  trustee  thereof  should 
from  time  to  time  apply  and  dispose  of  all  or  any  part 
or  parts  of  the  same  unto  or  for  the  benefit  of  Moses 
Goldsmid  in  such  manner  as  they  or  he  the  said  trustees 
or  trustee  should  in  their  or  his  uncontrolled  discretion 
think  fit ;  and  subject  thereto  should,  during  the  life  of 
the  sfdd  Moses  Goldsmid,  pay  the  annual  produce  of  the 
same,  or  of  so  much  thereof  as  should  remain  unapplied 
and  imdisposed  of  under  the  trusts  aforesaid,  imto  the 
said  Moses  Goldsmid  for  his  own  benefit,  until  he  should 
asragn,  charge,  or  otherwise  dispose  of  the  same  or  any 
part  thereof  by  way  of  anticipation,  or  agree  so  to  do,  or 
should  do  some  act  whereby  the  same  or  any  part  thereof. 
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Statement, 


already  prepared  and  engrossed,  shall  be  forthwith  exe- 
cuted by  the  several  parties  thereto  accordingly.** 

By  an  indenture  of  the  25th  of  April,  1821,  being 
the  deed  referred  to,  and  executed  by  all  the  parties,  as 
expressed  in  the  preceding  deed-poll,  reciting  an  agree- 
ment that  the  property  should  be  disposed  of  as  therdn- 
afler  mentioned,  it  was  expressed  that,  in  pursuance  of, 
and  in  obedience  to  the  siud  deed-poll,  and  in  considenir 
tion  of  the  premises, — it  was  thereby  agreed  and  declared 
between  and  by  the  parties  thereto,  that  they  the  said 
Ann  Goldsmid,  Daniel  Eliasony  and  Isacu:  Lyon  GoldsmH 
and  their  executors,  administrators,  and  assigns,  should, 
subject  to  the  power  of  revocation  reserved  by  the  said 
deed-poll,  stand  and  be  possessed  of^  and  interested  in, 
all  and  singular  the  ten  equal  twentieth  shares  or  moiety 
by  the  said  deed-poll  appointed  unto  them,  of  and  in  the 
remdning  funds  or  property  thereby  distributed,  upon 
trust  from  time  to  time  to  lay  out  and  invest  the  said 
trust  monies,  and,  during  the  life  of  the  said  Ann  GoUr 
smid,  pay  the  interest,  dividends,  and  annual  produce  of 
the  same  unto  or  permit  the  same  to  be  received  by  the 
said  Ann  Goldsmid  and  her  assigns,  for  her  and  their 
own  benefit ;  and  that  from  and  immediately  after  the 
decease  of  the  said  Ann  Goldsmid^  the  said  trust  monies 
and  the  interest,  dividends,  and  annual  produce  thereof 
should  be  divided  into  four  equal  shares,  and  one  of  such 
shares  allotted  to  each  of  them  the  smd  Moses  GoldsmH 
Esther  Goldsmid,  Mary  Levein,  and  Elias  Goldsmid,  and 
the  shares  so  respectively  allotted  to  each  such  son  or 
daughter  of  the  said  Abraham  Goldsmid,  to  respectively 
remain  and  be  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers, 
provisoes,  and  declarations  in  favourer  for  the  benefit  of 
the  son  or  daughter  to  whom  such  share  should  be 
allotted,  and  his  respective  wife  and  child  or  children. 
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or  her  respective  child  or  children^  (as  the  case  may  be), 
with  such  provisions  for  his  or  her  or  their  respective 
maintenance  and  education,  and  at  such  time  or  respec- 
tive times  and  in  such  shares  and  manner,  and  with  such 
linutations  over  in  favour  of  all  or  any  other  of  such  sons 
or  daughters  to  whom  such  shares  are  so  respectively 
allotted,  and  their,  his,  or  her  respective  issue,  as  the 
said  Ann  Goldtmid  by  her  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  executed  as  therein  . 
motioned,  should  director  appoint;  and  in  default  of 
such  direction  or  appointment,  and  so  far  as  such  direc- 
tion or  appcnntment,  if  incomplete,  should  not  extend, 
tiien  the  said  share  so  respectively  allotted  to  each  such 
son  or  daughter  as  aforesaid  should  respectively  remain 
and  be  in  trust  for  him  or  her  respectively,  and  his  or 
her  respective  executors,  administrators,  and  assigns,  for 
his  or  her  absolute  benefit. 


1842. 


statement. 


Ann  Goldsmid  by  her  will  dated  in  December,  1825, 
expressed  to  be  in  exercise  of  her  power  under  the  said 
deed-poll  and  indenture,  appointed  the  fund  amongst  the 
four  sons  and  daughters  of  Abraham  Goldsmidy  who 
were  to  be  the  objects  of  it ;  and  with  regard  to  one  share 
she  directed  that  the  trustees  or  trustee  thereof  should 
tram  time  to  time  apply  and  dispose  of  all  or  any  part 
or  parts  of  the  same  unto  or  for  the  benefit  of  Moses 
Goldsndd  in  such  manner  as  they  or  he  the  said  trustees 
or  trustee  should  in  their  or  his  uncontrolled  discretion 
think  fit ;  and  subject  thereto  should,  during  the  life  of 
the  sfdd  Moses  Goldsmid,  pay  the  annual  produce  of  the 
same,  or  of  so  much  thereof  as  should  remain  unapplied 
and  undisposed  of  under  the  trusts  aforesaid,  imto  the 
said  Moses  Goldsmid  for  his  own  benefit,  until  he  should 
assign,  charge,  or  otherwise  dispose  of  the  same  or  any 
part  thereof  by  way  of  anticipation,  or  agree  so  to  do,  or 
should  do  some  act  whereby  the  same  or  any  part  thereof. 
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tect  the  rights  of  a  party  from  being  prejudiced  by  a 
decision  in  another  cause,  in  which  he  has  had  no  op- 
portunity of  defending  them;  but  it  has  no  applicatioa 
to  a  case  of  this  kind,  where  the  proceeding,  the  effect 
of  which  is  objected  to,  was  properly  constituted  to  de- 
termine the  question  then  in  contest,  and  where  that 
question  was  determined  between  the  only  parties  com- 
petent to  contest  it,  namely,  the  creditors  and  the  exe- 
cutrix. The  result  of  that  suit,  by  establishing  daiois 
upon  the  estate,  may,  if  the  estate  is  insuffidient,  affect 
the  interest  of  the  other  creditors;  but  this  effect  must 
always  attend  a  judgment  recovered  against  a  debtor, 
whose  property  is  insufficient  for  the  payment  of  hb 
debts.  And  it  would  be  not  more  unreasonable  for  the 
other  creditors  of  a  person  in  such  circumstances  to 
object  to  the  operation  of  a  judgment  against  tiieir 
debtor,  as  being  res  inter  alios  acta,  than  it  is  for  the 
Defendant  to  make  the  same  objection  in  this  case. 
The  first  suit  has  not,  however,  even  the  consequential 
effect  I  have  adverted  to  upon  the  interests  of  the  De- 
fendant in  this  suit ;  for  the  question  now  is,  what  are 
the  rights  of  the  Defendant  as  mortgagee  of  property 
belonging  to  the  estate  of  the  testator,  and  it  is  miini- 
portant  to  him  whether  he  has  to  litigate  that  question 
with  the  executrix,  as  executrix,  or  with  any  estar 
blished  creditor  or  claimant  on  the  estate.  The  De- 
fendant may  justly  contend,  that  he  is  not  liable, 
in  respect  of  the  documents  in  question,  to  the  suit 
of  any  person  who  is  not  interested  in  the  estate  of 
the  testator;  but,  if  a  party  has  established  his  interest 
in  the  documents  against  those  who  represent  that 
estate,  it  cannot  be  denied  that  he  is  entitied  to  enforce 
or  give  effect  to  the  title  or  interest  he  has  so  established 
against  any  party  in  possession  of  the  documenta 
Take,  for  example,  the  case  of  one  who  has  obtained 
a  decree  for  the  specific  performance  of  a  contract  toe 
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the  purchase  of  an  estate^  and  afterwards  finds  the  title- 
deeds  of  the  estate  in  the  possession  of  a  third  party 
claiming  a  lien  upon  them :  in  such  a  case  the  interest 
which  the  purchaser  has  acquired  under  the  decree 
would  be  a  suflScient  foundation  upon  which  to  demand, 
and,  if  necessary,  to  sue  for  the  recovery  of  the  deeds, 
although  the  suit  for  specific  performance,  as  agwist  the 
holder  of  the  deeds,  might  be  res  inter  alios  acta:  hb 
lien  or  claim  might  not  be  affected ;  but  the  purchaser 
would  be  entitled,  as  against  him,  to  enforce  all  such 
rights  as  the  vendor  could  give,  and  had  in  fact  given 
him. 
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The  Plaintiff,  in  this  case,  has  obtfuned  a  decree,  in 
a  suit  against  all  proper  parties,  for  the  sale  of  the 
estate;  and  that  decree  is  not  impeached.  He  has 
thereby  acquired  a  sufficient  interest  enabling  him  to 
sustain  a  suit,  for  the  purpose  of  givmg  effect  to  and 
obtaining  the  benefit  of  the  decree,  and  that  is  all 
which  he  now  contends  for.  The  question,  then,  is, 
what  is  the  extent  of  the  lien  to  which  the  Defendant 
Field  ia  euHHed? 

The  deposit  of  the  copies  of  the  court  rolls  has  been 
proved  by  the  Defendant  to  have  been  made  to  secure 
the  payment  of  his  costs,  and  he  is,  therefore,  entitled 
to  hold  them  as  a  security  for  the  costs  due  at  the  time 
of  the  deposit. 

[His  Honor  stated  the  circumstanced  under  which 
the  claims  of  lien  were  made  by  the  Defendant  Field  on 
the  second  and  third  classes  of  deeds  (a).] 

It  has  been  insisted,  with  regard  to  the  second  of 
these  claims,  that,  inasmuch  as  the  conveyancer,  in 


(a)  Supra,  p.  177. 
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HITCH  V.  LEWORTHY. 


2lst  and  22nd 

Nov.,  5th 

Dec. 

^^^rJ^'   Alicia  SUSANNA  hitch,  by  her  win  made 

quest  of  free-       ,  -^ 

hold,  copyhold,  in  1824,  duly  executed  to  pass  freehold  estates,  devised 
an  peno  ^^  ^^^  ^^  estate  unto  and  to  the  use  of  fF.  Lewarthy, 

clerk,  his  heirs  and  assigns;  upon  trust  to  sell  the  same, 
but  with  power  at  his  will  and  pleasure  to  suspend  such 
sale,  and  let  or  demise  the  same  or  any  part  thereof  for 
the  best  rent  that  could  be  had,  and  she  gave  and  be- 
queathed the  monies  to  arise  from  such  sale,  and  the 
rents  and  profits  to  be  received  by  her  said  trustee 
until  such  sale,  and  all  other  her  monies,  to  the  said  W. 
Leworthy^  upon  trust  (after  payment  of  her  debts)  for 
all  and  every  child  or  children  of  her  late  father,  Jamei 
Hitchi  who  should  be  living  at  the  time  of  her  decease, 
to  be  divided  between  them,  either  share  and  share  alike, 
log  the  applica-  ^^  j^  ^ny  other  proportion  or  proportions,  which  should 
be  in  the  discretion  of  her  said  trustee,  always  having 
respect  to  the  advantages  arising  from  education,  pro- 
motion, or  other  provision  which  one  or  more  of  such 
child  or  children  might  have  over  the  others,  to  be 

nntettled,  and 

particularly  for   paid,  assigned,  or  transferred  to  them  or  any  of  them  at 
c  com  o  ^j^^  respective  ages  of  twenty-one  years,  or  as  soon  after- 

wards as  her  said  trustee  should  think  fit;  and  she 
declared  it  should  be  lawful  at  all  times  for  her  said 


estate,  upon 
trust  for  sale  at 
the  discretion 
of  the  trustee, 
and  that  the 
rents,  interest, 
and  proceeds 
should  be  di- 
Tided  amongst 
a  class,  ti^lSa 
equally,  or  in 
otner  propor- 
tions as  the 
trustee,  haring 
regard  to  their 
circumstances, 
should  appoint ; 
followed  by 
an  unattested 
codicil,  direct- 


rents,  interest, 
and  proceeds 
for  uie  benefit 
of  such  of  the 
class  as  were 
unmarried  or 


trustee  to  sell  any  part  of  the  siud  estates,  and  to  apply 


support  of  P., 
(one  of  the 
class),  who  was 
of  weak  mind; 
and  in  case 
the  trustee 
should  not 
liye  to  per- 
form the  whole  trust,  the  rest  to  be  executed  by  any  persons  he  might  appoint  bayfaig 
regard  to  the  said  intentions.  The  trustee  by  deed  directed  the  manner  m  which  the 
estates  should  be  sold,  and  the  proportions  of  the  proceeds  applied,  and  directed  tiie  di- 
Tision  thereof  amongst  the  other  objects  to  be  postponed  until  after  the  death  of  P.,  and 
nominated  other  persons  to  execute  the  trusts,  which  might  remain  unexecuted  at  his  (the 
trustee's)  death,  and  directed  them  to  distribute  the  surplus  proceeds  of  Uie  estates  amongst 
other  objects  according  to  their  exigencies : — Held,  that  the  trustee,  for  the  goremment 
of  his  own  discretion,  might  properly  have  regard  to  the  directions  of  the  unattested  codicil, 
eren  as  to  the  proceeds  of  the  real  estate,  so  far  as  he  was  not  restrained  by  the  effect  of 
the  will;  that  Uie  prospective  directions  in  the  deed  of  appointment  were  not  necessarily 
invalid,  especially  tiiose  which  related  to  the  future  maintenance  of  P.,  and  that  the  attempt 
to  deli^te  powers  which  the  trustee  could  not  transfer,  did  not  invalidate  the  directions 
in  the  same  a«Bd  which  he  had  power  to  give. 
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any  part  of  the  monies  arifflng  from  such  sale,  and  of 
the  rents  or  profits  to  arise  from  the  said  estates, 
towards  the  maintenance,  education,  bringing  up,  or 
otherwise  promoting  the  interest  and  benefit  of  such  of 
the  said  child  or  children  as  might  be  minors,  and  towards 
the  maintenance  and  otherwise  promoting  the  interest 
and  benefit  of  such  child  or  children  as  should  be  twenty- 
one  and  upwards,  according  to  the  discretion  of  her 
said  trustee;  and  she  appointed  the  said  W.Leworthyy 
her  executor,  and  also  residuary  legatee. 
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Statement. 


In  1827,  the  testatrix  added  the  following  codicil, 
which  was  attested  by  one  witness  only : — **  My  inten- 
tion expressed  in  my  above-written  will  is,  that  the  rents 
of  my  estates  and  the  monies  arising  from  the  sale  of  the 
same,  after  the  payment  of  my  debts,  shall  be  applied 
towards  the  education,  maintenance,  and  advancement 
in  life  of  such  my  father's  children  as  may  be  unmarried 
or  unsettled  in  any  profession  or  business,  and  parti- 
cularly towards  the  comfortable  support  of  JPtiiKp  Hitchy 
m  case  he  should  not  be  able  to  provide  for  himself,  ac- 
cording to  the  discretion  of  my  sdd  trustee;  and  when 
an  such  children  shall  be  provided  for,  married,  or  other- 
wise settled  in  any  profession  or  business,  and  a  suffi- 
dent  and  comfortable  maintenance  set  apart  by  annuity 
(nr  otherwise  for  the  said  Philip  Hitch,  then  my  will  is, 
that  the  reminder  of  the  money  shall  be  divided  ac- 
cording to  the  directions  of  my  will ;  but  in  case  my 
said  trustee  should  not  live  to  execute  the  several  trusts 
contained  in  my  will,  and  this  explanation  of  my  inten- 
tion, then  my  will  is,  that  all  such  parts  of  the  siud 
trust  which  shall  remain  unexecuted  shall  be  carried 
into  execution  by  any  person  or  persons,  and  in  any 
manner  concerning  the  sale  of  the  said  estates,  the  ap- 
plication of  the  rents  and  division  of  the  monies  arising 
^fom  the  sale  thereof,  in  such  share  or  shares,  proportion 
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or  proportions,  as  my  said  trustee  may,  by  his  last  will 
or  any  other  writing  duly  executed  in  the  presence  of 
three  or  more  credible  witnesses,  direct  and  appoint^ 
always  haying  regard  to  the  true  intent  and  meaning  of 
my  will,  and  the  foregoing  explanation  of  my  intention." 
At  the  time  of  the  death  of  the  testatrix,  eight  chil- 
dren (four  sons  and  four  daughters)  of  her  father  were 
living,  (including  the  said  PhiUp  Hiich).  The  will  and 
codicil  were  proved  by  fV.  Leunnihy,  the  sole  executor. 
Two  of  the  children,  William  and  Manff  afterwards 
died. 


W.  Leworthy  executed  a  deed  of  appointment,  dated 
the  19th  of  December,  1831,  reciting  the  will  and  codi- 
cil, and  reciting  that  he  had  accepted  the  trusts  and 
folly  intended  and  purposed  to  execute  the  same;  but  in 
conformity  with  the  said  will  and  codicil,  he  did  thereby 
appoint  his  wife,  Charlotte  Leworthy^  and  her  two  ne* 
phews,  John  and  James  Jenkyfii  or  the  survivor  of  theni, 
or  the  heirs  of  the  survivor,  to  carry  into  execution  all 
the  trusts  of  the  will  and  codicil,  which  at  his  death 
should  remain  unexecuted.  And  he  thereby  directed 
the  survivor  of  them,  or  the  heir  of  such  survivor, 
to  sell  the  Duxford  estate  (part  of  the  said  trust- 
estate),  and  out  of  the  monies  so  arising  to  pay,  firsts  the 
incidental  expenses;  secondly,  a  debt  owing  to  him 
(Leworthy) y  on  his  executor's  account;  thirdly,  to  in- 
vest the  proceeds  and  apply  the  rents,  profits,  and  divi- 
dends towards  the  maintenance,  education,  and  pnnno- 
tion  in  life  of  Frederick^  Mary^  and  Philip  Hitch,  in 
case  the  legacies  under  the  will  of  their  father  should  be 
insufficient,  they  being  the  only  children  of  the  testa- 
trix's father  then  unmarried  or  otherwise  settled  in  life; 
and  further  to  apply  such  rents,  profits,  and  dividends 
to  the  account  and  credit  of  the  said  i^re<2mcA  and  JUoiy, 
until  the  sums  so  applied  should  amount  to  the  same 
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mm  which  their  btothers  and  Bisters,  who  had  their 
aopport  and  education  previous  to  their  father's  death, 
leodyed  under  his  will,  amounting  to  732/.  each.  And 
he  iliereby  further  directed  the  said  nominees,  or  the 
survivur  of  them,  or  the  heir  of  such  survivor,  to  sell 
the  Ifiwich  estate  (other  part  of  the  tnist^^state),  and 
inyest  the  produce,  and  apply  the  rents,  profits,  and  di- 
vidends in  replacing  a  sum  of  400L  and  interest  to  the 
credit  of  the  four  eldest  children  of  the  testatrix's  father, 
being  sums  advanced  by  them  to  pay  their  father's 
debts,  as  part  of  their  respective  shares,  pursuant  to 
the  bequest  of  the  said  will  and  codiciL  And  he  then 
proceeded  as  follows: — ^'  I  further  direct,  that  after  the 
rents,  issues,  and  profits  of  both  estates,  and  also  the 
said  fimds  shall  have  been  applied  as  aforesaid,  and  all 
the  said  six  children  shall  have  had  an  equal  benefit,  as 
if  they  had  been  all  educated  and  arrived  at  the  age  of 
twenty-one  at  the  time  of  their  father's  death,  then  to 
apply  the  said  rents  and  profits  towards  the  support, 
maintenance,  and  advancement  in  life  of  any  of  the  said 
children  who  may  stand  most  in  need  of  assistance,  in 
case  the  said  P/uHp  Hitch  should  not  require  the  whole 
or  any  part  of  such  rents  and  profits  and  dividends 
as  thereinafler  directed:  and  whereas  the  said  testatrix 
was  deorous  to  provide  a  sufiicient  and  comfortable  sup- 
port for  her  brother  FhUip  Hitch,  who,  from  his  youth, 
shewed  great  weakness  and  unsoundness  of  mind,  and 
incapacity  of  learning  any  trade,  business,  or  profession, 
and  he  appears  now  to  have  made  a  very  little,  if  any, 
progress  towards  improvement*  Dr.  Sutherland,  of  ^S^. 
Luke*s  Hospital,  was  soon  after  the  testatrix's  death 
consulted  as  to  the  best  mode  of  proceeding  with  him  as 
to  his  education,  diet,  and  general  treatment,  who,  after 
a  long  attentive  consideration,  pronounced  that  he  was 
not  responsible  for  hb  actions,  and  recommended  him  to 
the  care  of  Mr.  and  Mrs.  Flatten,  witii  whom  he  has 


1842. 


SMimeiU, 


204  CASES  IN  CHANCERY. 

1842.  l>66i^  llTing  for  many  years,  and  of  whom  he  wsa,  and 
still  says  he  is,  very  fond,  and  to  live  as  he  had  hitherto 
done,  so  long  as  he  could  do  so  with  safety  to  himself 
and  others,  and  by  no  means  to  place  him  imder  any  fresh 
Btaiemeni.  ^^i^oL  Mr.  PUUteny  who  was  present,  had  instmo- 
tions  to  watch  him,  and,  in  case  of  any  appearance  of 
change,  to  take  him  again  to  Dr.  Sutherland.  Now,  in 
pursuance  of  that  part  of  the  trust  imder  the  provisions  of 
the  will  of  the  said  testatrix,  who  engaged  me  solenmly  to 
promise  that  her  said  brother  should  not  be  placed  in  any 
madhouse,  or  other  place  of  confinement  for  persons  of 
unsound  mind, — ^I  do  hereby  direct  the  said  appointees 
ftom  time  to  time,  as  often  as  necessary,  to  consult  the 
said  Dr.  Sutherland,  or  some  other  physician  of  the  said 
Hospital,  as  to  the  management  of  him  in  eyeiy  respect, 
in  case  he  should  continue  to  be  incapable  of  managing 
himself.  And,  afi^r  the  whole  of  the  vested  property, 
which  he  is  entitled  to  have  under  his  father's  will,  shall 
be  expended,  then  to  apply  such  part  of  the  rents  and 
profits  of  the  said  estates  as  might  be  absolutely  re- 
quired for  his  comfortable  support,  and  the  remainder 
(if  any)  to  be  divided  between  hb  brothers  and  sisters, 
in  proportion  to  their  several  wants,  so  that  no  part  of 
the  principal  sum  may  be  taken  during  the  term  of  his 
natural  life :  and,  after  his  death,  the  money  arising  ftom 
the  sale  of  the  Dnxfard  estate  to  be  equally  divided  be- 
tween hb  surviving  brothers  and  sisters;  and  the  money 
arising  from  the  sale  of  the  Ipswich  estate  to  be  given  to 
one  or  more  of  such  brothers  or  sisters  as  may  stand 
in  most  need  of  assistance,  without  favour,  prejudice, 
or  partiality, — ^it  being  consonant  to  the  said  will  and 
codicil,  and  to  her  podtive  directdon." 

The  biQ  was  filed  in  1833  by  some  of  the  children  of 
the  testatrix's  fiither  against  W.  Leworthy  BudPkilipJBSich, 
praying  an  account  of  the  trust  estate,  and  that,  after  a 
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sii£5dent  provifflon  for  Philip,  the  surplus  might  be 
equally  diyided. 

By  the  decree  in  March,  1835,  an  account  was  di- 
rected, and  also  inquiries  for  the  heir-at-law  of  the  tes- 
tatrix, and  the  children  of  the  father, — of  the  situation 
of  the  parties  beneficiallj  interested,  haying  regard  to 
the  directions  in  the  will, — and  whether  a  sale  of  the  real 
estates  would  be  beneficial, — ^reserving  further  directions 
and  costs, — and  declaring  that  the  decree  was  to  be 
without  prejudice  to  any  question  as  to  the  power  and 
discretion  oi  Lewortky, 

In  November,  1837,  W.  Leworthy  died,  haying  ap- 
pointed the  said  Charbtte,  his  wife,  and  John  and  James 
JenkyUy  his  executors,  and  also  trustees  to  execute  the 
trusts  of  the  testatrix's  wilL  A  supplemental  decree 
against  these  parties  was  made  in  1839,  declaring  that 
the  trust  estates  had  become  vested  in  Charlotte  Leworthy, 
and  directing  the  accounts  to  be  carried  on.  In  Fe- 
bruary, 1841,  a  further  supplemental  decree  was  made 
to  perfect  the  suit  agunst  the  sdd  JPhiHp  Hitch,  a 
lunatic,  and  his  committee.  Separate  reporta  were 
made,  and  the  freehold  and  copyhold  estates  of  the  tes- 
tatrix were  directed  to  be  sold.  On  the  general  report, 
made  in  December,  1841,  the  cause  came  on  for  further 
directions. 


1842. 


Against  the  claims,  under  the  deed  of  appointment, 
on  behalf  of  PAi£p,  the  lunatic,  it  was  insisted  that  the 
codidl,  not  being  so  executed  as  to  pass  freehold  estate, 
could  only  affect  the  copyhold  and  personalty ;  that  as 
to  the  freehold  the  interests  of  the  parties  must  be 
governed  by  the  will  exclusively ;  that  the  power  of  ap- 
pointment ^ven  to  the  trustee  was  not  intended  to  be 
executed  by  an  appointment  disposing  of  the  whole  of 
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Argmmmi. 
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the  properly  at  once,  but  by  a  dlscrelion  ocmtiniuiig  dar- 
ing the  lifetime  of  the  trufitee,  and  to  be  exerdsed  fiom 
time  to  time  according  to  the  exigencies  of  the  different 
objects;  that  the  deed  of  appointment,  if  binding  on  the 
property,  would  have  the  effect  of  frustrating  the  power 
of  the  trustee  himself;  that  the  trustee  had  no  power  to 
delegate  his  authority  to  others,  or,  if  he  had  that  power, 
he  could  not  also  dictate  to  the  substituted  trustees  Ihe 
manner  in  which  ihey  should  exercise  the  authori^. 
And  it  was  said,  therefore,  that  the  Court  could  execute 
the  trust  only  by  giving  the  objects  of  the  testatrix's 
bounty  equal  interests  in  the  residuary  estate;  or  at 
least  by  giving  them  equal  interests  in  the  produce  of 
the  fi-eeholds,  and  by  dividing  the  residue  of  the  estate 
equally,  after  setting  apart  a  maintenance  for  mBp* 


Mr.  Sharpe  and  Mr.  Metcalf,  for  the  PliuntifBk 

Mr.  Koe^  for  Philip^  the  lunatic 

IMbr.  Wrcq/y  Mr.  Bhcnty  Mr.  Glasse,  and  Mr.  ShMeare, 
for  the  other  parties. 


Vice-Chancellor, — after  stating  the  facts: — 

Judgmeni.  It  was  argued  that  the  codicil  operated  only  with 
respect  to  the  copyhold  estates,  and  the  personalty. 
Thb  argument  is  founded  on  a  proposition,  which,  in 
theory,  is  no  doubt  true ;  and,  for  some  purposes,  is  true 
in  practice,  but  it  is  not  so  for  all  purposes.  The  will, 
in  this  case,  gives  Lewarthy  powers  large  enough  to  do 
much  that  he  has  absolutely  directed  to  be  done  during 
the  life  or  continued  incapacity  of  the  lunatic ;  and  the 
codicil  certainly  does  not  restrain  it.  Admitting  that 
the  powers  given  by  the  codicil  would  not  authoruEe 
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Lewarihy  to  do  some  matters  as  to  the  freehold^  wUchhe  iMt. 
m^t  as  to  oopjhold,  there  is  no  reason  why  he 
shcnild  not»  in  the  honest  exercise  of  the  discretionary 
powers  given  under  the  will,  haye  regard  to  the  known 
wishes  of  the  testatrix,  whether  those  wishes  were  obli-  '^•^^"^'* 
gatofy  or  not.  Her  wishes  commnnicated  in  conyer- 
aadon  would  not  be  obligatory ;  but  there  is  no  reason 
wlij  he  should  not  attend  to  them  in  the  exercise  of  his 
diBcietbnary  powers;  and,  if  he  might,  for  that  purpose, 
have  regard  to  conversations  not  haying  any  testa- 
meoatary  force,  I  do  not  see  why  he  may  not  r^ard 
mere  wishes,  notwithstanding  he  derives  his  knowledge 
of  liiem  fixxn  the  language  of  the  codiciL 

Beferring  then  to  the  will  alone,  does  that  authorize 
any  and  which  of  the  dispositions  of  the  trust  property 
which  Leworthy  assumed  the  power  to  make  by  the 
deed  of  appointment  of  December,  1831  ?  It  was  said 
that  the  discretion  to  be  exercised  by  him  was  a  discre- 
tion to  be  exercised  from  time  to  time,  according  to  the 
exigencies  of  the  case;  that  he  might  from  time  to  time 
dispoee  of  the  property  absolutely,  but  that  he  could  not 
by  anticipation  direct  in  what  manner  it  should  be  di- 
vided at  a  future  time.  Giving  full  effect  to  this  argu- 
ment it  would  in  no  respect  invalidate  those  directions 
in  the  deed  of  December,  1831,  which  were  made  upon 
aview  of  facts  then  present  to  the  mind  ofLetoorthy.  I 
iBnd  nothing  in  the  argument  I  have  referred  to  which 
should  prevent  Leworthy,  in  December,  1831,  from  di- 
recting that  the  Duxford  property  (part  of  which  was 
freehold)  when  sold  and  converted  into  money, — and  the 
tents  before  the  sale, — should  be  applied  in  paying  the 
expenses  of  the  sale,  in  discharge  of  debts  and  charges 
affecting  it, — ^that  the  surplus  should,  in  the  next  place, 
be  applied  in  aid  of  the  l^acies  given  under  James 
JBSteh^s  will,  in  the  mamtenance,  education,  and  promo- 
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1842.  tion  of  certain  of  the  children  oi  James  Bitch;  and  m 
the  next  place  in  making  up  a  sum  of  732Z.  to  FredenA 
Richard  and  Mary^  so  as  to  equalize  pro  tanto  the  poa« 
tion  of  those  parties  with  that  of  their  brothers  and 
Judgwunt.  ^sters:  nor  in  directing  that  the  proceeds  of  the  sale  of 
the  Ipswich  estate  and  the  rents  until  the  sale  should  be 
applied  in  replacing  a  sum  of  400Z.  with  interest,  to  four 
of  the  children  of  James  Hitch,  bdng  sums  advanced  by 
them  for  the  payment  of  James  Hitches  debts  (the  ex- 
press object  of  the  above  direction  being  to  put  all  llie 
children  upon  an  equality).  Nor  do  I  see  whjLewar^ 
should  not  have  had  power^  in  December,  1831,  with  re- 
ference to  his  knowledge  of  the  state  of  mind  and  health 
of  the  lunatic,  to  determine  and  direct  that  no  part  of 
the  capital  should  be  divided  between  any  of  the  parties 
interested  during  the  life  of  the  lunatic;  and  that  an  in- 
come sufficient  for  the  comfortable  support  of  the  lunatic 
should  be  the  first  charge  upon  the  property  or  some 
part  of  it. 

I  may  observe  that,  but  for  the  extraordinary  ad- 
vance in  the  value  of  the  property  since  Lewortl^s 
death,  (which  appears  to  be  owing  to  the  construction 
of  the  Eastern  Counties  Bidlway),  I  see  no  reason  to 
suppose  that  the  direction  which  requires  the  captal 
not  to  be  divided  during  the  lunatic's  life,  was  other 
than  provident  and  proper.  With  respect  to  the  other 
directions  in  the  deed  of  December,  1831,  the  direc- 
tion to  the  nominees  to  sell  has  been  superseded  by  the 
act  of  the  Court;  but  I  cannot  accede  to  the  aigii* 
ment  that  a  want  of  power  in  Lewarihy  to  delegate  to 
the  nominees  that  ministerial  act  (so  far  as  it  related  to 
the  freehold)  would  invalidate  the  disposition  he  made  of 
the  property  when  sold,  and  of  the  property  imtil  the 
sale,  if  that  disposition  were  itself  within  his  powers; 
nor  do  Ithink  tliat  an  inefiectual  attempt  on  the  part  of 
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Leworihy  to  delegate  to  the  nominees  the  discretionary 
divifflon  of  the  income  of  the  freehold  not  required  for 
the  lunatic's  comfortable  support,  and  the  discretionary 
diyision  of  the  capital,  so  far  as  it  arose  from  freeholds 
after  the  lunatic's  death,  would  invalidate  an  otherwise 
yalid  direction,  as  to  the  inunediate  application  of  parts 
of  the  income  of  the  property,  in  equalizing  the  situation 
of  the  children* 
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1842. 


Judgmemim 


At  present  I  shall  give  no  opinion  as  to  the  validity 
of  the  discretionary  powers  attempted  to  be  given  to  the 
nominees,  so  far  as  they  relate  to  the  freeholds,  nor,  if 
invalid  as  to  the  freeholds,  whether  that  will  affect  the 
delegation  of  power  as  to  the  copyholds  and  personal 
estate ;  nor,  if  that  discretion  cannot  be  exercised,  in 
what  manner  the  Court  is  to  deal  with  the  fund  so  far 
as  it  may  be  undisposed  of. 

I  r^ret  the  necessity  of  postponing  the  final  decision 
of  the  case,  after  the  delay  which  has  already  occurred, 
bat  I  cannot  usefully  attempt  to  adjudicate  upon  the 
questions  I  have  referred  to,  until  further  information 
shaU  have  been  elicited  by  the  inquiries  which  will  be 
directed  by  the  present  order. 

[His  Honor  stated  the  inquiries  which  should  be 
made.] 


Declare  (the  PlaintifTs  and  Defendants  in  the  suit  of  Girdlettone 
Y.  HUehy  by  their  counsel,  consenting)  the  former  decrees  dated 
respectively  the  20th  day  of  March,  1835,  the  26th  day  of  July, 
1839,  and  the  12th  day  of  February,  1841,  and  the  accounts  taken 
and  inquiries  made  thereunder,  are  binding  upon  the  parties  to  the 
fitit  of  OtrdUstone  v.  Hitch,  as  upon  the  parties  to  the  several  formeif 
suits.    The  Master  to  inquire  and  state  who  was  the  heir  of  AUcia 

VOL.  II.  P  H.  W. 


Decret. 
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1842.  Sutamuth  HUck,  the  testatrix,  according  to  the  cmtomi  of  the  manon 
whereof  her  copyhold  estates  were  holden,  living  at  the  time  of  the 
decease  of  the  said  testatrix,  and  who  is  now  such  customary  heir, 
and  for  that  pm-pose  &c.  If  the  said  Master  shall  find  that  Jokm 
HUeky  in  Src,  is  such  customary  heir,  then  it  is  ordered  that  the  said 
^^^cree.  Master  do  inquire  and  state  to  the  Court  whether  Mary  E.  C,  HUek, 
one  of  the  children  of  James  Hitch  the  fiuher  &c.,  who  were  living 
at  the  death  of  the  testatrix  and  since  deceased,  had  attained  the  age 
of  twenty-one  years  at  the  period  of  her  decease,  or  whether  she  died 
without  having  attained  that  age.  The  Master  to  state  the  amounts 
produced  by  the  sales  of  the  several  real  estates  of  the  said  testatrix, 
freehold  as  well  as  copyhold,  and  how  such  amounts  and  any  interest 
or  dividends  thereof  or  accrued  therefrom  have  been  and  are  invested; 
and  in  taking  the  accounts  thereof,  and  ascertaining  such  amounts, 
the  Master  to  distinguish  and  state  what  several  parts  of  such  amounts 
and  investments  respectively  have  arisen  from  and  represent  the  pro- 
duce of  the  Ipiwich  estates,  and  the  produce  of  such  of  the  Duxfard 
estates  as  were  freehold,  and  the  produce  of  such  of  the  Dtueford  es- 
tates as  were  of  copyhold  or  customary  tenure.  And  Frederick  iZ. 
HUch^  and  Jame9  W.  Hitch,  and  Wortham  HiUh^  as  incumbrancen 
upon  the  share  of  the  said  Frederick  R,  Hitch,  and  the  said  Jamee  W, 
Hitch,  as  the  heir-atr-law  and  customary  heir  and  administrator  of  the 
said  Mary  E.  C,  Hitch  deceased,  by  their  counsel,  waiving  any  claim 
or  interest  which  they  might  have  had  under  or  by  virtue  of  the  deed 
of  appointment  of  the  1 9th  of  December,  1831,  in  respect  of  the 
maintenance,  education,  or  promotion  in  life  of  the  said  Frederick  R. 
Hitch  or  the  said  Mary  E.  C.  Hitch,  in  case  the  legacies  under  the 
will  of  their  father  should  be  insufficient  for  the  same,  or  in  reject 
of  any  claim  on  the  part  of  the  said  Frederick  R,  Hitch  and  Mary 
E.  C,  Hitchy  to  have  any  rents  or  profits  or  dividends  applied  to  their 
account  or  credit,  until  the  same,  from  time  to  time  so  applied,  should 
amount  to  the  same  sum  which  their  brothers  and  sisters,  who  had 
their  support  and  education  previous  to  their  father's  death,  received 
under  his  will,  and  which  in  the  said  deed  was  stated  to  amount  then 
to  the  sum  of  732/.  to  every  one  of  them,  so  that  they  the  said  Frederick 
R,  Hitch  and  Mary  E,  C,  Hitch  might  have  the  like  equal  sum  when 
they  should  have  attained  the  age  of  twenty-one,  and  their  education 
completed ;  and  the  said  Wortham  Hitch  and  Elizabeth  his  wife  in 
right  of  the  said  Elixabeth,  and  the  said  Charlotte  Girdiestone  and 
Jamei  W,  Hitch,  in  her  and  his  own  right  only,  and  fF.  B.  GirdU*tom 
and  Eloiia  his  wife,  in  right  of  the  said  Eloisa,  by  their  coimsel, 
waiving  all  daim  and  interest  which  they  respectively  might  have 
under  or  by  virtue  of  the  said  deed  of  appointment,  to  have  replaced 
the  sum  of  400/.  with  interest  at  &c.,  to  the  credit  of  the  four  eldest 
children  of  James  Hitch  the  father,  namely,  Elizabeth,  Charlotte, 
James  W,,  and  Eloisa,  being  sums  advanced  by  them  for  payment  of 
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fui  of  their  father's  debts,  the  Master  to  inquire  and  state  what  an-  1842. 

nnal  nims  of  money  ought  to  have  been  allowed  for  the  purpose  of 
proFiding  a  sufficient  and  comfortable  maintenance  for  the  said  Philip 
C.  B,  Hiieh,  for  the  time  past,  since  the  25th  day  of  March,  1837, 

m  wdl  as  for  the  time  to  come,  regard  being  had  to  the  amount  of  

the  Tested  property  which  he  was  entitled  to  have  under  his  father's         Dtcfi, 
vin,  and  what  proportion  of  the  Bank  3/.  per  cent.  Consols,  standing 
kt^  ought  to  be  set  apart  to  provide  such  future  maintenance. 


4^  and  7th 
WOODGATE  r.  FIELD.  Jufy, 


The 


Plaintiff^  claiming  to  be  a  creditor  of  the  in- 


10rA,21^,aiM^ 
23rJ  Nov. 

In  a  suit  by  a 


tCBtate,  on  a  promissory  note,  filed  his  bill  on  behalf  of  creditor  on  be- 
himself  and  all  other  creditors,  against  the  administra-  and  Mother 
tor,  for  payment      The  Defendant,  by  his  answer,  ^^^^^^ 
admitted  assets,  but  denied  the  debt,  and  suggested  Plaintiff  be  ad- 

Ai_        1  1    1  •  /»  mittcdor 

that  the  pretended  promissory  note  was  a  forgery.  proved,  and  the 

executor  or  ad- 
ministrator ad- 

The  Pbdntiff  went  into  evidence,  and  proved  the  S**?  22^'  ^ 

'  ^  Plaintiff  IS  en- 

note.     At  the  hearing,  titled  at  the 

hearing  to  an 
immediate  de- 
Mr.  Teed,  and  Mr.  Bagshawe,  for  the  Plaintiff,  asked  ^'^/°^^^;t 
for  the  inmiediate  decree  of  the  Court  against  the  De-  ^  a  mere  de- 
fendant, for  payment  of  the  debt.  Wall  v.  Bushby  (a).      account. 

A  mistake  of 
the  law  or  prac- 

Mr.  Girdlestone,  and  Mr.  AUfrey,  for  the  Defendant,      ticeof  the&>mrt 

is  not,  per  se. 

The  decree  must  be  for  an  account  in  the  usual  way.  |[u^^^/°' 
The  admission  of  the  executors  does  not  entitle  the  party  to  go 
Plaintiff  to  a  personal  decree,  without  ^ving  the  other  evidence,  on 
creditors  an  opportunity  of  contesting  the  chum.   Owens  thehcariMof** 
V.  Dickenson  {b).     The  practice  uniformly  is  to  direct  *^®  J****** 
the  account  only  in  the  first  instance.    Seton  on  Decrees, 


(a)  1  Bro.  C.  C.  488,  per  Lord  Thurlow. 
(b)  Cr.&Ph.48. 

p  2 
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1842. 

WOODOATB 

V. 

FlBLD. 

Argument, 


p.  62;  Attomey^General  v.  CamthtDatte{a) ;  Gray  v.  Olif- 
u)ett{b);  2  2>an.  Gian,  Pr.  854.  Not  only  have  the 
other  creditors  of  the  intestate  an  interest  which  may 
be  opposed  to  the  Plaintiff,  but  they  have  an  inchoate 
interest  in  the  prosecution  of  the  suit,  and,  if  it  be  not 
dismissed,  they  have  an  interest  in  requiring  that  it 
shall  be  prosecuted  in  such  a  manner  as  will  give  them 
the  benefit  of  it  Stemdak  v.  Hankinsan  (c) ;  Connap  v. 
Hayward  (rfj.  An  immediate  decree  would  operate  as 
a  surprise  on  the  Defendant,  who  had  expected  that  he 
should  be  able  to  contest  the  debt  before  the  Master. 
Tomlin  v.  TomUn{e), 


Mr.  Teedy  in  reply. 

Other  creditors  have  no  interest  in  the  suit:  the 
Plaintiff  might  dismiss  his  bill  at  any  time  before  decree; 
and  the  Defendant  might  also  have  paid  the  debt  and 
costs,  and  procured  the  bill  to  be  dismissed  before  the 
hearing.  Pembertati  v.  Topham  {f) ;  Holdm  v.  Kynai* 
tan  iff). 


Vice-Chancellor  : — 

Judgment.  The  Suit  is  instituted  by  a  simple  contract  creditor  on 
behalf  of  himself  and  all  other  creditors,  seeking  the 
payment  of  a  debt  alleged  to  be  secured  by  the  promis- 
sory note  of  the  intestate.  The  Defendant,  by  his  an- 
swer, says  he  believes  the  note  to  be  a  forgery,  and  that 
no  debt  was  due  to  the  Plaintiff,  but  admits  assets  suf- 
ficient to  pay  the  amount,  and  all  other  debts  of  the 
intestate.     He  suggests  no  ground  for  his  belief  as  to 


(a)  2  Cox,  45. 
{b)  9  Ves.  123. 

(c)  1  Sim.  398. 

(d)  1Y.&C.C.C.33. 


(«)  Ante,  Vol.  1,  p.  236. 
(/)  1  Beav.  316. 
{g)  2  Beay.  204. 
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the  debt  and  note.  Evidence  has  been  gone  Into  on 
the  part  of  the  Plaintiff  to  prove  the  debt,  and  he  asks 
an  immediate  decree  for  payment.  The  Defendant 
says  it  ought  to  be  referred  to  the  Master  to  take  the 
account,  not  only  of  the  estate,  but  of  what  other  debts 
are  owing  from  the  testator.  This  Inquiry  Is  said  to  have 
two  objects :  one  that  the  Plaintiff's  debt  may  be  proved 
in  the  Master's  office;  the  other  that  the  rest  of  the 
creditors  may  have  an  opportunity  of  getting  their 
debts  paid  in  the  suit.  In  a  creditors'  suit,  where  there 
is  no  admission  of  assets,  that  Is  no  doubt  the  usual 
ibnn  of  the  decree,  and  though  the  Plaintiff  may  have 
pioved  his  debt  at  the  hearing.  It  may  still  be  displaced 
by  evidence  in  the  Master's  office ;  but  the  question  is, 
whether  that  form  of  decree  is  applicable  when  assets 
are  admitted? 


1842. 

WOOOOATI 
9. 

Field* 
Judgment* 


The  reason  for,  and  the  principle  of,  the  usual  form 
of  decree,  are  stated  in  Owens  v.  Dickenson  (a),  but  that 
reasoning  has  no  application  where  assets  are  admitted, 
for  the  executor  thereby  makes  himself  liable  to  the 
payment  of  the  debt.  In  such  a  case,  the  other  cre- 
ditors cannot  be  prejudiced  by  a  decree  for  payment  of 
the  Plwntlff 's  debt ;  and  the  object  of  the  special  form 
of  the  decree  In  a  creditors'  suit  fails. 

I  entertained  no  doubt  upon  this  point,  nor  can 
I,  upon  •  inquiry,  find  that  It  was  ever  doubted  in  the 
other  branches  of  the  Court  In  effect,  the  rule  is 
proved  by  the  fact  that  the  creditor  and  the  Defendant, 
the  executor,  may  settle  the  matter  pending  the  suit, 
by  the  latter  paying  the  debt  and  costs  of  the  suit 
And  it  has  twice  been  decided  at  the  Kolls,  that  the 
Court  will  order  the  same  thing  to  be  done,  even  when 


(a)  Cr.  &  Pb.  48. 
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1842.  tiie  suit  had  proceeded  to  a  considerable  extent.  K  then 
the  Court  would  compel  a  creditor  to  accept  payment  of 
his  debt  when  the  executor  offers  to  paj  it,  with  the 
costs  of  suit,  where  is  the  line  to  be  drawn,  beyond 
Judgmtni.  ^^j^i^  the  Plaintiff  cannot  be  allowed  to  have  the  exdo- 
sive  benefit  of  his  own  suit.  I  am  satisfied  that  in  this 
case  there  ought  to  be  a  decree  for  immediate  payment. 

It  was  objected,  however,  that  in  Stemdale  v.  Hankbur 
son.  Sir  A.  Hart  said,  that,  on  the  filing  of  a  crediton' 
bill,  every  creditor  has  an  inchoate  right  in  the  suit;  the 
meaning  of  that  expression  is,  that  a  right  then  com- 
mences which  may  indeed  fail,  but  may  also  be  per- 
fected by  decree;  and  it  is  not  inaccurately  called  an 
inchoate  right  After  the  decree,  every  creditor  has  an 
interest  in  the  suit;  but  the  question  is,  whether  the 
Plaintiff,  until  decree,  is  not  dominus  litis,  so  that 
he  may  deal  with  the  suit  as  he  pleases.  There  is 
nothing  to  prevent  other  creditors  from  filing  bills  for  a 
like  purpose;  and  there  is  nothing  more  conunon  than 
for  several  suits  to  exist  together,  and  the  Court  per- 
mits them  to  go  on  together  until  a  decree  in  one  of 
them  is  obtained,  because  it  is  possible,  before  the  decree, 
that  the  litigating  creditor  may  stop  his  suit 


The  only  question  then  is,  whether  the  Pl^tiff  has 
sufficiently  proved  his  debt  The  Defendant  admits  that 
he  saw  the  note  before  putting  in  his  answer :  he  therefore 
knew  what  was  upon  the  face  of  it  It  purports  to  be 
signed  by  the  intestate,  and  it  has  two  attesting  wit- 
nesses. They  depose  that  it  was  produced  to  them^ 
written  as  it  now  appears,  except  that  the  interlineation 
of  the  name  of  the  payee  was  omitted:  that  the  inter- 
lineation was  inserted  in  their  presence,  and  that  it  was 
then  signed  in  their  presence  by  the  intestate :  I  see  no 
ground  for  saying  that  the  evidence  was  not  sufficient 
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It  18  quite  dear  that  it  would  be  sufficient  at  law.  The 
Defendant  might  have  cross-examined  the  attesting  wit- 
neesee;  or^  if  necessary,  he  might  have  filed  a  cross-bill 
for  discoYery.  There  is  no  evidence  that  the  note  was 
a  forgery,  and  no  statement  of  the  ground  for  that  sug- 
gestion. 
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The  only  point  suggested  at  the  bar  as  a  reason  why 
the  decree  should  not  now  be  made,  was,  that  the  prac- 
tice was  supposed  to  be  different,  and  that  therefore  the 
Defendant  should  have  an  opportunity  of  contesting  the 
debt  by  a  trial  at  law.  If^  upon  a  special  application, 
the  Defendant  can  shew  that  there  was  in  fact  a  slip, 
which  will  operate  as  a  surprise  upon  him,  and  will  un- 
dertake in  any  event  to  pay  the  costs  of  the  trial, — 
rendered  necessary  by  his  own  neglect,  —  unless  the 
Court  shall  otherwise  order,  I  will  consider  whether  I 
am  at  liberty,  at  the  hearing  of  the  cause,  afler  the  case 
18  fuUy  proved,  to  entertain  such  an  application.  Such 
an  application  is  not  to  be  acceded  to,  except  imder 
^)ecial  circumstances. 


The  Defendant  presented  his  petition  for  leave  to  Siaiemtnt. 
enter  into  evidence,  either  before  the  Master  or  other- 
wise, to  disprove  the  exbtence  of  the  Plaintiff's  debt,  al- 
leging in  effect  that  the  legal  advisers  of  the  Defendant 
had  considered  it  to  be  the  practice  of  the  Court,  not,  in 
the  first  place,  to  make  any  other  decree  than  for  an  ac- 
count, where  the  bill  was  by  a  creditor,  on  behalf  of  him- 
self and  all  other  creditors.  Affidavits  were  filed  by  the 
Defendant  for,  and  by  the  Plaintiff  against,  this  petition. 
The  Defendant  also  presented  a  common  petition  of  re- 
hearing. 
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/irffuwtnim 


Mr.  Kenyan  Parker,  and  Mr.  AUfrey^  in  support  (rf 
the  first  petition,  cited  Hood  v.  IHmm  (a),  Marten  v. 
JVhicheh(b)y  Cox  v.  AUinffham{c),  Edney  v.  Jewell  {d), 
Hughes  v.  Eades  (e). 

Mr.  TVecf,  and  Mr.  Bagshawe,  contrsL 

In  none  of  the  cases  cited  has  liberty  been  given  to 
supply  evidence  on  the  identical  question  which  consti- 
4;uted  the  substance  of  the  dispute  in  the  cause,  after  the 
party  has  had  full  opportunity  of  bringing  forward  his 
testimony  at  the  proper  time.  Such  a  relaxation  of  the 
practice  opens  the  very  danger,  against  which  the  strict- 
est rules  of  the  Court  as  to  the  examination  of  witnesses^ 
and  the  publication  of  testimony,  are  designed  to  guard. 
Even  in  a  cross  cause,  which  a  party  has  an  unquestion- 
able right  to  institute,  he  cannot  avail  himself  of  evidence 
taken  in  the  cross  cause,  touching  the  very  matters  in 
which  the  parties  were  at  issue  in  the  original  cause. 
Pascallv.  Scott,  Scott  v.  Pa8call{f),  WUfordy.  Beate* 
ieyig),  Ridley  v.  Obee(h\  Taylor  v.  Obee{i). —  They 
cited  also  Young  v.  Keighly  (A),  Marten  v.  Wkichelo  (/). 


In  support  of  the  petition  of  rehearing^ 

Mr.  Kenyon  Parker,  and  Mr.  AUfrey,  contended  that 
the  answer  had  sufficiently  put  in  issue  the  consideration 
for  the  note,  to  cast  upon  the  Plaintiff  the  necessity  of 
proving  that  consideration.    MUU  v.  Barber  (m). 


(a)  4  Sim.  101. 
ih)  Per  Lord  Cottenkam,  Cr. 
&  Ph.  261. 

(c)  Jac.  337. 

(d)  6  Madd.  165. 

(e)  Ante,  Vol.  1,  p.  486. 
(/)  Vice-Chancellor  of  Eng^ 


land,  1842,  not  yet  reported. 
{g)  3  Atk.  501. 
[h)  3  Pri.  26. 
(t;  Id.  83. 
{k)  16  Ves.  348. 
(0  Ubi  lup. 
(w)  1  Mec.  &  W.  425. 
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Mr.  Teed,  and  Mr.  Baffshawe,  for  the  Plaintiff,  relied         i842. 
on  the  evidence  in  the  cause,  aa  establishing  the  Plain- 
tiff's case. 


The  Vice-Chancellor  refused  the  prayer  of  the  first  Judgmtni. 
petition,  and  dismissed  it  with  costs,  not  on  the  absence 
of  merits,  rai^g  a  case  of  doubt  as  between  the  par- 
ties^ but  on  the  absence  of  anj  evidence  of  the  alleged 
mistake  of  the  practice,  expressing  an  opinion  that  a 
nnstake  of  law,  even  if  proved,  would  not  necessarily, 
and  per  se,  have  been  a  sufficient  ground  for  affording 
another  opportunity  of  giving  evidence.  With  regard 
to  the  consideration,  it  was  not  enough  merely  to 
^ve  notice  to  the  Plaintiff  to  prove  the  consideration — 
the  note  primA  facie  imported  consideration ;  but  if  any 
circumstances  of  fraud  were  shewn  by  the  Defendant, 
the  Plaintiff  might  then  be  required  to  go  into  evidence 
of  the  consideration.  The  rule  in  equity  was  the  same 
as  at  law :  Easton  v.  Pratchett(a) ;  Mills  v.  Barber  (6). 

His  Honor  then  stated  the  effect  of  the  evidence,  and 
eoqcluded  that  there  was  so  much  difficulty  arismg  out 
of  the  proofs  which  the  Plaintiff  had  himself  given, 
exclusive  of  the  proof  of  the  note,  to  render  further 
inquiry  proper,  and  directed  the  case  to  stand  over,  giv- 
ing the  Plaintiff  liberty  to  bring  an  action  on  the  note, 
with  a  declaration  that  the  costs  of  the  action  should  be, 
in  any  event,  borne  by  the  Defendant. 


1843. 
Tai  action  was  broaght,  and  the  Plaintiff  recovered.    Decree  for     2M  April. 
payment  of  the  debt,  with  costs. 

{a)  I  Cr.  M.  &  Ros.  798.  {h)  1  Mee.  &  W.  425. 
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18th  and  im 

December, 

1843. 

iQth,  im^ 

and24ih 
January, 

The  implied 
aathority  of  a 

partner  to  bind  4000L  upon  promissory  notes  in  the  name  of  a  firm  in 
for  Se're^"   which  the  testator  was  a  partner.     The  debt  arose  in 

ment  of  money 
borrowed  for 
partnership 
purposes,  in  the 
ordinary  course 
of  partnership 
transactions, 
does  not  neces- 
sarily extend 
to  raising  mo- 
ney for  the  pur- 
pose of  increas- 
ing the  fixed 
capital  of  the 

firm;andtherc-  the  patent  and  machinery,  which  was  then  to  become 

advancmg  mo- 


FISHER  V.  TAYLEK. 

U  NDER  the  decree  in  a  creditors'  suit  for  an  account 
of  the  estate  and  debts  of  the  testator,  D.  F.  Tayler,  a 
claim  was  carried  in  by  Simon  WiUun^  of  the  sum  of 


the  following  manner : — 

In  January,  1832,  a  partnership  was  formed  between 
Henry  Shuttleworth,  Joseph  Wiartnaby,  and  the  testator, 
under  the  firm  of  D.  F.  Tayler  Sf  Co.,  for  the  manufac- 
ture of  patent  solid-headed  pins,  and  it  was  agreed  that 
ShuttlevDorth  and  Wartnaby  should  advance  in  moieties 
8000/.,  or  such  other  sum  as  should  be  required  for 


ney  to  one 
partner,  know- 
ing that  it  was 
for  the  latter 


the  property  of  the  partnership,  in  equal  shares.  Shut" 
tleworth  and  Wartnaby  were  also  to  bring  in  \500L  in 
money,  to  be  considered  as  a  debt,  and  bear  five  per 
cent,  interest     If,   at  any  future  time,  it  should  be 


purpose,  can- 
not as  a  matter  .  .  •     i  i       1 1.  . 

of  course  charge  thought  neccssary  to  mcrease  the  capital,  such  addition 
^°with  A^"  to  be  advanced  in  equal  shares;  and  any  partner  ad- 
loan,  unless  the  vancing,  with  the  consent  of  the  other,  more  than  by 

transaction  took  ^'  '' 

place  with  their  the  articles  he  was  bound  to  do,  the  same  to  be  entered 
todi'authori^'  in  the  partnership  books  as  a  debt,  and  carry  the  like 
Two  partners  interest.  Wartnaby,  who,  according  to  the  reprcsenta- 
nounced  their  tion  of  the  Defendants,  brought  in  hb  required  share  of 
id*^gT6?000/.  *®  capital,  only  by  the  assistance  of  Shuttleworth,  died 
to  their  capital, 

by  admitting  one  or  more  additional  partners.  W.  entered  into  a  negotiation  with  one  of  the 
partnen,  then  acting  on  behalf  of  both,  on  the  subject  of  the  announcement,  but  afterwards 
declining  to  enter  into  the  firm,  advanced  a  sum  of  4000/.  to  that  partner  by  way  of  loan,  on 
the  security  of  the  bills  of  the  firm,  and  also  of  the  separate  estate  of  such  partiier : — Held, 
that  W,  had,  so  far  as  this  evidence  went,  notice  that  the  loan  of  4000/.  waa  an  advance, 
not  within  the  implied  authority  of  the  partner  obtaining  it,  the  other  partner  having  audio- 
rized  the  capital  to  be  raised  in  a  different  mode ;  but,  inasmuch  as  the  original  partnership 
was  then  existing,  and  the  advance  might  have  been  within  the  scope  of  the  partnership 
authority,  without  reference  to  the  proposed  increase  of  capital,  liberty  was  given  to  IFl,  for 
the  purpose  of  trying  that  question,  to  bring  an  action  on  the  bills  against  tiie  executors  of 
the  other  partner. 
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in  November,  1834;  and,  upon  that  representation,  if       1842. 
the  firm  was  then  indebted  to  the  estate  of  fFarinaby, 
the  estate  of  Wartnahy  was  indebted  to  Shuttletoarth. 

In  November,  1838,  the  surviving  partners.  Shuttle^  SiMiemeni. 
worth  and  the  testator,  caused  the  following  advertise- 
ment to  be  inserted  in  the  newspapers : — '^  Partnership. 
In  a  most  highly  respectable  and  well-established  whole- 
sale mercantile  concern,  the  very  first  house  in  its  line 
in  the  Kingdom,  an  additional  capital  of  about  16,000£ 
II  wanted  to  extend  the  business  and  pay  off  a  deceased 
jartner's  advances.  It  is  therefore  proposed  to  admit  one 
or  more  gentlemen,  whose  shares  will  be  proportioned  to 
the  amount  of  their  capital.  Principals  or  their  solid- 
ton  addressing  to  Y.  £.,  post-paid.  Law  Club,  Chan- 
cery-lane, may  have  the  most  candid  explanation,  and 
fidl  particulars."  ffUkin  answered  the  advertisement, 
and  shortly  afterwards  received  the  following  letter : — 

''  25th  January,  1838. 

"  Sir, — Owing  to  the  illness  of  the  acting  partner,  your 
letter  addressed  to  V.  B.  respecting  the  advertisement  for 
m  partnership  was  not  opened  till  this  morning.  It  is 
hoped  that  his  health  will  be  sufficiently  restored  by 
the  middle  of  next  week  to  enable  him  to  give  you  a 
meeting,  with  a  view  to  enter  into  the  necessary  explana- 
tion. We  are  instructed,  therefore,  to  request  you  will 
attend  at  our  office  on  Wednesday  next,  the  31st  inst^ 
at  11  o'clock,  for  that  purpose,  &c.    **  We  remain,  &c., 

**  S.  main,  Esq."  ''Battye,  Fisher,  §•  Sudlaw/' 

Wilkin  accordingly  attended  at  the  place  appointed 
and  met  Shuttkwarth  and  Mr.  Sudlaw,  but  no  agreement 
was  then  made. 

Mr.  Sudlaw  stated  that,  to  the  best  of  his  recollection. 
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1842.  the  amount  of  capital  WWdn  offered  to  advance  was  too 
small,  and  that  the  negotiation  for  a  partnership  went 
off,  and  was  entirely  abandoned. 

Siote  f^fwu.       WilkirCs  state  of  facts  thus  represented  the  circum- 
stances : — Mr.  Sudlow  (the  solicitor  of  the  testator^  and 
occasionally  of  the  firm)  introduced  Wilkin  to  ShutiUwortk 
as  one  of  the  partners  in  the  firm  of  D.  F.  Tayler  Sf  Co.^ 
and  a  conversation  then  took  place  on  the  subject  of  the 
advertiBcment,  in  which  Shuttleworth  told  WiOdn  that  the 
partners  in  the  business  were  the  testator  and  himself; 
that  the  testator,  who  was  the  active  and  managing 
partner,  was  prevented  by  illness  from  being  present 
at  that  meeting ;  and  that  a  large  portion  of  the  capital 
required  was  to  replace  that  of  a  deceased  partner.  WU- 
kin  then  informed  Shuttleworth  and  Mr.  Sudlow  of  the 
amount  of  capital  which  he  would  be  able  to  bring  in; 
and  afler  some  further  conversation,  the  treaty  was  ad* 
joumed.    Wilkin  afterwards  employed  Mr.  Wood  as  his 
attorney,  and  being  advised  not  to  enter  into  a  partner- 
ship, it  was  ultimately  arranged  that  he  should  act  as 
the  accountant  and  superintendent  of  the  firm,  at  a  salary, 
and  that  his  duty  should  be  the  management  of  their 
accounts,  and  cash  account.     The  negotiation  was  con* 
tinned  by  Shuttleworth^  as  such  partner,  on  behalf  of 
the  firm,  and  by  Mr.  Woody  as  the  attorney  of  Wilkin, 
Shuttleworth  stating,  that  the  object  for  which  the 
money  was  intended  to  be  ndsed  was  to  pay  off  the 
advances  of  a  deceased  partner,  and  for  other  partner- 
ship purposes.     IVIr.  Wood  advised  Wilkin  ,not  to  make 
the  proposed  advance  to  the  firm,  without  the  separate 
security  of  Shuttleworth  as  well  as  tliat  of  the  firm,  and 
Shuttleworth  having  acquiesced  in  that  requisition,  a 
memorandum,  as  heads  of  the  agreement,  was  drawn  up 
and  signed,  as  follows: — 
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State  qf/aetM. 


^Bond  from  Henry  ShtUtleworth,  of  Market  Jffar'  i842. 
barouffht  in  the  county  of  Leicester^  to  Simon  WiUdny 
of  Cosseyy  Norfolk^  for  4000£  at  5  per  cent,  interest, 
SOOOil  to  be  paid  down  immediately^  and  the  remaining 
lOOOil  as  soon  as  obtained  by  Mr.  Wilkin^  and  in  the 
meantime  Mr.  fF.  is  to  give  Mr.  S,  a  deckration,  that, 
although  the  bond  for  4000£  is  given,  3000^  part 
thereof  only  is  paid.'' 

"Agreement  between  the  said  H.  S.  and  S.  W.,  that 
the  said  4000/.  is  lent  to  H.  S.,  as  the  partner  of  D.  F. 
TcofJer  and  as  part  of  the  capital  of  the  firm  of  D.  F. 
Tayhr  If  Co.  of  Light-pool  MUbj  Gloucestershire,  and 
N69.  9  and  10  Kinff-street,  Cheapside,  patent  solid-headed 
fin  and  brass  wire  manufacturers,  and  that  the  said  S. 
^  is  to  be  employed  by  the  said  firm,  as  assistant  and 
superintendent,  and  general  agent,  at  a  salary  of  200/. 
per  annum,  payable  quarterly,  together  with  the  use 
and  occnpation  of  the  house  and  furniture  at  No.  10  in 
JBSng-street ;  and  if  Mr.  W.  relinquishes  the  use  and 
occupation  of  the  house  in  King-streety  then  he  is  to  be 
allowed  80/.  per  annum,  towards  paying  the  rent  &c.  of 
another  house.  Mr.  ^.  is  to  attend  regularly  to  the 
business  of  the  firm.  Proviso  that  agreement  and 
bond  to  be  void  on  payment  of  the  4000/.  and  interest, 
and  after  six  calendar  months'  notice  by  either  party. 
Agreement  to  commence  on  the  25th  of  March  next. — 
Henry  ShuttleworOi. — Simon  Wilkin^ 

On  the  27th  of  February,  1838,  Wilkin  paid  to  Shta-  statement, 
tkwarth  1600/.,  on  the  Ist  of  March,  1838,  1400/.,  on 
the  16th  of  April,  1838,  500/.,  and  on  the  28th  of 
April,  1838,  500/.,  making  together  4000i,  for  which 
several  sums  Shuttleworth  gave  to  Wilkin  the  promissory 
notes,  in  the  name  of  the  firm  of  D.  F.  Tayler  §-  Co. 
Shuttleworth  executed  also  his  separate  bond  for  8000/1, 
conditioned  for  the  payment  of  4000/.,  to  Wilkin^  at  six 
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Siaiemeni. 


months'  notice,  and  deporited  with  WHkin,  as  a  further 
security,  the  title-deeds  of  certain  real  estate^  the  pro- 
perty of  Shuttleworih. 

Of  the  sum  lent  by  Wilkin^  a  part  (about  4002.)  was 
proved  to  have  been  immediately  applied  in  the  payment— 
of  a  partnership  debt. 

Wilkin  entered  upon  his  duty  under  the  agreement,  in. 
May,  1838.     The  testator,  having  received  a  complaint 
from  Flicky  a  clerk,  whose  ofBce  WiUdn  was  to  fill,  remon- 
strated with  Shuttleworthy  by  a  letter  of  the  28th  of  Aprils 
on  the  impropriety,  on  his  sole  authority,  of  superseding 
FUck ;  the  testator  afterwards,  on  the  occasion  of  visiting 
the  counting-house  in  Kinff-street,  appeared  to  have  re- 
cognised Wilkin  as  a  person  whom  he  expected  to  find 
there.     On  the  31st  of  July,  the  testator  caused  a 
notice  to  be  served  upon  Wilkin^  distinctly  apprising 
him,  that  he  (the  testator)  had  never  seen,  and  knew 
nothing  of  any  agreement  between  Wilkin  and  Shuttle^ 
worth;  that  Wilkin  was  not  to  consider  himself  employed 
by  the  firm,  and  that  the  firm  would  not  be  answerable 
for  any  wages,  or  other  remuneration  for  his  services; 
that  ShuttUworth  had  not  autliority  to  appoint  him,  and 
that  he  must  look  to  the  latter  alone  for  his  remunera- 
tion.    And  on  the  30th  of  July,  the  testator  caused  a 
notice  in  the  name  of  the  firm  to  be  delivered  to  FUck, 
directing  him  not  to  make  any  payment  to  Wilkiny  as 
he  was  not  employed  by  the  firm. 

On  the  1st  of  January,  1839,  the  partnership  between 
the  testator  and  Shuttleioorth  was  dissolved^  and  an 
agreement  was  made  by  which  ShtUtleworth  was  to  be- 
come the  purchaser  of  the  partnership  property.  Wil- 
kin  subsequently  acted  as  the  derk  of  ShtOUewortiu 
Shtittlewarth  became  bankrupt  in  December,  1839.    It 
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£d  not  appear  that  Wilkin  had  ever  demanded  payment 
of  the  loan  from  the  testator,  until  the  11th  of  January 
1840,  when  the  testator  was  served  with  a  writ  at  the 
suit  of  IVUkiny  against  both  Tat/ler  and  Shuttlewarthy  in 
an  action  of  assumpsit  for  4000^  and  interest  from  the 
19th  of  November,  1839.  The  testator  died  on  the  2nd 
of  February,  1840.  Shuttlewarth  died  in  April  of  the 
same  year. 
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Siatemeni, 


The  Master  rejected  the  claim,  and  WUkin  excepted 
to  the  report 


Exaptunu 


Mr.  Sharpen  and  Mr.  RomiUy^  for  WUhiny  commented 
on  the  various  circumstances  in  evidence,  and  submitted, 
as  the  necessary  conclusion,  that  the  4000/L  was  bor- 
rowed by  Shuttlewarthy  on  behalf  of  the  firm,  for  part^ 
nership  purposes,  and  was  actually  employed  in  such 
purposes  with  the  knowledge  of  Tat/ler,  and  that 
the  loan  had  been  made  upon  the  credit  of  the  part- 
nership, and  not  upon  the  credit  of  Shuttlewarth  alone. 
And  they  adverted  to  the  implied  authority  of  a  partner 
to  bind  his  copartners,  in  respect  of  monies  borrowed 
for  partnership  purposes,  in  the  course  of  business ; 
LaneT.  Williams  {a);  Rathwelly.  Humphreys [b);  Thick- 
nesse  v.  BramHow  (c);  Harrison  v.  Jackson  (d) ;  Swan 
V.  Steele  {e) ;  Loyd  v.  Freshjield  [g) ;  Collyer  on  Part^ 
mership,  p.  263  et  seq.,  ed.  2 ;  and  to  the  absence  of  any 
fiicts  affecting  Wilkin  with  notice  that  Shuttlewarth  had 
not  such  authority. 

Mr.  Teed,  Mr.  Lee,  and  Mr.  Heathfield,  for  the  exe- 


Argument, 


(«)  2  Veni.  277. 

\h)  1  Etp.  406. 

(e)  2  Cr.  &  Jer.  425. 

\d)  7  T.  R.  210;  per  Lord 


Kenyon, 

(e)  7  East,  213  ;  per  Lord 
Ellenborough, 

(g)  2  Car.  &  Payne,  325. 
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Argument. 


cutors,  contended^  that  the  circumstances  under  which 
the  n^otiation  originated, — the  position  of  the  partners 
at  that  time, — the  material  departure  from  the  piupose 
intimated  in  the  advertisement,  which  the  agreement 
with  Wilkin  involved, — the  separate  security  taken  from 
Shuttleworthy — the  repudiation  by  the  testator  of  any 
contract  with  WUkin^  and  the  acquiescence  of  the  latter 
after  that  repudiation, — all  contributed  to  prove  that  the 
loan  of  4000£  was  not  made  to  the  partnership,  but  was 
an  advance  to  Shuttletoorth  alone.  And  the  conduct  of 
Wilkin  after  the  dissolution  of  partnership  was  not  only 
confirmatory  of  the  same  fact,  but  was  an  adoption  of 
Shuttleworth  as  the  sole  debtor:  Hope  v.  Cust{a)\ 
Thompson  v.  Perdval  {b) ;  Arden  v.  Sharpe  (c) ;  Evans 
V.  Drummond{d)\  Collyer  on  Partnership^  pp.  334,  385, 
ed.  2. 


Mr.  Kenyan  Parher^  for  the  Pliuntiffs. 

Mr.  Sharpe f  in  reply. 

The  alleged  acquiescence  of  Wilkin^  after  the  testator 
had,  by  his  letter,  attempted  to  repudiate  all  dealings 
between  him  and  the  firm,  has  been  used,  first,  as  evi- 
dence of  the  nature  of  the  original  transaction ;  and, 
secondly,  as  afiecting  the  right  which  Wilkin  had  pre- 
viously acquired,  and,  in  fact,  discharging  the  testator. 
How  can  the  debt^  or  the  liability  of  either  partner,  be 
afiected  by  the  conduct  of  Wilkin  at  such  time  ?  He 
might  have  been  negligent  then,  but  how  does  that  afieci 
his  right?  It  would  be  prejudicial,  so  as  to  found  an 
equity  for  the  testator,  only  if  it  had  led  the  testator  to 
do  or  omit  some  act  which  he  otherwise  would  not  have 


(a)  1  East,  53. 

{h)  5  B.  &  Adol.  925, 933. 


(c)  2  Esp.  524. 
{d)  4  £^.  89. 
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done  or  omitted.  The  negligence  of  liWdny  however 
great  it  might  have  been,  coald  not  have  affected  the 
conduct  of  the  testator.  Wilkin  was  at  liberty  to  with- 
hold anj  demand  for  his  debt,  without  prejudicing  his 
right  to  it,  so  long  as  it  was  not  barred  by  the  Statute 
of  Limitations.  And  the  same  view  of  the  case  relieves 
it  of  the  first  observation  founded  upon  the  same  absti- 
nence on  the  part  of  Wilkin^ — why  is  it  to  be  inferred 
that  the  loan  was  not  a  joint  loan  because  the  creditor 
did  not  choose  to  enter  into  an  angry  correspondence 
with  one  of  the  joint-debtors  ?  The  reasonable  course, 
espedally  of  a  party  in  the  situation  of  Wilkin,  was,  to 
leave  to  the  partners  themselves  the  discussion  of  their 
relative  liabilities. 


1842. 


Arffument 


Vice-Chancellor: — After  stating  the  facts. 

The  points  which  have  been  urged  on  the  part  of  the 
estate  of  Tayler  are,  first,  that  the  loan  according  to 
the  truth  of  the  transaction  between  Wilkin  and  Shuttle- 
worth  was  a  loan  to  the  latter  separately,  and  not  to  the 
firm.  Secondly,  that  if  the  loan  was  agreed  to  be  made 
to  the  firm,  it  was  made  under  such  circumstances  that 
the  firm  was  not,  and  that  the  estate  of  Tayler  there- 
fore is  not  liable,  to  the  debt ;  and  thirdly,  that,  if  both 
of  the  first  points  were  ruled  against  the  estate  of  Tay- 
ler, that  estate  had  become  discharged  by  the  subsequent 
acts  of  Wilkin, 


JudgnunU 


I  have  endeavoured  to  discover  some  explanation  of 
the  case  which  should  make  its  different  parts  reconcila- 
ble with  each  other.  It  occurred  tome  at  first,  that  the 
true  explanation  of  the  original  transaction  might  be 
found  by  giving  a  very  critical  and  strict  effect  to  the 
terms  of  the  written  memorandum  which  was  signed  by 

VOL.  n.  Q  H.  w. 
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Judgwumi* 


Shutikwcrih  and  TfiUdn,  at  the  time  tlie  loan  was  agreed 
upoiL  The  words  are, — **  agreement  between  H*  Shuttle- 
worth  and  S.  WHJdn,  that  the  said  4,000iL  is  lent  to  H. 
Shtittleworthf  as  the  partner  of  jD.  F.  Tayler,  andaspart 
of  the  capital  of  the  firm  of  D.  F.  Tayler  §•  Co.^  Now, 
it  appears  that  much  importance  was  attached  by  Shut" 
Htworth  to  the  circumstance  that  the  monej  was  wanted 
for  the  purpose  of  and  intended  and  agreed  to  be  an- 
ployed  in  the  business,  and  for  the  benefit  of  the  firm  of 
Tayler  Ijf  Co, ;  and  it  appeared  to  me  not  improbable, 
that  whilst  the  loan  was  made  to,  and  upon  the  credit 
of,  Shuttleworth  alone,  the  parties,  or  at  least  WtUm^ 
imagined  that  he  would  be  entitled  to  recover  against 
the  firm,  provided  the  money  was  applied  for  the  benefit 
of  the  firm :  but,  I  have  been  forced  from  that  conjec- 
ture by  the  affidavit  of  Mr.  Wood^  the  solicitor  of  Wilr 
kin  in  the  transaction ;  he  avers,  in  the  most  distinct 
terms,  that  the  loan  was  made  to  the  firm ;  that  he  (Mr. 
Wood)  himself  proposed  that  Shuttleworth  should  give 
his  separate  security  for  the  debt ;  and  adding  to  this 
the  fact,  that  the  transaction  commenced  with  an  adver- 
tisement for  a  partner,  who  was  to  bring  in  money  to 
enlarge  the  aSmrs  of  the  concern,  and  pay  a  retiring 
partner,  I  cannot  entertain  any  doubt  but  that  Mr. 
Wood  accurately  represents  what  he,  at  the  time,  under- 
stood to  be  the  true  nature  of  the  transaction.  This  is 
direct  evidence,  and  evidence  that  I  cannot  reconcile 
with  the  conclusion  to  which  the  parties  appearing  for 
Tayler*s  estate  ask  me  to  come.  I  have  been  equally 
unsuccessful  in  my  endeavours  to  reconcile  the  evidence 
before  me  as  to  the  manner  in  which  Tayler  acted  to- 
wards WUkin,  between  the  month  of  May  and  the  Slst 
July,  1838.  If  Tayler's  letters  were  evidence  for  his 
own  estate,  his  letters  of  the  28th  April,  and  subse- 
quently, would  clearly  import  that  he  was  a  stranger 
to  the  terms  of  the  agreement  upon  which  ShutileworA 
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and  WUkm  had  acted,  and  were  acting,  and  that  he  -[^2. 
dtaapproved  of  Wilkin  being  retained  by  the  firm ;  and 
the  affidavit  of  E.  Tayler  is  to  the  same  effect ;  but  they 
are  not  strictly  evidence  for  Tayler^ s  estate ;  and  the 
testimony  both  of  Flick  and  Crawley ^  two  miexception-  Judgmeui. 
aUe  witnesses,  gives  an  opposite  character  to  this  part 
of  the  case.  It  is  certain,  however,  that  on  the  3l8t  of 
July,  1838,  Tayler  took  a  very  decided  course  for  the 
pforpoee  of  recording  the  position  he  intended  thencefor- 
ward to  take  up.  In  his  letter  of  that  date,  delivered 
to  Wilkin  (a),  Tayler  disavowed  or  repudiated  the  acts 
upon  which  his  liability  is  said  to  be  established, — he  re- 
jected WiOdn  altogether.  No  attempt  has  been  made 
to  shew  that  Wilkin^  when  thus  challenged  by  Tayler, 
met  that  challenge  by  an  assertion  of  the  right  which  he 
now  insists  upon.  It  may  be  possible  to  reconcile  WiU 
hbCs  conduct  in  that  part  of  the  case  with  his  present 
daim,  by  supposing  that  Shuttleworthy  having  broken 
ffuth  with  him  in  not  having  applied  the  loan,  or 
some  part  of  it,  for  the  benefit  and  purposes  of  the  firm 
of  Tayler  §•  Co.,  had  influence  enough  over  his  creditor 
Wilkm,  to  persuade  him  not  to  come  to  an  open  rupture 
with  Tayler  by  then  insisting  on  his  claim.  The  then 
existing  and  subsequent  connexion  between  Shuttleworth 
and  Wilkin  may  well  suggest  the  possibility  of  such  an 
influence  having  existed. 

The  rest  of  the  case  is  in  much  obscurity  so  far  as  any 
direct  evidence  might  afiect  it,  but  it  admits  of  explana- 
tion with  reference  to  the  actual  and  altered  position  in 
which  the  parties,  from  time  to  time,  stood  towards  each 
other ;  provided  the  truth,  as  to  those  parts  of  the  case 
to  which  I  have  adverted,  can  once  be  established. 
Tcyler  denied  all  privity  between  himself  and  Wilkin, 

{a)  Supra,  p.  222. 
Q2 
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and,  therefore,  consistently  with  that  position,  treated 
payments  charged  in  the  Ijondan  books,  as  having  beai 
made  to  Wilkin^  as  payments  made  on  account  of  Shvt^ 
tlewarthy  and  debited  Shuttleworth  with  those  payments 
accordingly.  The  other  acts  of  the  parties  will  be  found 
consistent  with  the  arrangements  between  Shuitkworth 
and  Taj/ler,  which  it  was  the  object  of  the  dissolution  ol 
the  partnership  to  carry  out ;  the  latter  facts  will  there- 
fore throw  comparatively  little  light  upon  the  ori^nal 
transaction ;  they  were,  in  truth,  produced  whoUy,  or  in 
a  great  degree,  by  the  new  arrangements,  and  were  in 
the  most  part  consistent  with  them. 

Upon  two  points,  however,  I  have  come  to  this  con- 
clusion, first,  that  if  the  antecedent  authority  of  Tcofler, 
exclusive  of  the  implied  authority  of  Shuttleworth  as  a 
partner,  was  necessary  to  sanction  the  borrowing  of  the 
4,000il,  on  the  credit  of  the  firm ;  or,  if  subsequent  rati- 
fication  was  necessary  to  give  it  effect  agidnst  the  finn, 
I  cannot,  without  further  inquiry,  overrule  the  Master's 
finding.  And,  secondly,  if  the  original  liability  be 
once  established,  I  cannot  hold  that  the  firm  has  become 
discharged  by  anything  in  evidence  before  me. 

I  have,  therefore,  to  consider, — and  for  this  purpose  I 
now  mention  the  case,  whether,  at  the  time  of  the  loan, 
Shuttleworth  had  an  authority  to  bind  his  partner  in  this 
transaction,  such  authority  depending  upon  the  partneiv 
ship  relation  only. 

Upon  the  authorities  cited  I  shall  assume  that  one 
of  several  partners  has  an  implied  authority  to  bbd 
his  co-partner  for  the  repayment  of  money  borrowed  for 
partnership  purposes,  in  the  ordinary  course  of  part- 
nership transactions  {a).     I  take  it  to  be  equally  dear 


(a)  Ex  parte  Bonbonut,  8  Vei.  540. 
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that,  if  a  partner  is  acting  beyond  the  scope  of  his         ig42. 
authority  as  partner,  and  the  party  with  whom  he  is 
dealing  has  notice  that  such  is  the  fact,   the  absent 
partner  will  not  be  bound  (a).     The  question  is  under 
which  of  those  principles  the  present  case  falls  ?  Jk^ment. 

I  have  ascertained  that  the  Master  decided  agidnst 
the  daim  of  WUkin,  upon  the  ground  that  this  could  not 
be  considered  an  ordinary  transaction  within  the  scope 
of  the  implied  authority  of  a  partner,  and  I  have  not  yet 
beard  anything  to  satisfy  me  that  it  can  be  so  considered 

It  is  dear  the  original  intention  was  that  a  new  part- 
ner should  be  taken  into  the  concern:  this  certainly 
would  not  sanction  a  borrowing  in  the  way  that  has  been 
adopted;  for  by  the  proposed  arrangement,  Taj/ler  would 
have  had  the  benefit  of  an  increase  of  capital,  but  would 
have  come  under  no  personal  liability  in  respect  of  the 
capital  so  obtained.  And  suppose  Wilkin  not  to  have 
known  the  circumstances,  I  cannot  even  in  that  case  treat 
it  as  dear  that  an  authority  can  in  all  cases  be  implied  in 
a  partner  to  bind  his  co-partner  in  borrowing  money,  for 
the  purpose  of  raising  an  additional  fixed  capital  to  ex- 
tend the  business  and  pay  ofif  a  deceased  partner's  ad- 
vances. That  was  the  purpose  for  which  Shuttleworth 
borrowed,  and  Wilkin  lent,  the  money  in  question.  Ad- 
vances of  money  to  carry  on  the  transactions  of  an  esta- 
blished  concern  may  be  good  to  bind  the  firm,  though  ob- 
tained by  one  partner  only ;  but  suppose  a  concern  not 
established,  is  there  any  implied  authority  in  one  partner 
to  bind  his  co-partner  by  bills  or  otherwise,  to  raise  capi- 
tal ?  Upon  principle,  I  should  say  clearly  not, — other- 
wise any  partner  might  be  made  to  contribute  to  the  pay- 

(a)  Collyer  on  Partnership,  et  seq.;  Pothiei'f  Tr.  Ob,,  p.  1, 
pp.  261,  329,  ed.  2  ;  Gow,  54  et  c.  1,  §  83 ;  Contrat  de  Socittc,  c. 
seq.,  ed.  3;  Story,  p.  193,  §  128     6,  §  101.  Cases  cited  supra,  p.  223. 


230 


CASES  IN  CHANCERY. 


1842. 


Judgment 


ment  of  his  co-partner's  share  of  the  capital  to  be  raised. 
This  view  of  the  subject  is  supported  by  the  case  of  Green- 
slade  y.  Dower  {a).  Then  if  money  is  wanted  by  an  esta- 
blished firm,  not  for  its  ordinary  transactions,  but  for  the 
purpose  of  paying  off  an  outgoing  partner,— of  raiong  ad- 
ditional capital, — and  carrying  out  new  arrangements, 
does  it  necessarily  follow,  from  the  ordinary  case,  that  each 
partner  has  an  authority  to  make  the  other  liable  for  the 
money  to  be  raised  for  such  purposes  ?  It  is  obvious  that 
the  money  to  be  raised  for  such  purposes  should  be  con- 
tributed by  the  partners  according  to  the  special  agree- 
ment between  them  at  the  time,  and  not  that  one  partner 
who,  peradventure,  ought  to  provide  the  whole  fund 
which  the  new  arrangements  may  require,  should  by  ac- 
cepting bills  in  the  name  of  the  firm  have  power  to  throw 
on  his  co-partners  the  burden  he  ought  himself  to  bear. 
I  cannot  but  think  that  money  required  for  extraordinary 
purposes  and  new  arrangements,  not  comprehended  in 
the  partnership  transactions  of  the  old  firm,  constituting 
as  it  were  a  graft  upon,  or  an  addition  to,  an  established 
firm,  stands,  for  a  purpose  like  the  present,  upon  the 
footing  of  capital  to  be  raised  for  the  establishment  of  a 
new  concern,  and  not  upon  the  footing  of  money  raised 
for  the  ordinary  dealings  of  an  old  firm.  Difficulty  no 
doubt  may  exist  if  a  party  dealing  with  one  member  of 
an  established  firm  lends  money  on  a  supposition  that 
the  money  was  borrowed  for  ordinary  purposes.  But 
here  Wilkin  had  notice  of  the  purpose  for  which  the 
money  was  required,  and  of  the  special  manner  in  which 
it  was  to  be  raised;  and  must  not  that  notice  have  in- 
formed him  that  some  new  and  special  contract  between 
the  parties  was  to  regidate  the  proposed  arrangement 
between  them ;  or,  in  other  words,  that  this  was  not  a 
case  to  which  the  implied  authority  of  a  partner  to  bind 


(a)  7  B.  &  C.  635. 
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bis  oo-partner  could  extend?  This  was  the  view  the 
Master  took  of  the  case,  and  it  appears  to  me  to  deserve 
more  consideration  than  it  has  yet  received  at  the  bar. 

I  have  gone  into  the  case  not  to  express  any  opinion 
upon  it  further  than  to  explain  what  the  point  is  on 
^hich  I  felt  pressed.  The  parties,  if  they  desire  it,  may, 
befinre  I  make  up  my  mind  on  the  case,  speak  to  it  again 
on  the  point  I  have  last  adverted  to. 


1842. 

FiSHIR 
V. 

Tatlir. 
Judgment, 


Mr.  RomiUyf  for  Wilkin. 

The  intimated  desire  to  find  another  partner  did  not 
exclude  every  other  authority  to  raise  money.  The 
buaness  was  to  go  on, — the  estate  of  the  deceased  partner 
was  to  be  paid,  and  it  was  equally  necessary  to  provide 
for  these  purposes  whether  a  new  partner  was  found  or 
not.  If  the  advertisement  did  not  enlarge  the  authority 
of  Shuttlewarth,  on  the  other  hand  it  did  not  abridge  it. 
Story  an  Partnership,  p.  225,  §  146,  147,  148. 

Mr.  Leey  for  the  executors. 

The  memorandum  of  agreement  excludes  the  argu- 
ment now  attempted.  It  is  not  an  advance  for  ordinary 
purposes,  but  as  "  part  of  the  capital."  With  the  spe- 
cial information  which  the  circumstances  afforded  him, 
and  upon  which  he  acted,  he  cannot  now  retire,  and  rest 
his  claim  upon  the  general  power  of  a  partner :  Shirreff  v. 
Wilks  (a) ;  Doe  v.  Hilder  (J) ;  SaviUe  v.  Robertson  (c) ; 
Smith  V.  Craven  {d) ;   Wilson  v.  Moore  {e). 


Argument, 


(a)  1    East,  53;    per   Lord 
Kenyan. 

{h)  2  B.  &  A.  782. 


(c)  4  T.  R.  720. 
Id)  1  Cr.  &  Jer.  500. 
(e)  1  Myl.  &  K.  126. 
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1842.  Mr.  Romillyy  in  reply. 

The  word  "  capital"  is  rarely  used  in  the  very  strict 

sense  which  is  attempted  to  be  put  upon  it.     It  ordina- 

ArgwmeHi.     rily  comprehends,  as  was  here  meant,  the  whole  fund 

which  is  available  for  business,  without  distinguishing 

the  mode  by  which  it  is  raised. 


Vice-Chancellor  : — 

Judgment.  Tayler  and  Shuttleworih  carried  on  trade  together  with 

an  agreed  amount  of  capital ;  part  of  which  had  been 
withdrawn  after  the  death  of  JVartnaby^  and  the  survivors 
agreed  to  replace  the  capital  so  withdrawn,  and  also  to 
raise  the  aggregate  capital  to  the  sum  of  16,000^  For 
this  purpose  additional  monies  were  to  be  brought  in  so 
as  to  form  a  permanent  increase  of  the  capital ;  but  it 
was  to  be  raised  in  such  a  manner  as  not  to  charge 
Tayler  personally.  In  point  of  fact  from  the  beginning 
Tayler  was  exempted  from  bringing  in  capital^  he  was 
to  pay  no  part  of  the  8,000£,  nor  of  the  1,500/. ;  he  was 
only  to  bring  in  a  share  of  the  monied  capital  in  case  an 
addition  should  be  found  necessary,  exceeding  the  1,5002. 
to  be  brought  in  by  the  other  partners.  The  advertise- 
ment, which  is  the  act  of  both  the  partners,  is  therefore 
evidence  of  an  agreement  having  been  come  to  between 
Tayler  and  Shuttleworthy  whereby  the  former  agreed 
that  the  concern  should  no  longer  be  carried  on  with 
the  limited  amount  of  capital,  but  that  the  same,  as 
between  the  partners,  should  be  increased,  not  by  bor- 
rowing any  money  on  the  credit  of  Tayler y  or  by  ren- 
dering him  in  any  way  chargeable  for  the  increase,  but 
by  finding  some  person  willing  to  advance  the  capital, 
in  consideration  of  a  share  in  the  concern.  This  was 
the  undoubted  contract  between  the  partners,  and  upon 
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that  contract  the  question  isy  whether  Shvitleworth  had 
any  authority  to  go  into  the  market  and  raise  money  on 
the  credit  of  Tayler^s  name  as  well  as  his  own :  that  he 
poesibly  might  have  succeeded  in  charging  Tayler  by 
borrowing  money  of  a  person  who  was  ignorant  of  this 
special  contract, — I  do  not  say  to  the  amount  of  I69OOO2I5 
— ^but  that  he  might  have  charged  him  for  ordinary  part- 
nership purposes,  may  be  admitted ;  but  if,  having  that 
advertisement  in  his  hand,  he  goes  to  a  person  willing 
to  lend  money,  and  says  "  this  is  my  authority  to  raise 
capital,"  can  that  person  lend  the  money  on  the  credit  of 
Tayler^ s  name  and  hold  Tayler  bound  by  the  amoimt  of 
that  advance?  I  will  suppose  the  contract  between 
Tayler  and  Shutikworth  to  have  been  that  Shuttlewarth 
should  find  the  whole  money,  and  Tayler  should  find  no 
part  of  it, — if  that  appeared  on  the  face  of  the  contract, 
it  is  impossible  that  any  person  lending  the  money  to 
Shutikworthy  for  that  very  purpose,  could  say  that  Tayler 
was  bound  by  it, — for  on  the  face  of  the  written  authority 
he  would  in  fact  have  notice  that  Shuttlewarth  was 
exceeding  his  authority  when  he  made  use  of  Tayler^s 
iiame  as  a  security  for  repaying  the  money.  It  appears 
to  me  that  such  a  case  would  not  be  more  conclusive 
than  the  case  which  has  actually  happened.  How  does 
Mr.  Wilkin  represent  the  case  in  his  own  state  of  facts? 
he  says  that  he  received  an  answer  to  his  letter  from  the 
solicitor  of  the  firm ;  that  the  meeting  which  took  place 
between  him, — ^that  solicitor, — and  Shuttletcorthy  was 
adjourned,  without  anything  having  been  done ;  that  an 
adjourned  meeting  was  had,  and  that  it  was  ultimately 
arranged  that  he  should  make  the  intended  advance  as 
a  loan  to  the  firm,  and  that  he  should  act  as  accountant, 
at  a  salary;  that  the  negotiation  was  continued  and 
carried  on  by  Shuttlewarth  as  such  partner  on  behalf  of 
the  firm  of  D.  F.  Tayler  8f  Co.y  and  the  object  for  which 
the  money  was  intended  to  be  raised  was  stated  by 
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1842.  Shuttleworih  to  be  the  payment  of  the  estate  of  a  deceased 
partner  and  for  other  partnership  purposes.  In  point  or 
fact  haying  met  to  negotiate  for  becoming  a  partner  and. 
advancing  capital,  whereby  Tayler  could  not  have  been 
Judffment  gubjccted  to  any  charge  in  respect  of  the  capital  so  ad* 
vanced, — instead  of  doing  that — he  declines  to  become  a 
partner,  and  then,  as  he  himself  says,  makes  the  intended 
advance  as  a  loan  to  the  firm;  and  not  only  receives 
notes  by  which  the  firm  was  to  be  boimd,  but  at  the  same 
time  enters  into  a  very  special  agreement  connected  with 
the  security.  [His  Honor  stated  the  agreement  (a).]  It 
appears  therefore  plainly,  that  this  is  not  the  case  of 
money  borrowed  merely  for  the  general  and  current 
purposes  of  a  firm,  in  which  case  no  question  could  have 
been  anticipated,  but  that  it  is  a  large  sum  of  money 
advanced  as  part  of  the  permanent  capital  of  the  firm, 
and  advanced  to  a  partner  who,  on  meeting  ffWanf 
gave  him  notice  that  he  had  authority  to  borrow,  but  in 
a  totally  diiFerent  way,  and  one  which  would  be  attended 
with  very  different  consequences.  It  is  not  merely  a 
common  bill  or  note  given  in  the  ordinary  course  of  bu* 
siness,  but  it  is  an  advance  accompanied  by  an  agree- 
ment for  the  employment  of  this  gentleman  by  the 
firm  with  a  view  to  the  protection  of  his  own  interest, 
— for  giving  six  months'  notice  of  payment,  and  em- 
bracing other  special  terms.  I  have  not  the  slightest 
doubt  that,  in  a  case  of  this  description,  where  two 
partners  have  agreed  to  make  a  permanent  addition  to 
their  capital,  and  to  make  it  in  a  particular  mode,  that 
no  party  can,  with  knowledge  of  that  special  agreement, 
bind  the  absent  partner  in  any  way  other  than  that 
which  the  special  agreement  would  authorize.  Suppose 
the  case  of  two  partners  carrying  on  business  with  a 
capital  of  2,000/.,  each  contributing  1,000/.    The  opera- 


(a)  Supra,  p.  221. 
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tions  of  that  firm  are  necessarily  carried  on  to  an  amount  i842. 
]»oportionate  to  the  employed  means^  and  each  partner 
18  safe  so  long  as  the  afiairs  of  the  concern  are  well 
conducted;  but  if  that  capital  is  to  be  permanently  in- 
creased, doubled,  or  trebled,  or  if  the  operations  of  the  «<v*»«*'- 
concern  are  to  be  so,  monies  advanced  for  that  object 
cannot  be  treated  as  monies  advanced  for  the  ordinary 
purposes  of  the  trade ;  it  is  in  fact  wholly  altering  the 
character  of  the  business.  If,  then,  one  of  the  partners 
agrees  with  the  other  that  the  capital  shall  be  doubled 
or  trebled,  provided  the  other  party  will  find  the  whole, 
it  comes  in  principle  within  the  reasoning  of  the  learned 
Judges  in  Chreenslade  v.  Dower y  that  if  a  bill  could  be 
accepted  for  this  purpose  the  efiect  would  be  that,  whereas 
one  partner  was  to  find  all  the  capital  or  a  portion  of  it, 
yet  he  would  have  the  power  to  bind  his  co-partner  to 
find  the  whole. 

There  would,  as  I  have  observed,  be  difficulty  in  the 
case  of  an  established  concern,  if  the  money  was  bor- 
rowed from  a  party  who  had  no  notice.  But  here  WUhin 
had  notice  that  the  large  sum  of  16,000/.,  being  nearly 
double  the  capital  previously  employed,  was  to  be  nused 
in  a  given  mode.  Confining  myself  solely  to  this  view 
of  the  case,  if  it  stood  alone,  I  could  not  but  agree  with 
the  Master.  Upon  the  attendant  circumstances  only,  I 
ahould  infer  that  the  4,000/.  were  advanced  as  part  of  the 
16,000/.,  and  if  the  whole  16,000/.  had  been  advanced  I 
am  satisfied  there  could  not  have  been  room  for  any 
question.  But  the  case  does  not  depend  on  inference 
alone;  it  stands  on  direct  evidence.  It  is  so  laid  in 
WHkbCs  state  of  facts,  which  is  his  bill  for  the  purpose 
of  this  proceeding.  And  it  was  not  (so  far  as  my  re- 
collection goes)  until  after  I  had  called  for  a  second 
argument  on  the  point,  that  any  attempt  was  made  to 
treat  the  loan  in  question,  as  imconnected  with  the  sum 
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mentioned  in  the  advertiflement.  Bot^  however  thift 
may  be,  it  is  imquestionable  that  WUkin  met  ShuUle" 
worth  as  a  person  authorized  to  raise  money  in  a  parti- 
cular manner  and  for  a  special  purpose,  not  faUii^ 
within  the  scope  of  the  dealings  of  the  concem,  and 
with  full  knowledge  that  such  was  the  case  he  lent 
money  upon  a  security  which  charged  Tajfler,  a  conse- 
quence which  the  manner  of  raising  the  money  pointed 
out  by  Tctyler  would  have  excluded. 


Then  is  there  anjrthing  in  the  evidence  before  me  to 
alter  this  view  of  the  case  ?  The  evidence  of  Wood  t^ids 
to  confirm  it;  and,  as  the  professional  adviser  of  Wilkm, 
I  cannot  assume  that  he  has  not  disclosed  everything 
within  his  knowledge,  material  to  his  client's  case.  There 
certidnly  is  evidence  that  Shuttkworth  said  he  had  com- 
mimicated  the  matter  to  Tayler;  but  there  is  no  direct 
evidence  that  Tayler  knew  anything  of  the  transaction, 
unless  it  may  be  inferred  from  the  evidence  of  FKck^JoA 
Crawley i  of  what  took  place  in  London.  This  evidence 
is  certainly  of  the  most  meagre  kind.  WUkin  was  on  the 
premises  acting,  or  going  to  act,  as  clerk.  TV^fercame 
there  when  Wilkin  was  present,  and  he  acknowledged 
Wilkin  in  a  way  which  shewed  he  had  heard  of  him 
before.  No  doubt  he  had  heard  of  him  from  Shuitk^ 
worthy  as  a  person  treating  to  become  a  partner.  Per- 
haps Shuttleioorth  deceived  Tayler,  by  telling  him  he 
would  become,  or  expected  to  become,  a  partner,  an4 
wished  to  look  into  the  concern  beforehand ;  but  it  is 
perfectly  consistent  with  the  transaction  to  suppose  that 
Tayler  had  heard  of  Wilkin,  and  supposed  Wilkin  was 
there  with  a  view  to  some  transaction  to  be  carried  out, 
without  knowing  the  fact  that  bills  or  notes  had  been 
given,  by  which  Tayler  himself  might  be  bound.  Any 
inference  to  be  drawn  from  this  evidence  is  far  out- 
weighed by  the  conduct  of  Wilkiny  after  the  receipt  of 


CASES  IN  CHANCERY, 


237 


the  letter  of  the  3l8t  of  July.  Instead  of  replying  to  that 
letter,  by  Baying,  "  I  advanced  money  to  the  firm,  and 
Shuttleworth  told  me  you  were  informed  of  it,"  he  acqui- 
eeces  from  that  time  until  Shuttleworth  having  become 
unable  to  pay,  and  Tayler's  estate  being  apparently 
flolyent,  he  sets  up  this  demand.  On  the  case  before 
the  Master,  I  have  no  doubt  his  conclusion  was  right. 


1842. 


Judgment. 


There  is  another  view,  however,  which  may  be  taken 
of  the  case.  It  is  true  that  there  was  16,000/.  to  be 
raised  by  way  of  increase  of  capital,  and  in  order  to  en- 
large the  transactions  of  the  firm,  but  there  is  no  sugges- 
tion that  the  old  firm  was  not  to  go  on  in  the  mean  time. 
On  the  contrary  the  very  circumstance  that  the  trans- 
actions were  proposed  to  be  enlarged,  shews  that  the  old 
firm  was  intended  to  be  carried  on  until  the  increase  of 
the  capital  should  be  raised;  and  it  is  not  disputed 
that  such  was  the  intention  of  the  parties.  Now,  if 
the  old  concern  was  to  go  on,  undoubtedly  all  the 
partnership  rights  of  Shuttletoorthy  and  all  the  partner- 
ship liabilities  of  Tayler  would  remain  with  respect  to 
that  partnership.  If  it  were  necessary  to  borrow  money 
with  a  view  to  preserve  or  carry  on  the  old  concern,  there 
was  nothing  in  the  circumstance  that  they  proposed  to 
enlarge  their  partnership  transactions,  that  would  ne- 
cessarily make  it  illegal  in  Shuttleworth  to  borrow 
money  for  their  general  purposes;  and  I  understood  Mr. 
Romilb/*8  argument  to  be,  that,  inasmuch  as  it  appears, 
the  firm  was  much  pressed  at  this  time,  and  Wartnaby^s 
estate  was  demanding  payment  of  money,  the  4000/.  was 
a  sum  which  reasonably  might  be  necessary  to  carry  on 
and  preserve  the  old  firm.  There  are  thus,  so  to  express 
it,  two  antagonist  principles  which  might  apply.  I  have 
the  strongest  impression  that  Shuttleworth  was  not  justi- 
fied in  binding  the  firm  in  respect  of  any  advance  of  the 
16,000/.;  at  the  same  time,  I  have  nothing  to  lead  me 
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with  certainty  to  the  condusioii  that  he  might  not  he 
justified  in  borrowing,  or  Wilkin  in  lending,  money  to 
some  extent,  with  a  view  to  carry  on  the  old  conoem, 
Wilkin  may  not  have  known  that  snch  borrowing  was 
unlawful  as  between  the  partners.  Although  the  par- 
ties are  bound  to  bring  forward  their  case  in  the  first  in- 
stance^ and  the  Court,  in  general,  holds  them  bound  by 
that  case;  yet,  considering  the  great  injury  to  WUUn 
on  the  one  hand,  if  I  confirm  the  report,  and  the  com- 
paratively small  injury  to  the  other  party  of  the  short 
delay  which  will  be  occasioned  by  my  allowing  WiUdn 
to  bring  an  action, — and  being  satisfied  there  is  a  ques- 
tion to  be  tried  more  fit  for  the  decision  of  a  jury  than 
of  this  Court, — while  I  think  the  Master  was  right  upon 
the  case  before  him,  I  think  I  am  best  consulting  the  ends 
of  justice  by  giving  Wilkin  leave  (if  he  is  willing  to  incur 
the  risk)  to  bring  an  action  on  the  promissory  notes^ 
before  I  finally  determine  the  case  against  him. 


Minuie.  The  exceptions  to  stand  over,  and,  in  the  mean  time,  WiUcin  to  be 

at  liberty  to  bring  an  action  on  the  notes  against  the  executors  of 
Tayler,  it  being  admitted  for  the  purposes  of  the  action  that  Tayltr 
survived  Shuttlewortk, 
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KING  V.  SMITH.  'S/iSa* 

W  January. 

•   SMITH  conveyed  and  surrendered  certain  free-  The  Court  will 
hold  and  copyhold  estates  to  the  use  of  J.  Reid  and  pu^Son^of  t^' 
his  heirs,  by  way  of  mortgage,  to  secure  2,700/.  and  ^^^***^.q®^* 
interest.     W.  Smithy  by  his  will,  gave  all  his  real  and  restrain  the 
personal  estate  to  the  Defendant  S.  Smith  (who  was  also  pro^Ung  to 
hiB  heir-at-law,  customary  heir,  and  sole  executor),  " in  groiSlrupon 

hopes  that  he  might  be  able  to  pay  his  (the  testator's)  ^^^  mortgaged 

estate*  uq* 
just  debts,  and  find  a  surplus  for  his  trouble."    J.  Reid  less  the  security 

devised  his  legal  interest  in  the  mortgaged  premises  to  "  ™"  *^**^  * 

the  Phdntiffs,  and  appointed  them  his  executors.     The  may  sustain  a 

FlaintifiB,  by  their  bill,  charged,  that   the  mortgaged  ^ecntonofthe 

premises  were  a  "  scanty  security  *'  for  the  principal  and  !!Jf*j?^'  ^^^^ 

interest  due,  and  that  the  Plaintiffs  were  entitled  and  pertycomprised 

claimed  to  be  specialty  creditors  upon  the  general  estate  Mdfor'Sep^'- 

of  the  mortgagor  for  the  deficiency;  and  that,  to  ascer-  "^X^^ttV 

tain  the  same,  the  mortgaged  premises  ought  to  be  sold.  ^^^  general  es- 

tate  of  the  tcs- 

The  bill  prayed  an  account  of  the  mortgage  debt, — a  utor— *«»iA/e. 
sale   accordingly, — and  payment  out  of  the  proceeds;      Whatpro- 
and,  if  the  same  were  insufficient,  that  the  PlaintifiB  value  of  the 


might  be  declared  to  be  specialty  creditors  upon  the  ^^J^SouwT" 
estate  for  the  deficiency:  that,  if  necessary,  the  suit  m^Jtgwdebt 


mi£:ht  be  taken  as  beinff  on  behalf  of  the  Plaintiffs,  and  »»  order  to  be 

,  deemed  a  suffi- 

all  other  the  unsatisfied  creditors  of  W.  Smith,  and  the  cient  security 
personal  and  real  estate  duly  administered  and  applied,    ^de?  which  * 

the  Court  acts 
in  restraining 

After  appearance,  and  before  answer,  the  Plaintiffs  waste  by  the 
filed  their  supplemental  bill,   stating  that,   since   the  ^<^7^^"" 
original  bill  was  filed,  the  Defendant  had  felled,  and 
was  proceeding  to  fell  and  carry  away  large  numbers  of 
timber  and  timber-like  trees,  which  were  growing  on 
the  mortgaged  premises, — that  many  of  such  trees  were 
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lying  upon  the  lands,  and  had  been  advertised  for  sale : 
and  praying  an  account  of  the  trees  felled,  and  of  the 
monies  produced  by  the  sale,  and  an  injunction  to  re- 
strain the  felling  and  sale  of  trees  from  the  mortgaged 
premises. 

The  Plaintiffs  moved  for  the  injunction,  according  to 
the  prayer. 


Arptment.  Mr.  TF.  T.  G.  Daniel^  for  the  motion,  cited  Daniel  v. 

Skipwith  {a) ;  Hippesley  v.  Spencer  (i) ;  Farrant  y* 
Lovel  (c) ;  Hampton  v.  Hodges  (d) ;  Cox  v.  Goodr- 
fellow  (e). 


Mr.  Jamesy  for  the  Defendant,  argued  that  the  case 
was  not  brought  within  the  authority  of  Hippesley  v. 
Spencer  J  inasmuch  as  there  was  no  allegation  in  the  bill, 
and  no  proof  on  the  affidavits  of  any  deficiency  in  the 
security.  But  the  suit  was  so  framed,  that  the  Plain- 
tiffs could  not  have  the  relief  upon  it  which  they 
sought.  They  might  have  sued  as  mortgagees,  and 
prayed  a  foreclosure,  when  they  would  have  had  all  the 
rights  of  an  ordinary  mortgagee,  whatever  those  rights 
might  be, — or  they  might  have  sued  as  general  specialty 
creditors,  when,  if  they  could  have  shewn  the  Court 
that  there  was  a  danger  of  misapplication  of  the  estate 
by  the  executor,  they  might  perhaps  have  obtained  an 
injunction.  But  they  cannot  mix  up  the  characters  of 
mortgagee  and  general  creditor,  and  thereupon  have 
relief  compounded  of  the  rights  of  both.  In  Greenwood 
V.  Taylor  (y),  it  was  held,  that  the  creditor  was  not  en* 


(a)  2  Bro.  C.  C.  155. 
\h)  5  Madd.  422. 

(c)  3  Atk.  723. 

(d)  8  Ves.  105. 


(e)  Id.  105.  a.  (n.) ;  October, 
1820. 
{g)  1  R.  &  Myl.  185. 
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titled  to  his  remedy  at  the  same  time  in  both  characters, 
and  that  decision  was  not  oyemiled  in  Mcaoa  v.  Bogg  (a). 
Bumey  v.  Morgan  (i).  The  Plamtiffs»  moreover,  were 
act  in  a  situation  entitling  them  to  relief  in  equity ;  for, 
lutYing  the  l^al  estate,  they  could  at  any  time  bring 
ejectment. 

Mr.  W.  T.  S.  Daniel,  in  reply. 

A  mortgagee,  if  he  sues  in  that  character  only,  and 


1842. 


(a)  2  Myl.  &  Cr.  450. 

lb)  1  S.  &  St  358,  362.  See 
ffmrriM  v.  Uarrky  3  Atk.  722 ; 
p«r  Sir  Z.  Shadweil,  5  Sim.  137; 
WhUe  T.  HiUacre,  3  Y.  &  Coll. 
597;  SiUm  cm  Decreet^  p.  134. 
Tbe  Mune  point  was  discussed  in 
a  late  case,  before  this  branch 
of  the  Court,  where  the  bill  was 
bfooght  by  the  executors  of  a 
nmple-contract  creditor,  on  be- 
half of  themselves  and  all  other 
xrediton  of  /.  Firlh^  deceased, 
against  his  sons  (one  being  his 
beir-at-law),  who  were  in  pos- 
of  real  estate,  the  title- 
of  which  Firth  had  depo- 
nted  with  the  plaintiffs*  testator 
at  a  security  for  the  same  debt 
Tbe  bill  stated  the  deposit  by 
way  of  equitable  mortgage,  and 
that  there  was  no  personal  re- 
presentative of  Firth  living,  and 
pnyed  an  account  of  the  debt 
due  to  the  plaintiffs,  and  all  the 
other  unsatisfied  creditors  of 
Fhihy — a  sale  of  the  real  estate 
In  question,  and  payment  of  the 
prooeeds  to  the  plaintifis  towards 
satisfaction  of  the  debt, — ^and,  if 
necessary,  a  sale  of  all  other  the 
freehold  estate  of  Firihy  and  the 
application  of  the  produce  in 
payment  of  the  residue  owing  to 
VOL.  U. 


ArfumenK 


the  plaintiffs,  and  what  should 
be  due  to  the  other  unsatisfied 
creditors.  The  defendants,  by 
their  answer,  objected  that  the 
plaintiffs  could  not  at  once  sue 
as  general  creditors,  and  as 
equitable  mortgagees, — that  the 
personal  estate  ought  to  be  first 
applied ;  that  a  personal  represen- 
tative of  Firth  was  a  necessary 
party,  and  that  the  debt  was  barred 
by  the  Statute  of  Limitations. 

Mr.  Sharpe,  Mr.  Koe,  and  Mr. 
Boffers,  for  the  plaintiffs,  waived 
all  claim  to  relief  in  the  suit  as 
general  creditors,  and  asked  for 
a  mortgagee's  decree. 

Mr.  Girdlestofie  and  Mr.  His- 
lop  Clarke  contended  that  the 
frame  of  the  suit  was  irregular, 
and  could  not  be  corrected  by 
the  waiver  in  this  stage  of  the 
cause,  and  that  the  bill  ought 
therefore  to  be  dismissed.  They 
cited  the  above  authorities. 

The  Vice-Chancellor  said 
there  was  no  doubt  the  Court 
might  make  the  decree  in  the 
usual  form  in  the  suit  of  an  equi- 
table mortgagee,  and  directed 
the  same  accordingly.  Green- 
wood V.  Firth,  7th  June,  1842. 

R  H.  W. 


ilFyWIMfl/* 


242  CilSES  IN  CHANCERY. 

1842.  prays  a  foreclosure,  cannot  then  combine  with  it  his 
claim  as  a  general  creditor;  but,  if,  instead  of  asking 
the  relief  which  is  peculiar  to  a  mortgagee,  namely, 
foreclosure, — ^he  sues  as  a  creditor,  he  may  then,  in  the 
same  suit,  aTul  himself  of  the  benefit  of  his  mortgage 
security.  The  Plaintiifs,  in  this  case,  have  taken  the 
latter  course :  they  sue  as  creditors,  but  offer,  at  the 
some  time,  upon  payment  of  the  debt,  whether  out  of 
that  particular  estate,  or  the  general  estate, — ^to  give  up 
their  security :  Mason  v.  Bogg  {a) ;  Parker  v.  House^ 
Jield{h)\  Brocklehurst  \.  Jessop^c),  The  filing  of  the 
original  bill,  by  the  Plaintiffs,  had  the  effect  of  consti* 
tuting  the  Defendant  a  trustee  of  the  whole  real  estate 
of  the  testator  for  the  incumbrancers,  and  he  could  not, 
during  the  lis  pendens,  be  permitted  to  alien  any  part  of 
that  estate. 


Vice-Chancellor  : — 

Judgment.  It  is  now  an  established  rule,  that,  if  the  security  of 
the  mortgagee  is  insufiScient,  and  the  Court  is  satisfied 
of  that  fact,  the  mortgagee  will  not  be  allowed  to  do 
that  which  would  directly  impair  the  security, — cut 
timber  upon  the  mortgaged  premises.  It  has  been 
argued,  that,  if  the  bill  be  for  a  foreclosure,  when  the 
mortgagee  seeks  to  take  the  whole  estate,  the  Court 
will  not  prevent  him,  pending  that  suit,  from  cutting 
timber  or  receiving  rents,  or  doing  any  other  act  inci- 
dent to  the  ownership ;  but  that,  if  the  plaintiff  sued 
as  a  general  creditor,  the  Court  would  give  him  the 
relief  by  injunction.  That,  however,  is  not  the  dis- 
tinction. The  rule  would  be  rather  the  other  way. 
The  plaintiff,  in  a  foreclosure  suit,  asks  nothing  more 

(a)  Ubi  supra.  (b)  2  Myl.  &  K.  419. 

(c)  7  Sim.  442. 
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tiiiii  the  estate^  whilst  the  plmntiff^  in  a  creditors'  suit, 
seeks  the  application,  not  only  of  the  mortgaged  estate, 
imt,  if  necessary,  of  the  general  estate  also,  in  payment 
of  his  debt.  It  is  very  difficult  to  suppose  that  a  mere 
creditor  can  have  any  such  right  as  the  argument  as* 
smnes.  On  what  principle  is  the  executor  and  trustee 
of  real  estate  to  be  restrained  at  the  suit  of  a  general 
creditor  from  actii^  according  to  his  judgment  in  the 
management  of  the  property. 


I  think  the  allegation  in  the  will,  that  the  mortgaged 
premises  are  a  scanty  security  for  the  debt,  is  a  suffi* 
dent  foundation  for  admitting  evidence  of  the  value  of 
the  estate. 


Vicb-Chanckllor  : — 

The  cases  decide  that  a  mortgagee  out  of  [xyssession  January  13. 
is  not  of  coimse  entitled  to  an  injunction  to  restrain  the 
mortgagor  from  cutting  timber  on  the  mortgaged  pro- 
perty. If  the  security  is  sufficient,  the  Court  will  not 
grant  an  injunction  merely  because  the  mortgagor  cuts, 
or  threatens  to  cut,  timber.  There  must  be  a  special 
case  made  out  before  this  Court  will  interpose.  The 
difficulty  I  feel  is  in  discovering  what  is  meant  by  a  "  suf- 
ficient security.*'  Suppose  the  mortgage  debt,  with  all 
the  expenses,  to  be  1000/.,  and  the  property  to  be  worth 
1000/.,  that  is,  in  one  sense,  a  sufficient  security ;  but 
no  mortgagee,  who  is  well  advised,  would  lend  his 
money,  unless  the  mortgaged  property  was  worth  one- 
third  more  than  the  amount  lent  at  the  time  of  the 
mortgage.  If  the  property  consisted  of  houses,  which 
are  subject  to  many  casualties  to  which  land  is  not 
liable,  the  mortgagee  would,  probably,  require  more. 
It  is  rather  a  question  of  prudence  than  of  actual  value. 

R  2 
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I  think  the  question  which  must  be  tried  is,  whether 
the  property  the  mortgagee  takes  as  a  security^  is  suffi- 
cient in  this  sense, — that  the  security  is  worth  bo  much 
more  than  the  money  advanced, — that  the  act  of  cutting 
timber  is  not  to  be  considered  as  substantially  impair- 
ing the  value^  which  was  the  basis  of  the  contract 
between  the  parties  at  the  time  it  was  entered  into.  I 
have  read  the  affidavit,  and  I  cannot  find  that  either 
the  rental  or  income  of  the  property  appears ;  but  it 
seems  that  the  substantial  part  of  it  consists  of  houses, 
which  might  make  it  a  more  serious  question,  whether 
the  Court  should  permit  the  mortgagor  to  cut  the 
timber.  The  supplemental  bill,  which  states  the  ciiv 
cumstances  with  respect  to  the  timber,  and  prays  the 
injunction,  contains  no  case  with  reference  to  the  insuf- 
ficiency of  value,  nor  does  the  Plaintiff,  by  his  affidavit, 
make  any  such  case.  The  bill  and  affidavit  appear  to 
proceed  on  the  supposition  that  the  mortgagor  has  no 
right  to  cut  the  timber  under  any  circumstances.  In 
the  valuation  which  is  attempted  to  be  shewn,  I  am  not 
told  the  quantity  of  the  land,  or  the  rental ;  nor  can  I 
discover  of  what  class  the  houses  are,  or  whether  they 
are  tenanted  or  not,  or  what  is  the  nature  of  the  pro- 
perty generally. 

It  is  stated,  on  the  Defendant's  affidavits,  that  he  did 
not  cut  any  of  the  trees  with  the  intention  of  injuring 
the  estate,  but,  on  the  contrary,  he  did  it  in  the  due 
and  proper  course  of  husbandry  and  management. 
What  is  meant  by  felling  twenty-one  large  elm  trees 
in  due  course  of  husbandry,  I  cannot  comprehend.  It 
is  obvious,  that  the  Defendant  is  using  language,  of 
which  he  does  not  know  the  effect.  There  being,  how- 
ever, no  abstract  right  on  the  part  of  a  mortgagee  to 
say  that  the  mortgagor  shall  not  cut  timber,  I  am  satis- 
fied that  there  must  be  clearer  evidence  of  the  value 
before  me,  or  I  cannot  grant  the  injunction. 
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Let  the  motion  stand  over^  with  liberty  to  apply.  i842. 
If  the  Defendant  proceeds  to  cut  more  timber^  the 
Plaintiff  can  then  renew  his  application^  and  bring 
before  me  a  case  upon  which  I  can  adjudicate,  and  then 
the  costs  of  this  motion  will  be  disposed  of.  I  should  •^•^"••^* 
be  Yery  reluctant  to  decide  it  without  knowing  what  is 
the  actual  value  of  the  security  which  has  been  ac- 
cepted by  the  mortgagee,  or  whether  he  is  really  secured 
or  not. 


DUKE  OF  BEAUFORT  v.   TAYLOR.      vi!^ 

MllM  January. 
B.  CAMPBELL  moved  for  the  production  of  do-  Delay  in  moy- 

eoments  admitted,  by  the  answer,  to  be  in  the  Defend-  Ij^n  of  Socn-°' 

■nt'Bpoeaesnon.  XVT^. 

"■""""""—"  fendant's  wit- 

nesses are  ez- 

Mr.  Parry,  for  the  Defendant,  said  that  the  motion  tS^c^ibSf 

Murht  to  have  been  made  earlier.     The  Defendant's  ™a»"|fcd,  whcrc- 

^  .  by  the  Plain- 

nritnesses  had  been  now  examined,  and  many  of  the  tiff  may  as- 
]ocaments  marked  as  exhibits ;   and  the  Plaintiff  by  are  the  Defend- 
inspecting  them,  would  acquire  the  undue  advantage  of  J^^^  objection 
knowim;  what  documents  were  intended  to  be  produced  Jo  the  order 

,  being  made. 

m  behalf  of  the  Defendant  at  the  hearing. 


The  Vice-Chancellor  made  the  order  for  produc- 
aon. 
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liih  and  30th  SAMUEL  V.  JONES. 

Januaty.  A                .   . 

In  an  adminis-  xxN  administration  suit. — The  bill  was  filed  in  Ja- 

Sw  ^r*"  ^^^y  1^33 ;  and,  on  the  7th  of  February,  the  Defend- 

against  an  exe-  j^^  Lloud.  one  of  the  executors,  became  bankrupt.    On 

cutor  becoming  •^                                                      .             .                            • 

bankrupt  or  in-  the  14th  of  May,  he  obtained  his  certificate ;  and,  in 

who  i»,*at  the  June,  he  put  in  his  answer  in  this  cause.     The  Defend- 

debted  tcTthe '  *^^  JoneSy  the  Other  executor,  became  bankrupt  in  Fe- 

estateofhis  bruary,  1834;  and  afterwards  obtained  his  certificate. 

testator,  the 

costiofthe  The  decree  in  1836  directed  the  costs  of  all  parties  to 

^rredMbre  ^  taxed  as  between  solicitor  and  client,  and  reserved 

his  buikniptcy  the  payment  of  the  Defendants'  costs,  and  the  further 

or  iDsoWen^  .         .                                                           r^^ 

wiU  be  set  off  directions  and  subsequent  costs.     The  executors,  Jones 

d^;  and  the  *^^  Lloydy  were  found  debtors  to  the  estate  in  the 

*^'**^^^Utor  «^*ount  of  upwards  of  1000/.  each.     On  further  direo- 


oftheertate. 


incurred  in  the    tions, 
properperfonn- 
anoeof  the 

t^r  after  his        ^'  ^^^y^  ^^^  ^^'^  executors,  submitted^  that,  not- 
bankruptcy  or    withstanding  they  had  been  defaulters  to  the  estata 

insolvency,  wiU  .  .  . 

be  allowed  out  they  were  entitled  to  receive  tiieir  costs  as  executon» 
incurred  subsequently  to  their  bankruptcy.  The  exe*' 
cutors'  costs  before  the  bankruptcy  must,  there  waa  no 
doubt,  be  set  off  against  the  balance  owing  by  the  exe- 
cutors to  the  estate ;  but  that  balance,  as  a  debt,  was  ex- 
tinguished by  the  bankruptcy ;  and  aflerwards  there  was 
nothing  against  which  their  costs  could  be  set  o%  and 
no  ground  for  requiring  them  to  act  as  trustees  at  their 
own  expense.  He  referred  to  the  case  of  Gibbons  v. 
Hawley  (a). 

(a)  A  creditor's  suit  against  estate.  After  the  instiUition  of 
the  administratrix,  who  had  car-  the  suit,  the  administratrix  took 
ried  on  the  business  of  the  intes-  the  benefit  of  the  Insolvent  Act 
tate,  her  husband,  after  his  death,  ^"he  decree,  on  further  directions, 
and  had  become  indebted  to  his     on  the  10th  of  May,  1832,  ordered 
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%4tT 


jfi^^fbrtfae  Plaintiffiy  said,  that  the  consentof 
ohtiff  in  GHbbons  v.  Hatoky,  rendered  that  eaaei 
inapplicable  as  an  authority  for  the  presenty.in 
llie  Plaintiff  did  not  consent:  Harmer  v.  jETot- 
;*.  JEx  parte   Rhodes  {b) ;    Hampsan   y.   Brand-' 


1843. 


JlTfl9KKt€lt9k 


Dhancellor: — 

ink  that  an  executor,  although  a  defaulter  to  the 
at  the  time  of  his  bankruptcy,  yet  properly  con- 


Judgnnni, 


I  should  be  deducted 
18  mm  of  773/.  St.  9d.y 
rbe  due  from  her  to  the 
i«itato ;  and,  if  the  said 
iCNild  exceed  the  amount 
nSa  debt,  that  the  re- 
iiMdd*  pay  the  excess 
(Mk  of  the  monies  which 
OHM  to  his  hands ;  and, 
ooati  should  fall  short 
■BMmnt  of  such  debt, — 
ring  that  the  said  admi- 
X  had  taken  the  benefit 
ket  for  the  Relief  of  In- 
Myton,— that  the  Master 
nqidre,  and  state  to  the 
vhedier  it  was  for  the 
li  the  said  creditors,  that 
1  what  steps  should  be 
r  obtaining  ctf  the  excess  of 
dthi  over  the  said  costs, 
ly  dividend  on  such  ex- 
ile cause  came  on  again 
ler  directions  on  the  13th 
,  1839,  and  the  decree 
ide  contains  the  follow- 
sCion : — "  And,  inasmuch 
sfendant  became  a  debtor 
itete  of  the  testator,  and 
:haigod  by  virtue  of  the 


acts  in  force  for  relief  of  insolvent 
debtors  in  respect  of  the  amount 
of  her  default,  and  inasmuch  aa 
the  said  defendant  has  since,  by 
her  solicitor,  Mr.  T.  Smith,  great- 
ly facilitated  the  realising  of  the 
assets  of  the  said  testator,  her  bus* 
band,  and  rendered  her  aid  and 
assistance  to  the  said  plaintiff  in 
prosecuting  this  suit,  and  the 
various  proceedings  thereunder ; 
and  the  said  defendant  having 
applied  to  have  costs  allowed  to 
her  subsequent  to  the  order  made 
on  further  directions  on  the  10th 
of  May,  1832,  and  to  her  said 
default,  and  the  said  plaintiff  not 
objecting  thereto :  It  is  ordered, 
that  the  costs  of  the  plaintiff  and 
defendant,  subsequent  to  the  or- 
der on  further  directions,  be  taxed 
by  the  said  Master  between  soli- 
citor and  client,  and  paid  as  here- 
after mentioned."  Gibbons  v. 
HawUy,  Rolls,  lOth  May,  1832; 
13th  June,  1839. 
(a)  1  Russ.  155. 
^  (b)  U  Ves.  539. 
(c)  1  Madd.  392. 


24g. 


1843. 


Judgment. 
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ducting  himself  in  his  character  of  executor  after  the 
bankruptcy^  is  entitled  to  his  subsequent  costs,  like  any 
other  executor.  A  different  rule  would  be  very  harsh. 
Suppose  the  case  of  an  executor,  who  has  had  the  mis- 
fortune to  be  made  a  bankrupt,  and  who  is  a  debtor  to 
the  estate  of  his  testator  in  a  small  sum,  whilst  the 
chief  part  of  the  estate  has  been  got  in  and  secured  by 
his  diligence :  is  a  party  in  such  a  situation  not  to  have 
his  costs  as  executor  until  after  the  whole  of  his  debt 
at  the  time  of  his  bankruptcy  shall  have  been  repaid? 
The  bankruptcy  is  the  statutory  mode  by  which,  in  such 
a  case,  the  debt  is  discharged.  In  other  respects,  the 
bankruptcy  does  not  affect  the  trust  character.  I  shall, 
therefore,  direct  the  costs  of  the  executors  fit>m  the  time 
of  their  bankruptcy  to  be  taxed.  No  case  of  miscon- 
duct or  of  unnecessary  litigation  has  been  shewn, — but 
if,  on  taxing  the  costs,  it  should  appear  that  any  unne- 
cessary expenses  have  been  incurred,  the  parties  will 
not  be  precluded  from  bringing  forward  their  objeo- 
tions  to  such  charges. 
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WEST  V.  REID.  January. 

—^  UthFehruofy. 

-15 Y  a  policy  of  insurance,  bearing  date  the  16th  of  ip  1816,  D.  m- 

_  _         signed  a  policy 

^ngost}  1813,  the  Defendant  Reid^  and  two  other  of  insurance  on 
^Sirectors  of  the  Rock  Life  Assurance  Company,  in  con-  ^^^^  Jj  sc- 
flideration  of  the  annual  premium  of  95/.  18*.  2rf.,  cove-  cw«  »  ««m  of 

'■  ^    ^  money  owing  to 

nanted  to  pay  to  the  executors,  administrators,  or  as-  w. ;  and  soon 

ngns  of  James  Daniell,  three  months  after  his  decease,  solicitor  of  w. 

Hie  sum  of  2,500i,  and  any  bonuses  which  might  be  ^I^*" l^"^ 

allotted  thereto.      On  the  23rd  of  February,   1816,  entered  in  tiw 

James  DanieU  assigned  his  interest  in  several  funds  and  sorance  Com- 

lecurities,   including  the  policy  of  assurance,   to  Mr.  STt^^jf  i^^* 

Wimbum  (of  the  firm  of  Collett  6f  Wtmbum,  solicitors),  J^^'J^^^m^^ 

in  trust  to  secure  5,000/.  and  interest  lent  to  DanieU  by  tor,  and  the 

one  Woodroffe;  and  by  the  same  assignment,  the  policy  thencdbrth^ 

was  at  the  same  time  delivered  to  Mr.  TFimburn,  and  ^J^^^' 

thenceforward  remained  in  his  possession.     On  the  17th  ^^  of  such 

,  ,  ,     solicitor ;  bat 

of  May,  1816,  the  interest  of  Woodroffe  m  the  secun-  the  Insurance 
ties  comprised  in  the  indenture  of  the  23rd  of  February  norSformod* 
preceding,  including  his  interest  in  the  policy,  was  as-  ?°J5J^  ^: 

tor  acted.     In 
1826,  D.  be- 
came  bankrupt,  and  hb  assignees  declined  to  interfere  respecting  the  policy.    Tlie  pre- 
mmms  continued  to  be  paid  by  W.,  through  hb  solicitor,  during  his  life,  and  by  the  eie- 
cnfton  of  W.,  through  their  bankers,  after  his  death.    D.  died  in  1839. 

Held,  that  the  policy  was  in  the  order  and  disposition  of  the  bankrupt,  and  that  there 
was  not  any  notice  given  to  the  insurance  office  of  the  assignment  of  the  policy  to  take  it 
out  of  audi  order  and  disposition. 

That  the  conduct  of  the  assignees  did  not  amount  to  an  abandonment  of  any  right  which 
Hiey  had  to  the  benefit  of  the  policy. 

Tliat  the  executors  of  W.  had  a  lien  on  the  policy  for  the  amount  of  the  premiums  which 
had  been  paid  by  W.,  and  his  estate,  and  the  interest  thereon ;  and  that  they  were  entiUed 
to  payment  of  the  amount  thereof  out  of  the  monies  payable  under  the  policy. 

Negligence,  as  applied  to  cases  of  oonstructiTe  notice,  supposes  the  disregard  of  a  fkct 
known  to  the  purchaser,  which  indicated  the  existence  of  the  fact,  the  knowledge  of  which 
flie  Court  imputes  to  him ;  and  such  negligence  may,  without  a  fraudulent  motive,  be  so 
gnMB  as  to  justify  the  charge  of  constructive  notice.     Semble, 

A  pnrchaaer  may  be  presumed  to  have  investigated  everv  instrument,  which  directly  or 
faifeventiatty  forma  a  hnk  in  the  title  to  the  property,  but  not  instruments  whidh  are 
nelUier  directly  nor  presumptively  connected  with  it,  and  may  only  by  possibility  aifect 
it.    Senile. 
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1848. 
Wbst 

V, 

Rbid. 
Staiewuni, 


signed  to  James   West,  ibr  whom  Mr.  Wimbum  after- 
wards remained  the  trustee. 

It  appeared  that,  in  the  year,  1816,  Mr.  CoUett  (the 
partner  of  Mr.  Wimbum)  made  some  communication 
to  the  Rock  Life  Assurance  Company,  the  only  in- 
formation given  respecting  the  particulars  or  contents 
of  which  was  contained  in  a  memorandimi  entered 
by  an  officer  of  the  Company,  dated  the  23rd  of" 
July,  1816,  in  the  margin  of  the  declaration  made  by 
James  Daniell  at  the  time  of  making  the  insurance, — ^in 
the  following  words : — "  Letters  to  CoUett  Sf  Wimbum^ 
Chancery-lane,  by  Mr.  Collett^s  order.''  From  the  time 
that  James  West  became  interested  under  the  assignment 
of  the  17  th  of  May,  1816,  until  his  death,  the  annual 
premiums  were  psdd  by  him  through  the  hands  of  his 
solicitors,  Messrs.  CoUett  Sf  Wimburn. 

On  the  3rd  of  January,  1826,  James  DanieU  became 
bankrupt,  and  Barnes  and  Palmer  were  appointed  his 
assignees.  DanieU  informed  his  assignees  of  the  interest 
of  West  in  the  policy,  and  a  correspondence  on  the  sub- 
ject took  place  soon  afterwards  between  the  solicitors  of 
West  and  the  solicitors  of  the  assignees,  in  which  it  was 
proposed,  and  appeared  to  be  agreed  between  them,  that 
the  better  course  was  to  sell  the  policy  and  apply  the 
proceeds  towards  the  dischai^e  of  the  debt  due  to  West. 
The  policy  was  at  this  time  valued  by  the  Rock  Life 
Assurance  Company  at  the  sum  of  375il  At  the  time  of 
the  bankruptcy  the  sum  due  to  West  was  910il  12«.  Id. 
for  principal  and  interest  on  the  original  debt, — 575/.  9s, 
for  premiums  paid  on  the  policy,  and  82/.  \9s.  ScL  for 
interest  thereon.  On  the  4th  of  August,  1827,  the  soli- 
citors of  West  wrote  to  the  solicitors  of  the  assignees, 
recommending  that  the  sale  should  be  carried  into  effect, 
and  also  stating  that  £he  annual  premiiun  was  on  llie 


SttUmmmtA 


CASES  IN  CHANCERY.  261 

poiiit  of  beooming  due>  aud  offering  to  pay  it»  in  order  i84d. 
to  keep  the  policy  on  foot,  if  authorized  to  do  so  by  the 
aangnees.  Barnes  and  Palmer  were  afterwards  removed 
fipoin  being  assignees  of  the  estate  of  Daniell,  and  the 
Defendant  Solarte  and  others  substituted  in  their  place, 
by  whom  new  solicitors  were  appointed,  who  refused  to 
interfere  with  respect  to  the  sale,  or  payment  of  the  pre- 
minmA.  James  West  died  in  Noyember,  1829.  From 
the  death  of  West  the  annual  premiums  on  the  policy 
were  paid  by  the  Plaintiffs,  his  executors,  through  their 
bankers.  On  the  25th  of  December,  1839,  James 
Darnell  died.  The  sum  at  this  time  due  to  the  execu- 
\an  of  James  West  in  respect  of  the  original  debt,  pre- 
miums, and  interest,  amoimted  to  4,0492.  12«.  9dl  The 
payable  on  the  policy  was  3,667/.  \0s. 


The  bill  was  filed  by  the  executors  of  Westy  and 
lir.  Wimbumy  their  trustee,  agiunst  /•  Beid,  the  di« 
iBOtor  of  the  Bock  Life  Assurance  Company, — the  sur- 
nving  assignees,— and  the  executor  of  Daniell,  praying 
ft.  declaration  that  the  Plaintiffs  were  entitled  to  the 
policy  of  insurance,  and  the  benefit  thereof,  and  to 
the  monies  to  be  received  thereby ;  and  that  the  Kock 
Life  Assurance  Company  might  be  decreed  to  pay  to 
the  Plaintiff,  the  executors,  the  said  sum  of  3,6672.  10«., 
QC  sudh  other  smn  as  was  then  due  and  owing  from  the 
Company  on  account  of  the  policy ;  or  if,  under  the 
ciioumatances,  the  assignees  of  the  estate  and  effects  of 
James  Damell  had  a  right  to  redeem  the  policy,  then 
that  the  Phdntiffs,  the  executors,  might  be  declared  to 
hsBwe  a  lien  thereon  for  what  was  due  to  the  estate  of 
West,  as  well  for  principal  and  interest  on  the  bonds 
therein  mentioned,  as  for  the  amount  of  premiums  paid 
by  West  or  his  executors,  together  with  interest  on  such 
premiums,  according  to  the  indentures  of  the  23rd  of 
Februaiy  and  the  17th  May,  1816 ;  and  in  the  latter 


/ 
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Statemei^. 


oaae  praying  an  account  of  what  was  due  to  the  Plain- 
tiffs for  principal  and  interest  upon  the  security  of  the 
said  policy  of  insurance,  and  that  the  said  assignees 
might  be  decreed  to  pay  to  the  Plaintiffs  what  shoidd 
iq)pear  to  be  due  to  them  on  the  said  account,  together 
with  the  costs  of  the  suit ;  or  in  default  thereof^  that 
they  might  be  foreclosed  of  the  equity  of  redemption  o1 
the  said  policy. 


Argument, 


The  Rock  Life  Assurance  Company  paid  into  Court.:^^^ 
the  sum  of  3667/.  lO^.,  due  upon  the  policy,  which  was^^^v 
the  only  property  comprised  in  the  indenture  of  the  23rd  mH 
of  February  and  17  th  of  May,  1816,  which  became^^se 
available  for  the  payment  of  the  Plaintiffs'  debt. 

The  assignees  of  James  DanieU  under  his  bankruptcy      «^ 
claimed  the  monies  arising  from   the  policy,   on  the-^^^e 
ground  that  the  policy  was  in  the  order  and  disposition  ^^e=i 
of  the  bankrupt ;  but  it  was  admitted  at  the  bar,  on  the^^s 
part  of  the  assignees,  that  the  Plaintiffs  were  entitled  to^^^ 
a  lien  on  the  policy  for  the  amount  of  the  premiums^^s 
paid  on   account  of  West  and  of  his  estate,  and  the  -^^ 
interest  thereupon. 

Mr.  Boteler  and  Mr.  fValpole,  for  the  Phuntafis, 
argued, — first,  that  the  policy  was  not  in  the  order  or 
disposition  of  DanieU  at  the  time  of  his  bankruptcy, 
within  the  meaning  of  the  statute  (a):  Ryall  v.  Rawles  (ft); 
Ex  parte  Richardson  (c) ;  Falkener  v.  Case  (d);  JSx  parte 
Monro  (e)  I  Ex  parte  CoIvill{ff);  TFilliams  y.  Thorp  {h); 
Ex  parte  Smith,  re  Styan  (i) ;  Ex  parte  Pooky  {k) ;  Ex 


(a)  6  Geo.  4,  c.  16,  r.  72. 

\h)  1  Ves.  349,  375 ;  S,  C. 
(nom.  HyaU  v.  EolU),  1  Atk. 
165. 

(c)  Buck,  480. 

(rf)  Cited  2  T.  R.  491. 


(e)  Buck,  300. 

{g)  Mont  110;  S.  C.  2  Sim. 
570. 

(A>  2  Sim.  257. 

(i)  2  M  ,  D.  &  De  G.  213. 

(k)  C.  R.,  4th  March,  1842. 
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parte  Heathcaie  (a);  JSx  parte  Cooper  (J) ;   In  re  Hen-        i843. 

Reifjf  (e);  JSx  parte  Waithman  {d) ;  Edwards  y.  Scott  {e). 

Beoondlj,  that  if  the  policy  would  have  been  within 

the  order  and  disposition  of  the  bankrupt,  under  the 

ict»  the  notice  given  to  the  office,  and  the  payment     -^rr""**'- 

of  the  premiums  by  West  and  the  Plaintiffs,  had  taken 

it  out  of  such  order  and  disposition :  Duncan  y.  Cham- 

herlayne  {g) ;  Ex  parte  Strigid  (Ji) ;  Smith  y.  Smith  (i) ; 

Ex  parU   Stevens  (k) ;    Hiem  v.  Mill  (/) ;     Tibbits  v. 

George  (m) ;  Jones  y.  Smith  (n) ;  StUes  y.  Cowper  (o) ; 

Dan  V.  Spurrier  (p) ;  Shannon  y.  Bradstreet  (y).   Thirdly, 

khat  the  conduct  of  the  assignees  had  in  effect  amounted 

to  an  abandonment  of  any  right  which  they  might 

bave  had  to  the  policy  by  virtue  of  the  statute :  they 

mi^t  after  their  right  accrued  have  taken  proceedings 

It  law  agwist  Whnbum  for  the  recovery  of  the  policy. 

Ponrthly,  that  the  Plidnliffs  were  at  least  entitled  to 

tlie  assistance  of  the  Court  in  the  recovery  of  so  much 

of  the  monies  payable  on  the  policy  as  should  give  effect 

U>  their  lien  upon  it  for  the  premiums  paid  by  West 

■nd  his  estate,  and  the  interest  upon  such  premiums : 

Sekondler  v.  Wace  (r) ;  Gibson  v.  Overbury  [s) ;  Burridge 

Y.BmD{t). 

Mr.  Kenyon  Parker  and  Mr.  Sidebottom,  for  the 
■flrignees  of  DanielFs  estate  under  his  bankruptcy,  ad- 
verted to  the  authorities  previously  mentioned,  support- 

(a)  C.  R.,  23rd  July,  1842.  (it)  4  Dea.  &  Ch.  117. 

ib)  2  M.,  D.  &  De  G.  1.  (/)  13  Yes.  114. 

(e)  2  Drury   &   War.   555;  (m)  5  Ad.  &  £1.  107. 

SI  C  1  Con.  &  Law.  559.  (n)  Ante,  Vol.  1,  p.  43. 

(d)  4  Dea.  &  Cb.  412 ;  S.  C.  (o)  3  Atk.  692. 

2  llont  &  Ayr.  364.  (p)  7  Ves.  231. 

{e)  1  Man.  &  Grang.  962.  (q)  I  Sch.  &  Lef.  52. 

(g)  11  Sim.  123.  (r)  1  Camp.  487. 

(k)  2  Dea.  &  Ch.  314.  (/)  7  Meet.  &  Wels.  555. 

(t)  2  Cro.  &  Mees.  231.  (0  1  Y.  &  Coll.  C.  C.  183. 
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ing  their   title ;  and  also  Ex  parte  Carbis  {a)^  on  the 
point  that  there  was  no  sufficient  notice  of  the  assign— 
ment  {b). 

Mr.  Hardy,  for  the  executors  of  DanielL 


Vice-Chancellor  : — 

Judgment.  It  being  now  admitted  on  the  part  of  the  a88igne€L.J>  -gfl 

of  Darnell  that  they  cannot  resist  the  claim  of  the  Plain -*• 

tiffs  to  a  lien  on  the  policy  in  respect  of  the  premiome^^^ 

which  have  been  paid  by  finest  and  his  executors,  the *i 

question  is,  whether  I  can,  upon  any  of  the  other  gronndiB  ■  i 
relied  upon  by  the  Phdntifl&,  give  them  a  better  decriui-i-^« 
than  that  which  the  assignees  are  willing  that  thej! 
should  take. 


Upon  the  first  point,  whether  the  policy  of  assuranc 
was  or  not  within  the  clause  of  the  Bankrupt   ^  ^^,     m  - 
which,  in  case  of  bankruptcy,  gives  to  reputed  owner—— 
ship  the  effect  of  actual  ownership,  I  shall  (as  I  inti*     — 
mated  during  the  argument)  follow  the  example  set  me- 
by  the  Chief  Judge  of  the  Court  of  Review,  in  the  late 
case  Ex  parte  Pott,  re  Daintry  and  Byle  (e).     If  the 
cases  which  have  decided  that  a  policy  of  assurance  is 
a  chattel,  within  the  meaning  of  the  clause  of  the  Bank- 
rupt Act,  relating  to  order  and  disposition,  are  to  be 
disturbed,   the  decision  which  is  to  have  that  effect 
should  come  from  the  Lard  Chancellor.     I  shall  trust 
myself  with  this  observation  only,  that  the  reasoning 
upon  which  the  cases  have  proceeded  appears  to  me  to 
be  logically  correct,  and  that  I  must  not  be  understood 

(a)  4  Dea.  &  Ch.  354.  ficiently    appear  in    the  jiidg- 

(6)  The  arguments  in  support     ment 
of  the  claim  of  the  assignees  suf-         (c)  C.  R.,  lOth  January,  1843. 
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ficmi  anything  which  fell  from  me  during  the  argument^        1848. 
to  have  intimated  an  opinion  that  the  existing  decisions 
win  be  or  ought  to  be  disturbed. 

The  second  question  is,  whether  enough  was  done  by       •^J^^*"'- 
fFeii  or  his  executors  to  take  the  policy  in  this  case  out 
of  the  order  and  disposition  of  the  bankrupt 

The  question  of  reputed  ownership  is  always  a  ques- 
tion of  fact :  Edwards  y.  Scott  (a).  In  the  particular 
case  of  the  assignment  of  a  debt  or  policy  of  assurance, 
notice  to  the  debtor  in  the  one  case,  and  to  the  insurers 
in  tlie  other,  has  generally  been  considered  the  test  by 
wfaiob  the  question  of  change  of  reputed  ownership  of 
the  debt,  or  money  secured  by  the  policy,  is  to  be  deter- 
nmied;  because  it  is  by  such  notice  that  the  debtor,  or 
Insoranoe  Company,  would  be  prevented  from  paying 
the  money  to  any  other  than  the  party  claiming,  as  in 
iSboB  case,  by  assignment  In  the  absence  of  some  modem 
authorities,  which  are  entitled  to  the  greatest  respect, 
I  might,  perhaps,  have  had  di£Sculty  in  coming  to  the  eon- 
dnnon  that  the  want  of  express  notice  was  in  all  cases 
material^  and  that  the  possession  (by  an  assignee  of  a  chose 
in  action)  of  the  instrument  securing  or  evidencing  the 
debt,  and  the  practice  of  each  particular  assurance  office, 
might  not  be  sufficient  in  deciding  the  question  of  re- 
puted ownership  of  a  debt  in  a  court  of  equity :  Ex 
parte  Byas  {b) ;  Unwin  v.  Grasvenar  (c) ;  Falkener  v. 
CoMe  {d) ;  Ex  parte  Richardson  (e) ;  Ex  parte  Kensing^ 
img{g) ;  Bozan  y.BcUandy  cited  in  Ex  parte  Tennyson  (h) ; 
Greetrng  v.   Clark  (t) ;  Ridout  v.  Lloyd  (k) ;  Ex  parte 

(a)  1  Man.  &  Grang.  962.  (e)  Buck,  480. 

(b)  1  Atk.  124.  ig)  2  Rom,  138. 

(c)  West,  647,  (A)  Mont.&  BL  74. 
\d)  1  Bro.  C.  C.  125 ;  S,  C.  (i)  4  B.  &  C.  316. 

reported  2  T.  R.  490.  \k)  Mont  103. 
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1843.  Cooper  (a) ;  Ex  forU  SktM,  re  S^am  (»)•  Bat  in 
Gibeom  t.  Overiury  {e\  the  Court  of  Excbeqner  bdd, 
that  the  policy  of  insoranoe  itself  might  not  be  in  the 
order  and  disposition  of  the  bankrupt,  consistently  with 
^^'^9'^*^'  the  equitable  doctrine  that  the  uMHiey  due  upon  the 
policy  remained  in  his  order  and  di^radtioii.  And  in 
Ex  parU  Morris  {d),  WiUkum  y.  Thorp  {e).  Ex  parU 
Cohnll  {ff)y  and  Ex  parte  Tennyeon,  it  was  held,  that 
the  policy  being  delivered  to  and  held  by  the  asngnee 
for  value,  did  not  alter  the  case. 

The  practice  of  the  particular  offices  has  not  been 
admitted  as  suffident,  unless  notice  of  the  aangnment 
was  ^ven;  WiUiamM  v.  Thorp;  and  the  neoesdty  of 
,^^ving  notice  has  been  tacitly  admitted  in  all  the  modem  ^^ 
cases  by  the  discussions  which  have  arisen  respectiiig  -^gg 
the  nature  of  the  notice  required.  In  Bvek  Y,Lee{h),  m^ 
the  same  proportion  is  recognized.  I  cannot,  ilierefore,^K-^ 
conader  myself  at  liberty,  in  this  particular  caa^  to 
more  than  inquire,  whether  in  &ct  the  office  had 
a  notice  of  the  assignment  as  would  have  subjected 
to  the  liability  to  pay  the  amount  of  the  policy  a 
time,  if  they  had  pud  it  to  Mr.  DamielPM  assignees  i 
bankruptcy.  Now  the  fact  that  the  premiums  w< 
paid  by  Messrs.  Wimbum  ^  CoUeU  out  of  the 
of  West  during  his  life,  and  that  they  were  paid 
the  bankers  of  Wesfs  executors,  after  hia 
cannot  per  se  make  any  difference.  The  office 
a  right  to  the  premiums,  and  until  the  person  pa; 
ing  them,  or  some  other,  gave  notice  that  the 
position  of  the  parties  was  altered,  the  office  would 
justified  ui  considering  the  premiums  as  paid  under 

(a)  2  M.,  D.  &  De  G.  1.  {e)  2  Sim.  257. 

{h)  Id.  213,  219.  (j)  Id.  570,  n.\  8.C.  Mi 

{e)  7  Meet.  &  Web.  555.  110. 

{d)  Buck,  300.  (A)  1  Ad.  &  £1.  804. 
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in  oonfbnnlty  with  the  original  contract.  It  is  not  eug- 
gested  that  there  was  anything  in  the  mere  mode  of 
paying  the  premiums  from  which  the  office  had  notice 
of  any  change  in  the  position  of  the  parties ;  and  in 
answer  to  a  question  I  put  upon  this  point,  it  was  ad- 
mitted that  there  was  no  alteration ;  that  the  premiums 
were  paid,  and  the  receipts  giTcn  as  from  DanieU 


The  only  remaining  fact  upon  which  notice  to  the 
office  could  be  inferred  was  the  memorandum  entered  in 
the  margin  of  Mr.  DardeWs  declaration  (a). 

Upon  this  part  of  the  Plaintiffs'  case,  I  was  referred 
to  Hiem  v.  M{U(b)j   Titbits  v.  George ic)y  and  to  my 
own  judgment  in  Jones  y.  Smith  (d).     In  applying  (as  I 
think  I  am  boimd  to  apply)  to  the  case  now  before  me 
the  principle  upon  which  I  acted  in  Jones  y.  Smith,  I 
shall  take  the  opportunity  of  repudiating  a  conclusion 
which  I  haye  been  told  has  been  drawn  from  the 
language  I  used  in  that  case,  but  which  I  think  the 
language  does  not  warrant,  unless  in  a  single  expres- 
lion,  corrected  in  that  respect  as  well  by  the  unmediate 
context  as  by  the  other  parts  of  the  judgment     I  have 
been  told  that,  according  to  the  language  I  made  use  of 
in  that  case,  the  grossest  negligence  would  in  no  case 
justify  the  Court  in  charging  a  party  with  constructive 
notice,  unless  the  negligence  proceeded  from  a  fraud- 
ulent motive  existing  in  the  mind  of  the  party  at  the 
time.     Notiiiug,  certainly,   would  have   been   further 
jBnom  my  intention,  than  to  say  any  thing  which  should 
lead  to  the  conclusion  that  there  may  not  be  a  degree  of 
n^ligence  so  gross  (crassa  negligentia)  that  a  court  of 
justice  may  treat  it  as  evidence  of  fraud — ^impute  a  firaud- 


(a)  Supra,  p.  250. 
(6)  13  Vet.  114. 


VOL.  II. 


(c)  5  Ad.  &  El.  107. 

(d)  Ante,  vol.  1,  p.  43. 

S  H.  W. 
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1848.        uknt  motive  to  it— and  yiat  it  with  tbe 

of  fiwod,  although  (morally  spealdiig)  the  party  Ghaorged 
may  be  perfectly  mnocenty — a  mfaming  whicfay  I  ahould 
have  thought,  had  been  aufficieiitly  coni'eyed  by  saj 
expresBion,  that  n^ligence  might  be  evidence  of  fiwndy 
but  that  it  was  not  the  same  thing.  In  Joneg  t.  Smith, 
the  mortgagee  knew  that  the  mortgagor  waa  mairied* 
and,  therefore,  knew  that  he  might  have  made  a  settle- 
ment, and  might  have  included  in  such  settlement  the  pro- 
perty proposed  to  be  included  in  the  mortgage.  Bat  there 
was  nothing  in  the  fact  of  marriage  which  raised  a  legal 
presumption  or  inference  that  it  was  settled,  and,  there- 
fore, nothing  upon  which  to  found  a  chaige  of  negli- 
gence as  distinguished  from  mere  want  of  extreme  caution     : 

in  the  mortgagee.    The  mortgagee  was  credibly  informed  ^^ 
both  by  Jones  (the  mortgagor)  and  his  wif^— one  or^=r' 
whom  (the  wife)  at  aU  events,  according  to  her  evideace^» 
in  the  cause,  belieyed  she  was  speaking  the  tmtlv — thati^ 
the  property  about  which  he  was  treating  was  not  oom^ 
prised  in  their  marriage  settlement.     He  waa  infimned^ 
that  the  wife's  property  was  settled,  and  tha*  the  hus- 
band made  no  settlement;  and  a  reasonable  excuse  mm 
made  for  not  producing  that  deed.     Believing  what  was 
told  him,  he  became  mortgagee  of  the  property^  and  got 
in  the  l^al  estate..   There  was  no  pretence,  in  that 
case,  for  imputing  actual  fraud  to  the  purchaser,  nor 
was  there  a  single  fact  or  circumstance  in  the  case : 
ing,  or  tending  to  raise,  an  inference,  or  create  a 
picion  that  the  husband's  property  was  in  settlement 

Having  satisfied  myself  that  Smith  had  acted  bool 
fide,  and  that  he  had  not  notice  of  any  fact  raidng  t 
presumption,  or  creating  a  suspicion,  that  the  husband 
property  was  in  settlement,  I  could  not  possibly  ho 
that  he  had  notice  of  that  fact.     A  decision  to  tl 
effect  would  have  been  merely  arbitrary,  andinoonaist 
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with  the  facts  of  the  case.  Extreme  caution,  no  donbt,  1848. 
might  have  led  Smith  to  inquire  after  a  mere  possibility, 
the  existence  of  which  he  had  no  ground  to  surmise. 
But  the  omission  to  exerdse  such  caution  is  not  negli- 
gence in  the  l^al  sense  of  the  term,  nor,  indeed,  in  any  •'•"V"***'* 
sense.  N^ligence,  as  I  understand  the  term,  supposes 
adisregard  of  some  fact  known  to  apurchaser,  which  at 
least  indicated  the  existence  of  that  fact»  notice  of 
which  the  Court  imputes  to  the  purchaser. 

I  do  not  deny  that  difficulty  may  sometimes  arise 
in  drawing  the  line  between  the  degree  of  negligence, 
which  shall  be  sufficient  to  charge  a  purchaser,  and 
that  mere  want  of  extreme  caution  which,  in  the 
absence  of  fraud,  will  excuse  him.  But  the  distinction 
is  founded  in  prindple, — and  the  difficulty  is  one  with 
which  (upon  the  very  question  of  gross  negligence) 
courts  of  justice  are  in  the  daily  habit  of  grappling;  and 
the  difficulty  in  principle  is  not  distinguishable  from 
that  which  occurs  in  every  other  case  in  which  antago- 
nist principles  come  into  immediate  conffict  with  each 
other. 

The  distinction,  which  is  taken  in  terms  by  Sir  J?J- 
toardSuffden  (a),  is  fully  borne  out, — by  the  cases  which 
decide  that  a  person  purchasing  without  obtaining  the 
titie-deeds,  is  not  affected  by  notice  of  an  equitable 
mortgage:  Plumb  v.  Flidt{h)\  BichneU  v.  Evans (c)y — 
by  Lord  Thurlow^s  judgment  in  Cothay  v.  SydeU" 
ham  {d)y  —  by  a  judgment  of  Lord  Hardwickey  and 
other  cases  referred  to  in  the  judgment  in  Jones  v. 
Smith.  IS  that  distinction  be  not  admitted  in  a  case 
like  Jones  y.  Smith,  the  unavoidable  consequence  must 

(a)  Tr.  Fend.  ^  Pur.,  vol.  3,         (c)  6  Ves.  174. 
p.  472,  ed.  10.  (d)  2  Bro.  C.  C.  391. 


(b)  2  Amu  432. 


82 
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1843.  be^  that  a  man,  who  mortgages  a  fraction  of  his  estate, 
will  thereby  throw  a  doud  upon  the  title  to  the  rest  of 
his  estate ;  and  a  devise  of  a  single  acre  of  land  by  a 
will,  which  does  nothing  more,  will  throw  a  doud  upcm 
11  gmeni.  ^^  ^^^  ^£  ^^  heir-at-law  to  his  descended  estates ;  for, 
it  is  clear,  that  neither  the  mortgagor  in  the  one  cas^ 
nor  the  heir  in  the  other,  can  command  the  production 
of  the  mortgage-deed  or  will;  and  it  is  equally  dear, 
tiiat  nothing  but  the  production  of  the  original  itadf 
would  be  sufficient,  if  a  representation  such  as  SmiOi 
relied  upon  be  not  sufficient.  Similar  observaticMis 
would  apply  to  a  codicil  partially  revoking  a  will;  and 
to  every  deed  executed  after  the  date  of  a  wilL 

In  short,  let  the  doctrine  of  constructive  notice  be 
extended  to  all  cases  (it  is  in  fact  more  confined: 
Plumb  V.  Fluity  Bicknell  v.  UvanSy  Cathay  v.  Sydenr 
haniy  and  other  cases, — ^but)  let  it  be  extended  to  all 
cases  in  which  the  purchaser  has  notice  that  the  pro- 
perty is  affected,  or  has  notice  of  facts  raising  a  pre- 
sumption that  it  is  so,  and  the  doctrine  is  reasonably 
though  it  may  sometimes  operate  with  severity.  But 
once  transgress  the  limits  which  that  statement  of  the 
rule  imposes  —  once  admit  that  a  purchaser  is  to  be 
affected  with  constructive  notice  of  the  contents  of  in- 
struments not  necessary  to,  nor  presumptively  con- 
nected with,  the  tide,  only  because,  by  possibility,  tiiey 
may  affect  it  (for  that  may  be  predicated  of  almost  any 
instrument) ;  and  it  is  impossible,  in  sound  reasonings 
to  stop  short  of  the  conclusion,  that  every  purchaser  is 
affected  with  constructive  notice  of  the  contents  or 
every  instrument  of  the  mere  existence  of  which  he  has 
notice.  A  purchaser  must  be  presumed  to  investigate  the 
tide  of  the  property  he  purchases,  and  may,  therefore,  be 
presumed  to  have  examined  every  instrument  forming  a 
link,  directiy  or  by  inference,  in  that  tide;  and  that 
presumption  I  take  to  be  the  foundation  of  the  whde 
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doctrine.    But  it  is  impossible  to  presume  that  a  pur-        1843. 
ohaaer  examinee  instruments  not  directlj  nor  presump- 
tively connected  with  the  titles  only  because  they  may 
lay  possibility  affect  it  (a). 


Jndgmimi. 


The  same  principle  must  govern  my  judgment  in  the 
csase  now  before  me.  Had  the  office^  before  the  bank- 
amptcy,  notice  of  any  fact  which  created  a  change  of 
jyamelVi  interest  in  the  policy  ?  If  CoJktt  and  Wwi" 
inam  required  the  letters  to  be  addressed  to  them  as 
!Mr.  DanieWs  solictors,  they  would  naturally  have  given 
it  in  the  simple  form  in  which  the  office  received  it. 
If  they  gave  it  not  as  Mr.  DanieWs  solicitors,  but  as  the 
solicitors  of  a  party  claiming  a  new  interest,  the  office 
had  a  right  to  expect  that  the  notice  they  received 
should  have  been  more  explanatory.  The  circumstance 
that  one  member  of  a  firm  of  solicitors  requests  that  all 
letters  respecting  the  policy  effected  by  DanieU  may  be 
sent  to  the  firm  of  which  tiiat  solicitor  is  a  member, 
does  not  raise  any  inference  that  DanieWi  interest  in 
the  policy  had  undergone  any  change.  I  do  not  deny 
that  extreme  caution  might  have  led  the  office  to  in- 
quire whose  solicitors  JVimbum  and  CoUett  were;  but 
in  the  absence  of  actual  fraud,  I  could  not  hold  that 
this  was  a  case  of  that  gross  negligence  to  which  courts 
of  justice  impute  fraud,  and  visit  with  the  conse- 
quences of  fraud.  I  am  not  considering  a  case  which 
has  happened,  but  I  am  speculatively  to  determine 
whether  the  insurance  office,  having  no  notice  of  Wesfi 
interest  except  that,  if  any,  which  is  to  be  inferred  from 
the  note  in  the  margin  of  the  declaration,  would  have 
been  liable  to  the  Plaintiffs  for  the  amount  of  the 
policy,  if  they  had  paid  it  to  the  assignees  oi  DanieU 

(a)  See  Jackson  v.  Rowey  2  tee,  also, /onM  v.  iSWtiM  (per  Zorcl 
Sim.  &  Stu.  472;  Hodgson  v.  Chaneellar,  on  appeal),  Tiir.  & 
D0anf  2  Sim.  &  Stu.  221.    And    Ph.  Rep.  (not  pab.) 
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laiX  under  bk  huikrqitCT.  Iftdbound  to  decide  doit  tlief 
would  not  haiTe  been  so  fiableu  Upon  tbat  eridcnoe 
alone  I  shoold  mj,  w  between -diese  parties  odiy,  tbat 
the  D^Ugenoe  was  in  thoee  who  omitted  to  pwe  the 
oflke  actual  nodoe  of  JFesfs  cbum,  and  not  in  the  office, 
who,  reoeiTing  fiom  oneof  a  finnof  soKciton  aconumi- 
nication  which  was  peifecth'  oonnstent  with  the  odginsl 
posticHi  of  the  parties^  £d  not  infer  that  any  change 
had  taken  place.  Whaterer  I  might  ha^e  thon^it^  if 
the  question  were  untondied  by  deaoon,  yet  finding 
it  dedded  that  parting  with  the  policy  will  not  alone 
take  the  debt  oat  of  the  order  and  daspomliaa  of  the 
bankrupt,  I  cannot  hold  that  the  case  is  altered  by 
a  commimication  of  the  character  I  hare  refoied  to^ — a 
oommonication  in  ereiy  lespect  conmtent  with  the  oii- 
ginalri^t. 

Upon  the  third  point, — the  suggested  abandcHinient 
by  the  assigneefl^ — ^I  am  also  of  opinion  against  the 
Plaintiffs. 

It  does  not  follow,  that,  because  the  asagnees  may 
now  have  a  right  to  demand  from  the  office  the  money 
due  upon  the  policy,  they  could  have  recoTered  the 
policy  in  trover  during  DamelFi  Ufe ;  and  inasmuch  as 
the  right  of  the  creditors  was  fixed  by  the  bankruptcy 
itself,  the  correspondence  can  have  no  efiect  except  as 
evidence  of  a  subsequent  contract,  or  intentional  aban- 
donment of  right.  No  such  contract  is  suggested,  nor 
can  it  be  said  that  there  was  any  intentional  abandon- 
ment, adverting  to  the  knowledge  of  their  interests 
which  the  parties  had.  There  is  no  consideration  be- 
tween West  and  his  estate  on  the  one  hand,  and  the 
assignees  under  the  bankruptcy  on  the  other,  entitling 
the  former  to  claim  the  policy  adversely. 

I  must  therefore  dedare  that  WesCi  estate  is  entitled 
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to  be  repaid  out  of  the  fund  the  amount  of  the  pre- 
miums paid  bj  West,  or  by  his  executors,  together  with 
interest  on  Buch  payments  from  the  times  at  which  they 
were  respectively  made.  The  Plaintiffs  are  entitled  to 
the  costs  of  so  much  of  the  suit  as  was  directed  to  that 
part  of  the  case  on  which  they  have  been  successful. 
The  ii^t  to  the  premiums  was  given  up  at  the  bar,  yet 
it  was  not  given  up  on  the  pleadings,  nor  indeed  was  it 
at  first  given  up  at  the  bar.  There  was  tiierefore  an 
•baolute  necessity  for  coming  into  Court  to  establish 
that  daim.  As  to  the  rest  of  the  costs  of  the  suit,  I  at 
fint  thought  that  I  ought  to  make  the  Plaintiflb  pay 
them;  but  adverting  to  the  recent  decisions  by  Sir 
John  Crass,  I  think  any  party  was  justified  in  taking  the 
opiniooL  of  the  Court  upon  the  question,  whether  the 
fonner  decisions  in  Williams  v.  Thorp,  and  Ex  parte 
CobriUe,  and  other  cases,  are  to  be  taken  as  the  rule  of 
the  Court  or  not  On  that  part  of  the  case,  therefore,  I 
think  there  should  be  no  costs.  The  balance  of  the 
money  in  Court  will  be  paid  to  tiie  assignees ;  and  tiie 
costs  of  Dawson,  the  executor  of  DatdeU,  who  appears 
to  have  been  unnecessarily  made  a  party,  must  be  paid 
by  the  Plaintiffiu 


1843. 


Judt^meni. 


264  CASES  IN  CHANCERY. 

184a. 


I4th  January. 

An  sreraient in    1  HE  bill  Stated,  that  J.  Houghtm  ^beimr  or  Gkiminir 

a  bill  to  re-  "  ^ 


houghton  v.  reyxold& 
The 

wbn^'uktut^  to  be  seized  or  otherwise  well  entitled  in  fee-eimple  to 

^m^^t^^  divers  messuages,"  &c.,   situated  in  Halstead,  in  the 

^2^^*^^  counly  of  Essex^  devised  all  and  singular  his  hoosesy 

or  eU^Ming  to  lands,  &c.,  to  his  widow,  for  her  life,  with  remainder  to 

totbepremifet,  the  Plaintiff  in  fee:  that,  upon  the  testator's  death,  and 

tlrSe  PWntiir  ^"^^^^  *^°^  ^y  virtue  of  his  will,  the  widow  entered  upon 

andpontiveijf  and  took  possession  of  the  said  messuages,  &c.,  so  de- 

titUqfthe  vised  to  her  by  the  sidd  will:  that  the  widow  died, 

to,  acc^.     *  leaving  the  Plaintiff,  who  is  devisee  in  renuunderin 

m«u  AcwIm"  ^^^"simple  of  the  swd  messuages,  &c.,  under  and  by  vir- 

tbat  hu  cUim  tue  of  the  sud  will ;  and  he  thereupon  became  and  now 

vpon  tbe  de-  is  absolutely  and  indefeasibly  entitled  to  an  estate  in 

beraffideatiT  ^^^^^ii^pl^  "^  possession  in  the  said  messuages,  &a, 

certain  noon  go  devised  as  aforesaid.     That  the  Defendant  wrongs 

general  de- 

mnrrer.  fully  took  possession  of  the  said  messuages,  &c,  before 

There  ii  no     or  immediately  after  the  death  of  the  widow,  and  had 
rnle  o(  plead-  , 

ing  which  re-     ever  since  held  the  same ;  and  that  the  Plaintiff  had 

S^ctiTcreating     brought  an  ejectment  to  recover  possession  of  the  said 

the  title  of  the     TTiPflfliin.<TPfl    /^r* 

Plaintiff  to  re-    messuages,  &C. 
lief  must  ap- 

■u«ng°part  or  ^h®  ^^  charged,  that  there  were  several  outstand- 
char'*n  rt  ^^^  Satisfied  terms  of  years  affecting  the  said  messuages, 
of  the  bill }  but  &c.,  particularly  certain  terms  therein  mentioned,  which 
that  the  De-  the  Defendant  had  got  in,  and  threatened  to  set  up,  to 
teSdir«STaiid  prevent  the  trial  in  ejectment  of  the  Plaintiff's  title 
a  gcinerai  charge  to  the  devised  estates-     The  bill  prayed,  that  the  De- 

of  the  contrary  .   ,      ,  .       i  i.  . 

of  foch  pre-  fendant  might  be  restrained  from  setting  up  the  terms 
aYermcntoft^  of  years  upon  the  trial  of  the  ejectment  (a). 

facta  implied  in 

^l^om^nr  (a)  The  bill  also  prayed,  that  the  Plaintiff  by  fraud.  The  corn- 
certain  deeds  might  be  delivered  bination  of  this  relief  with  the 
up  as  having  been  obtained  from  above  was  made  the  fubject  of  a 
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The  Defendant  demurred. 


Mr.  Teed  and  Mr.  Speedy  for  the  Defendant,  argued 
that  the  bill  stated  onlj  a  case  in  which  the  Plaintiff 
might  poesiblj  be,  and  not  a  case  in  which  he  was 
necessarily  entitled  to  the  relief  prayed:  Kemp  v. 
Bryor  (a).  The  averment,  that  the  testator,  **  being  or 
duming  to  be  seised  or  otherwise  well  entitled  "  to  the 
premises,  devised  them,  waa  not  an  averment  of  title : 
BoBm  v.  Margrave  (&) ;  nor  was  it  sufficient  to  allege  that 
the  party  was  entitled  without  deducing  his  title: 
Baktr  V.  Harwood  (e).  The  demurrer  admits  only  the 
&ct8  stated,  and  not  the  title  which  is  the  legal  conse« 
quenoe  of  the  facts.  The  equity  of  the  bill,  assuming 
it  to  aver  a  title,  depends  on  the  existence  of  outstand- 
ing terms  intended  to  be  set  up  by  the  Defendant: 
Stansbiary  y.  Arktoright  {d).  But  there  is  no  allegation 
on  the  stating  part  of  the  bill  of  any  facts  leading  to 
such  relief;  and  the  rule  is  laid  down  as  requiring  the 
equity  to  appear  on  the  stating  part :  Flint  v.  Field  {e) ; 
1  Dan.  Ch.  Pr.,  p.  465 ;  Siorgy  Cam.  Eq.  Ply  p.  24. 


1843. 
Houghton 

V. 
RsTNOLDt. 


Mr.  Kenyan  Parker  and  Mr.  MalinSy  for  the  Plaintiff, 
argued  that,  supposing  the  first  averment  of  the  seisin 
of  the  testator  to  be  insufficient,  yet  the  defect  was 
cured  by  the  subsequent  allegations  of  the  Plaintiff's 
title  under  the  devise ;  and  that  it  was  sufficient,  if  the 
circumstances  on  which  the  equity  was  founded  were 
averred  in  any  part  of  the  bill :  they  referred  to  Mayor 
^c.  of  London  v.  Levy  {g). 


demurrer,  ore  tenus,  for  multi- 
fiurioosnefls,  which  was  also  over- 
ruled. 

(a)  7  Ves.  245. 

(b)  3  Beav.  284. 


(c)  7  Sim.  373. 

(d)  6  Sim.  481. 

(e)  2  Anstr.  543. 
(g)  8  Vet.  398. 
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184S.        Vice-Chancellor  : 


There  must,  no  doubt,  be  such  certainty  in  the 
averment  of  the  title  upon  which  the  bill  is  foundedi 
that  the  Defendant  may  be  distinctly  informed  of  the 
nature  of  the  case  which  he  is  called  upon  to  meet 
This  is  the  principle  upon  which  the  insufficiency  of 
ambiguous  statements  has  been  put:  East  India  Ckmr 
pany  v.  Henchman  {a) ;  Cresset  v.  Mtttan  (b) ;  Byves 
V.  Ryves  (c).  The  case  of  the  Mayor  and  Cammanaltjf 
of  London  v.  Levy  {d)  is  nnother  case  on  the  same  pointy 
although  it  is  no  authority  in  support  of  the  aigument 
for  the  Phdntiff.  The  cases  of  Jones  v.  Jones  (e),  and 
Frietas  v.  Dos  Santos  {y)y  also  support  the  propositioiii 
that  the  Plaintiff  must  distinctly  aver  his  equitable 
titie.  In  WaJbum  v.  Ingtlby  (A),  the  demurrer  wm 
allowed  on  the  ground  that  the  plaintiff  did  not  specifi- 
cally state  the  manner  in  which  his  title  was  derived; 
and  though  a  doubt  may  have  been  expressed  of  the 
authority  of  that  case  in  some  respects,  yet  it  has  never 
been  doubted  that  a  plaintiff  must  state  his  titie  with 
sufficient  particularity  and  detail  to  enable  the  defend- 
ant to  meet  the  case  upon  some  definite  issue. 


The  first  statement  in  tiie  bill, — ^that,  being  or  claim- 
ing to  be  seised  or  entitied,  the  testator  devised  the 
premises, — can  scarcely  be  said  to  tender  any  material 
issue,  and,  standing  alone,  might  be  insufficient.  The 
subsequent  allegations,  however,  distinctiy  andpodtively 
assert  the  titie  of  the  Plaintiff  to  the  premises  in  ques- 
tion ;  and  it  cannot,  I  think,  be  said,  that  he  loses  the 
benefit  of  those  distinct  and  positive  statements  by 


(a)  1  Ve8.jun.287. 
{h)  Id.  449. 
(c)  3  Ves.  343. 
id)  8  Ves.  398. 


(«)  3  Mer.  161. 
Ig)  1  Y.  &  Jer.  574. 
(A)  lMyl.&K.61. 
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faavh^  unbigaouslj  represented  the  title  of  his  deyisor,         1843. 
or  stated  that  title  in  a  doubtful  form.     I  do  not  see 
how,  in  pleading,  the  averment  of  title  is  made  better 
by  being  carried  back  a  step  farther.     An  abstract  is 
no  doubt  unsatisfactory,  if  it  commence  at  a  date  which  P««»^. 

is  too  recent;  but  on  averment  in  pleading  of  the  title 
of  a  party  is  not  made  more  positive  or  certain  by  the 
statement  that  his  ancestor,  or  those  imder  whom  he 
daimsy  were  also  entitled.  The  question  of  the  suffi- 
dency  of  the  pleading,  in  this  sense,  is  a  very  dif- 
ferent question  from  that  of  whether  the  case  is  so 
ambiguously  stated  as  only  to  shew  a  possible  title  in  the 
party  to  the  right  which  he  claims,  without  shewing  the 
nature  of  his  title. 

I  think  the  averment  of  title  in  the  Plaintiff  is  suffix 
Giently  positive  to  relieve  the  case  from  the  objection 
which  has  been  taken ;  and  I  also  tLdnk  that  the  state- 
ments, upon  the  whole,  represent  distinctly  enough,  that 
the  daun  of  the  Plaintiff  is  founded  upon  the  devise, 
and  they,  therefore,  inform  the  Defendant  of  the  nature 
of  the  case  ag^nst  which  he  is  required  to  defend  him- 
Bel£ 

I  do  not  impeach  the  decision  in  Anstruther  {a) :  but 
that  case  is  not  an  authority  for  the  proposition,  that  a 
&ct  introduced  by  way  of  a  charge  in  the  bUl  is  not 
as  well  pleaded  as  if  it  were  introduced  in  the  shape 
of  what  is  technically  called  a  statement:  it  merely 
decides  that  an  allegation,  that  the  Defendant  sets  up 
certain  pretences,  followed  by  a  charge  that  the  con- 
trary of  such  pretences  is  the  truth,  is  not  of  itself  an 
allegation  or  averment  of  the  facts  which  make  up  the 
counter  statement     I  have  no  doubt  that  such  a  form 

(a)  Flint  v.  Field,  ubi  supra. 
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V. 
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of  pleading — ^not  spedfically  ayerring  the  lacts  theniH 
selves,  would  be  defectiye, — but  there  is  no  rule  that 
every  material  fact  must  precede  what  is  termed  the 
charging  part  of  the  bilL 

The  demurrer  must  be  overruled,  but  without  costs; 
for  the  Phdntiff  has  certainly  invited  the  discuasicwL 


2m  and  aoth  GRAY  V.  G ARMAN. 

January.      np  ,.       , 

Qiftbjttestmtor  1  HE  testator,  by  his  will,  dated  in  1812,  gave  his  leil 
^J^^J^  and  personal  estate  to  his  wife  for  her  life,  and  directing 
toiifirMd^  a  sale  of  the  real  estate,  and  bequeathing  some  peco- 
the  residue  to  niary  l^acies  to  be  paid  after  her  death,  he  disposed  of 
the  residue  as  follows : — "  All  the  rest,  residue,  and  re- 
mainder of  my  estate  and  effects  I  desire  may  be  equaOj 
divided  between  the  brothers  and  sisters  of  my  slid 


jeai 
Tided  between 
her  brothers 
and  sisters, 
and,  in  case 


should  be  dead   wife,  Elizabeth  Rockwell;  and,  in  case  any  or  either  of 
hir^^e^,''^    them  shall  be  dead  at  the  time  of  the  decease  of  my 

leering  issne, 
snch  issae  to 
stand  in  their 
parents'  place : 
^Held,  first, 
that  no  brother 
or  sister,  who 
died  before  the 
date  of  the  will, 
was  capable  of 
taking  under 
the  bequest, 
and,  therefore, 
the  issue  of 
any  brother  or 
sister,  who  was 
dead  before 
the  date  of  the 


said  wife,  Elizabeth  Rockwell^  leaving  issue,  then  sodi 
issue  to  stand  in  the  place  of  their  respective  parents  or 
parent." 

The  testator  died  in  1813,  and  the  said  Elizabeth,  hii 
widow,  died  in  August,  1839.  There  had  been  fifteen 
brothers  and  sisters  of  Elizabeth  the  wife,  of  whom 
seven  died  in  the  lifetime  of  the  testator  without  leaving 
issue,  and  one,  named  John,  died  before  the  date  of  the 
will,  leaving  six  children.     Of  the  seven  who  survived 

will,  could  not 

take  by  substitution  i  secondly,  that  it  was  not  an  original  and  substantire  gift  to  die  km 
of  those  brothers  and  sisters  who  were  dead  at  the  death  of  the  wife ;  and,  thirdly,  that  tlw 
brothers  and  sisters,  who  surviTed  the  testator,  and  afterwards  died  wUhoui  iasue  hi  tlw 
lifetime  of  the  wife,  were  entitled  to  shares  in  the  residue. 
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the  testatorj  two  died  in  the  lifetime  of  the  widow 
^thout  iseue,  and  five  suirived  the  widow. 

The  six  children  of  John  suiriyed  the  testator,  and 
three  of  them  died  in  the  lifetime  of  the  widow, — two 
leaving  issne,  and  one  without  issue  and  intestate, — one 
left  England  in  1828,  and  was  not  afterwards  heard  of^ 
— and  two  survived  the  widow,  and  appeared  in  the 
cause. 


1848. 


statement. 


Mr.  Tempky  Mr.  Teed,  Mr.  RaupeU,  Mr.  Anderdon, 
Mr.  ChandksSy  Mr.  Bagshatoey  Mr.  Coohcy  and  Mr. 
Giuu,  appeared  for  the  various  parties  interested  (a). 

They  cited  the  cases  which  are  commented  upon  in 
the  judgment,  and  also  Corbyn  v.  French  (£),  Pearson  v. 
Stephen  (c),  and  Wordsworth  v.  JVood{d). 


Argument, 


Vice-chancellor  : — 

Two  questions  have  been  discussed  in  this  case :  first, 
whether  the  issue  of  John, — John  having  died  before 
the  date  of  the  will, — are  entitled  to  a  share  in  the  resi- 
due of  the  testator^s  estate  ?  and,  secondly,  whether,  of 
the  seven  brothers  and  sisters  of  the  wife  who  survived 
the  testator,  the  two  who  died  without  issue,  in  the  life- 
time of  the  widow,  were  entitled  to  participate  in  the 
same  residue  ? 


Judgment. 


(a)  Many  of  the  claimants  were 
heard  by  consent,  not  being  par- 
ties to  the  suit,  which  was  brought 
by  a  l^;atee.  The  Court  per- 
mitted the  questions  to  be  argued, 
at  the  request  of  all  the  parties. 


to  avoid  the  expense  of  another 
suit. 

(b)  4  Yes.  435. 

(c)  5  Bl.  N.  S.  203. 

(d)  4  Myl.  &  Cr.  641. 
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1843.  The  answer  to  the  first  of  these  questions  must  be 

found  in  the  words  of  the  will.  And^  as  there  clearly  is 
not  in  this  will  (as  the  Court  thought  there  was  in 
Giles  V.  GUes  (a),  Jarvis  v.  Pond  [h)y  and  other  like 
Judgment,  cases)— any  thing  in  the  context  of  the  will  by  which  the 
language  of  the  clause  I  have  cited  can  be  modified  or 
controlled, — the  simple  consideration  is,  what  does  that 
clause  express?  This  depends  upon  the  meaning  of  the 
word  "  them  "  in  the  second  branch  of  that  clause,  in 
which  the  issue  of  brothers  and  sisters  are  substituted 
for  the  parents.  If  the  word  "  them "  refers  to  the 
brothers  and  sisters  to  whom  the  legacy  is  primarily 
given,  and  to  no  other  brothers  and  sisters,  it  is  impos- 
sible that  the  issue  of  John  can  have  any  interest  in  the 
question  before  me.  If,  on  the  other  hand,  the  word 
**  them  "  is  to  be  understood  as  referring  to  brothers  and 
sisters  generally,  and  is  not  confined  to  the  brothers  and 
sisters  before  spoken  of, — the  issue  of  John  may  pos- 
sibly bring  themselves  within  the  description  of  the 
issue  contemplated. 

That  the  first  branch  of  this  proposition  is  correct, 
must,  I  conceive,  be  dear,  both  upon  the  language  of 
the  clause  itself,  and  upon  authority.  Under  that  clause, 
no  brother  or  sister  had  ever  a  capacity  to  take  who  was 
not  living  at  the  date  of  the  will.  And  as,  by  the  sup- 
position, the  issue  spoken  of  was  issue  of  brothers  and 
sisters,  whom  the  testator  supposed  capable  of  taking 
under  his  will, — ^the  issue  of  a  brother  or  sister  not  living 
at  the  date  of  the  will  cannot  bring  themselves  within 
the  description :  Christopherson  v.  Nayhr  (c) ;  Butter  v. 
Ommaney  {d) ;  Waugh  y.  Waugh  (e) ;  Peel  v.  Cat" 
hw{g). 

{a)  8  Sim.  360.  {d)  4  Russ.  70. 

{h)  9  Sim.  549.  (0  2  Myl.  &  K.  41. 

(c)  1  Mer.  320.  {g)  9  Sim.  372. 
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It  has,  indeed,  been  made  a  question^  whether  the  1843. 
capacity  of  the  primary  legatee  (at  the  date  of  the  will) 
to  take  the  legacy  was  alone  sufficient, — whether  such 
legatee  must  not  survive  the  testator,  and  become  a 
legatee  in  esse,  and  not  have  been  a  legatee  in  posse  *^ri"«^' 
only,  to  entitle  his  issue  to  claim  in  substitution :  Thorn" 
hiU  V.  ThomhiU  {a).  But  later  cases  appear  to  sanc- 
tioii  a  more  liberal,  though  still  a  literal,  construction  of 
language  like  that  I  am  considering.  And  it  has  been 
held,  that  the  issue  of  a  person  primarily  pointed  out  as 
the  object  of  a  testator's  bounty,  and  living  at  the  date 
of  the  will,  may  take  by  substitution  for  that  party 
dying  in  the  lifetime  of  the  testator, — Smith  v.  Smith  (£) ; 
CoUhiM  T.  Johnson  (c) ;  Le  Jeune  v.  Le  Jeune  {d)y — a 
oonstruction  which  is  certainly  fortified  by  very  im- 
portant analogies («).  No  such  question  arises  here; 
but  it  was  necessary  that  I  should  notice  the  point, 
because  it  explains  and  gets  rid  of  many  of  the  cases 
which  were  cited  at  the  bar. 

On  the  other  hand,  if  the  word  '^  them  "  is  not  to  be 
taken  as  referable  exclusively  to  brothers  and  sisters 
before  spoken  of;  if  the  entire  clause  is  to  be  read  as 
containing  an  original  and  substantive  gifl  to  two 
classes  of  legatees,  namely,  first  to  brothers  and  sisters 
living  at  the  death  of  the  wife,  and,  secondly,  to  the 
issoe  of  brothers  and  sisters  who  may  be  dead  at  the 
time  of  the  death  of  the  wife, — there  is  nothing  in  the 
description  of  the  second  class  to  prevent  the  issue  of  John 
(though  he  were  dead  when  the  will  was  made)  from 
bringing  themselves  within  the  very  words  of  the  wUl : 


(a)  4  Madd.  377.  (e)  See  cases  cited  in  CoHwi 

(b)  8  Sim.  353.  v.  Johruon^  8  Sim.  356,  n.,  and 
(e)  Id.  356,  n.  Humphreys  v.  Howet,  1  Rubs.  & 
(^  2  Keen,  701.  Myl.  639,  and  the  latter  case. 
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Tytherkiffh  v,  Harbin  (a);  Rust  v.  Baker  (ft)  ;  BM  v. 
Bechunth  (e).  The  description  (npon  this  hTpotheoB) 
requires  only  that  the  brother  or  sister  be  dead  at  tlie 
time  of  the  wife's  decease^  and  there  is  nothing  in 
that  description  which  makes  the  time  of  their  death 
materiaL 


I  have,  therefore,  simply  to  decide  which  of  the  abo^ 
constructions  the  word  "  them  "  is  to  receive.  Now,  ia 
the  absence  of  authority,  I  cannot  say  there  is  a  serious 
question  to  be  argued.  K  there  be  no  authority 
giving  to  plain  words  a  technical  meaning,  beyond  or 
differing  from  their  natural  meaning,  the  word  "  them" 
in  this  clause  must  refer,  and  exclusively  refer,  to  the 
immediate  antecedent  But  it  was  argued  for  the  issue 
of  Johtiy  that  authority  requires  me  to  put  a  more  ex- 
tensive meaning  upon  the  word,  in  order  to  take  in  the 
issue  of  every  brother  and  sister  who  was  dead  at  the 
date  of  the  wilL  Such  is  not  my  conclusion  finom  the 
authorities.  In  Christopherson  v.  Naylor,  the  question 
was,  —  as  in  this  case, — whether  the  children  of  a 
brother  or  sister,  who  died  before  the  date  of  the  will, 
could  take  ?  Sir  WiUiam  Grant  said,  the  question  was, 
whether  there  was  a  substitution?  and,  therefore,  it 
came  to  this, — not  what  description  of  issue  could  take 
under  the  second  clause,  supposing  it  an  original  sub- 
stantive limitation, — but  what  description  of  parents 
might  have  taken  under  the  first, — and  he  ultimately 
held,  that  the  issue  of  children  not  living  at  the  date  of 
the  will  could  not  take.  He  did  not  hold  that  the  plain 
meaning  of  the  words  could  be  controlled  upon  any  ab- 
stract notion  that  the  testator  must  be  supposed  to  have 
intended  any  thing  more  than  his  words  expressed. 
In  Butter  v.  Ommaneyy  the  gift  was,  after  the  death  of 


(a)  6  Sim.  329. 


(&)  8  Sim.  443. 


(c)  2  Bea?.  308. 
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the  testators' wife  and  his  brother  Joseph^  to  be  equally 
divided  between  the  children  of  Joseph  and  his  late 
mster  Bettys  and  late  brother  Jacob  (except  Bernard), 
who  should  be  then  living,  in  equal  shares  and  propor- 
tions; and  as  to  such  of  them  as  should  be  then  dead, 
leaving  a  child  or  children,  such  child  or  children  were 
to  be  or  stand  in  the  place  or  places  of  his,  her,  or  their 
pajnent  or  parents.  It  appears  that  the  children,  who 
died  in  the  testator's  lifetime,  were  all  dead  at  the  date 
of  his  will  {a) ;  and  it  was  held,  as  in  Christopherson  v. 
Naylar,  that  those  who  died  in  the  testator's  lifetime 
were  not  entitled  to  any  share.  Upon  the  decision  in 
WoMgh  V.  Waughy  some  doubt  may  perhaps  be  felt,  so 
fiur  as  it  depends  upon  the  mere  language  of  the  will : 
T^ytherleigh  v.  Harbin.  But  the  case  directly  follows, 
and  supports  the  two  cases  I  have  already  cited, — and 
the  only  question  upon  it  is,  whether  the  peculiar  lan- 
guage of  the  will  did  not  take  it  out  of  the  reach  of  the 
principle  applied  to  it  by  Sir  J.  Leach  f 


1843. 


Judgment* 


The  case  of  Peel  v.  Catlow  b  to  the  same  effect  A 
case  of  substitution,  and  not  of  original  substantive  gifl 
to  iasue,  and  the  decision  was  in  conformity  to  the  prin- 
dple  I  have  adverted  to. 

In  Giks  V.  Giks,  and  in  Jarvis  v.  Pond,  the  wording 
of  the  clauses  giving  the  legacies  apparently  imported 
Bubstitudon  as  in  the  cases  I  have  mentioned ;  but  the 
Court,  upon  a  critical  examination  of  the  will,  found  it 
impossible  to  satisfy  all  parts  of  the  will,  without  treating 
the  gift  to  the  issue  as  original  and  substantive,  and  not 
as  substitutionary.  It  was  upon  the  express  ground  that 
the  spedal  language  of  the  will  required  that  construc- 
tion, that  tiie  Court  distinguished  the  case  from  those 


VOL.  n. 


(a)  See  note,  4  Russ.  73. 
T 


H.  W. 


/ 
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Judgmi»t, 


to  which  I  have  referred.     The  other  caste  dted  oppij 
to  questions  differing  from  that  before  me. 

The  division  of  the  reported  cases  into  two  dasses, — 
first,  where  the  question  has  been,  whether  the  issue  of 
parties  dying  after  the  date  of  the  will  in  the  lifetime  oP 
the  testator  would  take  by  substitution ;  and,  secondly^ 
those  in  which  there  has  been  an  original  and  substan* 
tive  gift, — appears  to  me  to  remove  all  doubt  with  ie» 
ference  to  their  operation  and  effect 

On  the  second  question,  I  have  no  hesitaticm  in  say- 
ing tiiat  the  representatives  of  the  brothers  and  asters 
of  the  wife,  who  died  aft^er  the  testator,  but  in  the  life- 
time of  the  widow,  leaving  no  issue,  are  entitled  to 
shares  in  the  residue.  The  gift  to  the  brothers  or  sis- 
ters who  survived  the  testator,  was  detenninable  only  on 
one  event, — ^their  death,  leaving  issue :  tliat  event  did 
not  happen,  and  their  interest  in  the  gift  was,  therefor^ 
not  taken  away. 


Minute,  Declarr,  that  the  issue  of  John  took  no  interest ;  and  direct  the 

residue  to  he  divided  in  seven  equal  shares,  &c. 


B 


CASES  IN  CHANCERY.  275 

1843. 


DOVER  t;.  ALEXANDER.  ^iSff 

JcsMunym 
Y  Indenture^   dated  the  24th  of  November,  1804,  a  married 

made  between  Henry  IVhatton  and  Elizabeth,  his  wife,  ^J^^\^t^^ 

and  their  trustees,  and  other  parties,  a  sum  of  3,083i  ™^  ^***f,^?». 

*  and  one  illegiti- 

was  directed  to  be  paid  to  trustees,  upon  trust  to  pur-  mate  child,  and 

chase  the  sum  of  4,200/.,  Three  per  cent.  Consols,  to  the  fronf  ber^hfas- 

intent  that  the  dividends  thereof  might  produce  an  an-  ^"Jj^fi,®"" 

nuity  of  126/.,  secured  to  Elizabeth  Wliatton  for  her  accond  illcgiti- 

seporate  use  as  therein  mentioned,  during  the  joint  lives  pointed  a  fund 

of  herself  and  her  said  husband,  and,  after  the  decease  matecMiT^ 

of  such  one  of  them — Henry  Whattan  and  Elizabeth  his  ^o"*»  reserving 

^  a  power  of  re- 

wife — ^as  should  first  die,  to  transfer  the  same  stock  and  vocation,  as  to 
dividends  thereof,  and  stand  and  be  possessed  thereof  favour  of  wy 
respectively,  and  of  all  and  every  part  thereof,  in  trust  j^n'^hJ^fht" 
for  such  person  or  persons,  and  for  such  ends,  intents,  have  bom  of 
and  purposes,   and  in  such  manner  and  form,  parts.  After  the  birth 
shares,  and  proportions,  as  the  said  Elizabeth  TVhatton,  \\\qm^^^ 
as  well  when  covert  as  sole,  and  notwithstanding  her  <^**jj^  ^^  '^' 
coverture  by  her  then  present  or  any  future  husband,  pointment  of 
and  either  absolutely  and  with  or  without  revocation  appoint^^the* 
and  new  appointment,  by  any  deed  or  deeds,  instrument  ®"^^^J|  ^^^ 
or  instruments,  in  writing,  to  be  executed  in  manner  t|»e  two  iilegi- 
therein  mentioned,  or  by  her  last  will  and  testament,  or  dren  .—Held, 
any  codicil  or  codicils  thereto,  to  be  executed  in  manner  bom^chiidren" 
therein  mentioned,  should  direct  or  appoint;  and,  in  de-  ?''  fho8«*>ene- 

"^  fit  the  revoca- 

fault  thereof,  in  trust  for  Elizabeth  JVhatton,  for  her  tion  might  be 
y  ^  ,  made,  must  be 

sole  and  separate  use.  taken,  in  the 

primary  and 
legal  sense,  as 
applying  to  le- 
gitimate children  only, —  that,  therefore,  the  second  illegitimate  child  was  not  an  object  of 
the  reserved  power,  and  could  not  take  under  the  latter  appointment. 

The  objection  to  the  validity  of  a  limitation  to  imbom  illegitimate  children  is  not  founded 
excloaively  on  the  uncertainty  of  description ;  nor,  temble,  is  there  any  distinction  between 
the  validi^  of  a  limitation  in  favour  of  such  persons,  whether  described  as  the  children  of  a 
man,  or  the  children  of  a  woman. 

T   2 
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Dover 

V, 

Albxandsr. 
statement. 


By  an  indenture,  dated  the  28th  of  November,  1804, 
made  between  Elizabeth  Wliattouy  of  the  one  part;  and 
Charles  Watkinson^  otherwise  Charles  Watkinson  Ark- 
instally  of  the  other  part, — Elizabeth  Whatton,  in  con- 
sideration of  natural  love  and  affection,  and  in  order  to 
make  a  provision  for  Charles  Watkinson  ArhinstaU,  in 
the  event  of  her  decease,  by  virtue  of  the  powers  vested 
in  her  by  the  indenture  of  the  24th  of  November  pre- 
ceding, limited  and  appointed  the  siud  sum  of  3,083^, 
and  the  funds  and  securities  in  or  upon  which  the  same 
was  or  might  be  invested,  saving  her  life  interest  therein, 
to  hold  the  same  unto  Charles  Watkinson  ArkinstaB, 
his  executors,  administrators,  and  assigns,  absolutely, 
subject  to  a  power  of  revocation  therein  contained  as  to 
one  moiety  of  the  said  reversionary  monies,  funds,  and 
securities,  in  favour  of  ant/  after-bom  child  or  children 
the  said  Elizabeth  WJiatton  might  have  bom  of  her  body, 
but  not  otherwise  (a). 


The  4,200/.  stock  was  purchased  in  the  names  of  the 
trustees,  upon  the  trusts  of  the  indenture  of  the  24th  of 
November.  At  the  date  of  the  indenture  of  the  28th 
of  November,  Elizabeth  Whatton  was  ^living  separate 
from  her  husband,  and  had  four  legitimate  children, 
namely,  Henrys  John,  William,  and  George,  Elizabeth 
Whatton  had  also  one  illegitimate  child,  the  said  Charles 
Watkinson  Arkmsfall,  and  she  was  at  the  same  time 
enceinte  of  another  illegitimate  child,  Margaret  Brook- 


(a)  This  deed  was  recited  in 
the  following  deed  of  April,  1813, 
(which  was  proved  on  behalf  of 
the  Plaintiffs),  and  it  was  only 
stated  in  the  bill  as  being  so  re- 
cited, without  any  other  evi- 
dence of  its  existence  :  it  was 
ultimately  argued  that  Elizaheth 
Whatton  should  be  taken  as  still 


having  her  general  power  of  ap- 
pointment, under  the  deed  of  the 
24th  of  November,  1804,  at  the 
time  she  executed  the  deed  of 
April,  1813.  The  Court  held,  that 
it  was  not  open  to  the  PlaintiiTs 
on  the  pleadings  thus  to  put  their 
case. 
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show,  otherwise  Mary  Brookshaw  Arkinstall,  who  ailer-         1843. 
wards  intermarried  with  Dover,  and  was^  with  him^  the 
FUdntiff  in  the  cause.     Henry  IVhatton  died  in  the  life- 
time of  Elizabeth,  his  wife. 


Statement. 


By  indenture,  dated  the  2nd  April,  1813,  made 
between  EUzabeth  Whatton,  of  the  one  part;  and 
Charles  Watkinson  Arkmstall,  and  the  Phdntiff,  Mar- 
garet  Broohshaw  Arkinstall,  of  the  other  part,  reciting 
the  indenture  of  the  24th  of  November,  1804, — the  pur- 
chase of  the  stock,  —  that  the  children  of  Elizabeth 
Whatton  living  were  the  said  Henry,  John,  WUliam,  and 
George,  and  the  said  Charles,  known  by  the  name  of 
Charles  Watkinson  ArhmstaU,  and  the  stud  Margaret, 
known  9A  Margaret  Brookshaw  ArkinstaU, — XhsA,  Margaret 
had  been  bom  since  the  appointment  of  the  24th  of  No- 
vember, 1804, — that  both  Charles  and  Margaret  were 
infants, — and  that  Elizabeth  IVhatton,  being  very  anxious 
and  desirous  that  they  should  be  provided  for  in  equal 
proportions,  as  far  as  the  same  wa£)  possible,  in  the  event 
of  her  death,  the  said  Elizabeth  Whatton,  in  pursuance 
of  her  said  powers,  and  in  performance  of  her  agreement 
to  that  effect  thereinbefore  recited,  and  In  consideration  of 
her  natural  love  and  affection  for  her  said  infant  children, 
Charles  and  Margaret,  and  for  their  advancement  in  the 
world,  revoked  and  made  void  so  much  of  the  indenture 
of  the  28th  of  November,  1804,  as  related  to  one 
moiety  of  the  4,200/.  stock,  and  appointed  and  assigned 
all  her  (the  said  Elizabeth  Whatton^s)  reversionary  right 
and  interest  in  the  said  4,200/.  stock  (subject  to  her  life 
estate  therein)  unto  the  said  Charles  Watkinson  Arkin- 
stall,  and  Margaret  Brookshaw  Arkinstall,  their  execu- 
tors, administrators,  and  assigns,  equally  between  them, 
share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint-tenants;  and,  In  case  either  of  them  should  die 
during  his  or  her  minority  without  leaving  lawful  issue, 
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1843.  then  the  share  of  him  or  her  so  dying  to  go  to  the 

^^^^^  survivor  of  them,   his  or  her  executors,   &c.,   abso* 

V'  lutely. 
Alexandie. 


statement. 


Cliarles  Wathinson  Arkinstall  died,  in  1819,  an  infant, 
and  unmarried.  The  Plaintiff,  Margaret  Brookshaw 
Arkinstall,  intermarried  with  the  Plaintiff  Dover,  in 
1826.  Elizabeth  Whatton,  their  mother,  died  in  April, 
1839. 


The  bill  was  filed  in  October,  1839,  by  the  said  Mar- 
garet Brookshaw  and  her  husband,  and  their  trustees, — 
their  interest  in  the  fund  having  been  settled  on  mar- 
riage,— praying  a  declaration  that  the  Plainti£b  were 
entitled,  under  the  indenture  of  the  2nd  April,  1813,  to 
the  4,200il  stock,  and  the  dividends  since  the  death  of 
Elizabeth  fVhatton. 


At  the  hearing. 


Argument,  Mr.  Temple  and  Mr.  Lloyd,  for  the  Plaintiffs,  sub* 
mitted,  first,  that,  under  the  original  deed,  giving  EHzar 
beth  IVhatton  the  power  of  appointment,  it  was  competent 
to  her  to  appoint  the  fund  to  any  person  whomsoever, 
and  that  the  power  of  revocation,  which  she  reserved  on 
executing  that  power,  ought,  as  to  the  moiety  to  which 
it  extended,  to  be  construed  as  reserving  all  her  pre- 
vious powers, — or,  if  the  latter  construction  was  ex- 
cluded, and  the  power  confined  to  a  revocation  in  favour 
of  after-born  children,  the  meaning  of  the  word  **  chil- 
dren "  should  be  ascertained  by  reference  to  the  deed 
containing  the  reservation,  in  which  the  appointment 
was  made  in  favour  of  one  who  was  her  illegitimate  child. 
They  contended,  also,  that  the  difficulty  in  supporting  a 
limitation  to  a  bastard  arose,  not  from  the  policy  of  the 
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kw,  but  from  the  uncertainty  of  description  (a) :  and  that        i843. 
wherever  the  description  of  the  party  exclusively,  and  of     ^dovbiT 
neceesity,  applied  to  the  person  intended  to  take,  illegi-  ». 

timaey  was  no  objection.    Illegitimate  children  could         

not  take  in  competition  with  legitimate,  for  the  dispo-  '<*rj^*'w«/. 
sition  was  effectual  without  resorting  to  the  former.  In 
this  case,  there  was  no  competition  in  construction 
between  legitimate  and  illegitimate  children;  and  the 
description  of  the  persons  to  take  under  the  appoint- 
ment,— ^the  after-born  children  of  a  woman, — afforded 
a  perfect  certainty  of  description.  The  distinction  in 
this  respect  between  such  children  of  a  woman,  and  of  a 
man,  was  noticed  in  many  cases.  In  BlodweU  v.  Ed- 
wards {b)y  it  is  said,  **  the  bastard  of  a  feme  is  certainly 
known  to  be  her  issue.'*  In  Earle  v.  Wilson  (c).  Sir  W. 
Grant  said,  '^  If  the  bequest  had  been  to  tiie  natural  child, 
of  which  the  particular  woman  was  enceinte,  without 
reference  to  any  person  as  the  father,  there  would  be 
no  uncertainty  in  that  bequest,  and  probably  it  would 
be  held  good."  Lord  Eldon  observed,  in  JVUkinson  v. 
Adam  (rf),  "  I  know  no  law  against  devising  to  the 
children  of  a  woman,  whether  natural  or  not ;  as  that 
creates  no  uncertainty.  The  difficulty  arises  upon  a 
devise  to  the  children  of  a  particular  man  by  a  woman, 
to  whom  he  is  not  married."  And  the  same  Judge,  in 
Gordon  v.  Gordon  (c),  repeats,  where  "  the  gift  is  only 
to  the  child  of  a  woman,  there  can  be  no  uncertainty, — 
no  fact  to  be  tried ;  and  then  arises  the  question,  whe- 
ther, by  the  policy  of  the  law,  such  a  child  is  absolutely 
precluded  from  taking  under  any  description  whatever." 
Lord  Lyndhurst  also  distinguishes  the  cases  of  the  father 

(a)  See  Co.  Lit  3.  b.,  n.  I :—  B.  452. 

<*lt  18  not  the  fact  (for  that  the  {b)  Cro.  El.  509. 

\mm  will  not  inquire  into),  but  (c)  17  Ves.  532. 

the  reputation  of  the  fact  which  {d)  1  Ves.  &  B.  446. 

entitles   them."    2  Jarman  on  (c)  IMer.  151. 
VVaii,  ch.31,  p.  129;  1  Ves.  & 
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and  mother,  in  Mortimer  y.  West  (a) ;  remarking  that  it 
was  clear  '^  that  a  bequest  to  mibom  illegitimate  chil- 
dren, describing  them  by  reference  to  \hi^  father,  would 
be  altogether  invalid."  They  referred  also  to  Dawson 
V.  Dawson  (b) ;  Bat/ley  v.  Snelham  (c) ;  Beachcroft  v. 
Beachcroft{d)\  Ex  parte  Haycock  {e).  And  they  added, 
that  the  appointees,  being  the  children  of  a  married 
woman,  would  be,  prim&  facie,  assumed  to  be  legitimate 
until  the  contrary  was  shevm* 


Mr.  Roupett,  Mr.  Anderdon,  Mr.  Lovaty  Mr.  Woody 
Mr.  Baffshawcy  and  Mr.  Blunt,  appeared  for  several  par- 
ties claiming  the  funds,  either  under  other  allied  ap- 
pointments, or  in  default  of  appointment 

Mr.  Spence,  for  the  representative  of  the  surviving 
trustee  of  the  fund. 


Vice-Chancellor  : — 

Judgment.  The  bill,  in  effect,  alleges,  and  it  is  admitted  that  the 

PkdntifT  Margaret,  in  whose  favour  the  appointment 
was  attempted  to  be  made,  and  Charles,  who  is  since 
dead,  were  both  illegitimate.  No  issue  b  tendered  as  to 
that  fact  And,  indeed,  whatever  the  law  may  formerly 
have  been,  the  cases  in  which  the  question  of  adulterine 
bastardy  has  arisen  shew,  that,  where  the  husband  and  wife 
are  in  such  circumstances  that  all  presumption  of  access 
is  rebutted,  the  children  will  be  regarded  as  illegitimate. 

It  has  been  insisted,  in  argument,  that  the  afler-bom 
illegitimate  of  a  woman  are  capable  of  taking  from  their 


(a)  3  Ru88.  375. 
\h)  G  Madd.  292. 
(c)  1  S.  &  St.  78. 


{d)  1  Madd.  430. 
\e)  .5  Russ.  154. 
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mother  an  interest,  in  the  character  of  children,  in  cases 
where  such  children  of  a  man  could  not  take  any  in- 
terest in  that  character.  What  the  decision  ought  to 
be  in  a  case  where  that  argument  applies,  I  am  not 
called  upon  to  give  any  opinion;  but  if  I  wanted  au- 
thorities to  shew  that,  with  reference  to  the  children  of 
females  as  well  as  those  of  males,  the  word  ^^  child,''  un- 
controlled by  the  facts,  and  unexplained  by  the  context  of 
the  deed  or  will,  must  have  its  primary  and  legal  mean- 
ing, I  should  have  no  difficulty  in  finding  them.  The 
cases  of  Wilkinson  v.  Adam  and  Mortimer  v.  West  leave 
no  doubt  that  the  opinions  of  the  learned  Judge  before 
whom  those  cases  were  argued  was  against  the  proposi- 
tion, that  even  an  after-bom  ill^timate  child  of  a  female 
can  take  under  the  simple  description  of  a  child  of  that 
person. 
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The  original  power  of  appointment,  vested  in  EUza- 
beth  Whattouy  would  have  enabled  her  to  appoint  to  any 
children,  whether  illeptimatc  or  not,  if  it  was  exercised 
in  a  form  that  the  law  could  support.  By  the  deed  of 
the  28th  of  November,  1804,  the  whole  fund  was  ap- 
pointed to  Charles,  reserving  a  power  of  revocation  as 
to  one  moiety  "  in  favour  of  any  after-bom  child  or 
children  the  said  Elizabeth  WliaUon  might  have  bora 
of  her  body,  but  not  otherwise.'^  Elizabeth  Wliatton 
does  not  in  this  deed  speak  of  Charles  as  being  her 
eon,  either  legitimate  or  illegitimate,  but  simply  de- 
scribes him  by  his  reputed  name.  There  is  nothing 
whatever,  so  far  as  I  can  discover,  from  which  any 
light  can  be  thrown  upon  the  sense  in  which  she  in- 
tended to  use  the  word  "  child."  If  she  had  there  de- 
scribed Charles  as  her  child,  perhaps  an  argument  might 
have  arisen,  whether  the  word  "  child,"  employed  after- 
wards, was  not  used  in  the  same  sense.  I  do  not  say 
that  it  would  have  afiectcd  the  case.   The  word  "  cliild  " 


•ta^mtmi 
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^^  "loa  'UtoQ  been  construed  in  two  different  senses  in  the 
viR  'imie  iuijtrumcnt.  If  a  gift  were  made  to  the  children 
%>UKB.  '^  '^  "^^^  living, — if  A.  had  none  but  illegitimate  chfl- 
in-'ii,  :uid  chey  had  acquired  by  reputation  the  cha- 
-.lotor  i>f  his  children,  —  they  would,  no  doubt,  take 
imlcr  the  /ift :  :uid  a  bequest  by  the  same  will  to  the 
iiiL'i*-i»oni  children  of  A.  woidd  be  satisfied  by  oon- 
>[ruHiix  :!ic  wnpI  "child"  in  its  proper  sense,  and  in  the 
"alter  IvMucsC  illcgitliuate  children  would  take  no  in- 
'^iv>i.  /■'■•' we  r  V.  Pftjott  [a)  is  not  the  only  decision  on 
iiui  -I.' Int. 

'  ri  i'.c  ii-miiiicnr  .^f  :his  case,  I  have  callefl  on  the  counsel 

i-i    iic  T'luiuitfi?  :o  ^how  me  that  I  have  any  right  tosup- 

Mi.-s.    iuu   ulicr  than  legitimate  after-born  children  were 

litem  ic  I.     Ir '  \y  'OS  m jt  a|  »pear  to  me  that  the  words  "  bom 

ji"  lur  l»odv.  but  not  otherwise,"  ad«I  anv  thinnr  to  the 

ciRvc  of  the  word  "child-''     Thev  leave  the  lesjal  inter- 

Ttivtatioii    uncontD^Iled.     The   cases   of   Carticright  v. 

\'  ncHru  ^h\    G^ttlfrfy    v.    Daris  t  c  \  Froser    v.    Pigott, 

mikui^on   v.  Adam' ft}  y  Sirahie  v.   Kfnnerley  {e\  Hot' 

'is  V.    Llugd'i/u  ilortimer  v.    J9't'ft'h\  and  Bagky  y. 

MullarduK  all  decide  that  the  word  "child,''   taken 

diuipliciter,  means  a  legitimate  child  only,  unless  there 

aro  auy  words  by  which  that  sense  may  be  controlled, 

gc  auy  thing  in  the  context  shewing  that  the  word  is 

^itaMkd  to  be  used  in  a  secondary  sense,  or  some  ex* 

fiicts  and  eiicumstances,  which  shew  that  the  word 

I**  could  not  have  been  used  in  its  only  proper 

lu  this  case,  it  does  not  appear  to  me  that  there 

irthing  on  the  face  of  the  instnmient  to  divert  the 

AhKi  from  its  proper  meaning. 

I  Yoa.  354.  (0  1  Vcs.  &  Bca.  469. 

I)  »  Vim.  »X  ( . )  1  T.  &  R.  ,310. 

«V«.43.  ('*)  3Kusa.370. 

I  Y««.  &  Bco.  4>5.  (0  1  KuM.  &  Myl.  586. 
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On  the  controlllDg  effect  of  extrinsic  circumstances  i843. 
npon  the  construction  of  words  used  in  an  instrument,  I 
may  refer  to  the  case  of  Gill  v.  SheUey  (a),  where  a  tes- 
tatnz  directed  that  the  residue  of  her  estate  would  be 
divided  amongst  certain  classes  of  persons  mentioned  in  'Judgment. 
her  will,  and  added,  *^  amongst  whom  I  include  the 
ehiidren  of  the  late  Mary  Gladman/^  Mary  Gladman 
was  tiien  dead,  having  left  two  children  only, — one  legi- 
timate, and  the  other  illegitimate, — so  that  the  plural 
tenn  '^children"  could  not  be  satisfied  by  giving  the 
pwiperty  to  the  single  legitimate  child ;  and  Sir  John 
Ltaeh  held,  that  both  of  the  children  were  entitled. 
The  express  ground  was,  that  the  words  were  not 
eqpoble  of  bebg  satisfied  without  a  departure  from  their 
primary  sense.  In  Pocock  v.  Bishop  of  Lincoln  (&),  a 
fiilher  seised  in  fee  of  a  perpetual  advowson  devised  it 
to  Yob  son,  who,  at  that  time,  was  the  incumbent  of  the 
Bviiig:  there  it  was  urged  that,  inasmuch  as  the  de« 
visee  had  a  life  interest  at  the  time  in  the  subject  of  the 
devise,  unless  the  words  "  perpetual  advowson  ^  were 
ooDBtrued  to  carry  more  than  a  life  interest,  he  took 
nothing  by  the  devise.  There  could  scarcely  be  a 
Blrongar  case  for  implication.  The  Court,  however,  re- 
fused to  enlarge  the  meaning  of  the  words,  upon  this 
ground, — that,  if  the  incumbent  resigned  the  living,  or 
accepted  preferment,  or  in  certain  other  possible  events, 
the  devise  would  give  the  right  of  presentation  to  the 
living,  and,  therefore,  in  such  possible  event,  the  words 
mi^t  have  some  operation,  without  departing  from  their 
pv(^)er  sense.  In  Doe  d.  Oxenden  v.  CAicA^*^er(c),  a  tes- 
tator devised  his  estate  of  "  Ashton  "  to  Oxenden,    It  was 

(a)  Rolla,  28th  January,  1831.  par.  55,  ed.  3. 
See  a  note  of  GiU  v.  Shelley,  in        (6)3  Brod.  &  Bing.  27. 
Wigram's  Examination    of  the        (c)  4  Dow,  65  ;  ^,  C.  3  Taunt. 

Rales  of  Law  on  the  Admission  147. 
of  Extrinsic  Evidence,  &c.,  p.  44, 
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proved  that  the  testator  had  an  estate,  which  he  used  to 
call  his  ^^  Ashton  estate,"  the  accounts  relating  to  uMAl 
were  kept  under  that  name,  though  a  small  portion  only 
of  the  estate  was  locally  dtuated  at  Ashian;  and  the  Court 
said,  that  the  words,  strictly  interpreted,  meant  the  anil 
portion  of  the  estate  which  was  locally  utuated  at  AA- 
ton;  and  though,  from  the  evidence  tendered^  there  was 
no  more  doubt  of  his  intention  to  devise  the  whok 
estate  than  if  he  had  used  the  most  unequivocal  wordi 
to  that  effect,  yet  they  sud  the  rule  was  inflexible,  tint, 
if  the  words,  strictly  interpreted,  had  a  senable  opentko, 
their  meaning  ought  not  to  be  departed  frooL  So^  m 
Doe  d  Wesdahe  v.  }Vestlahe{a\  a  devise  of  an  estate  to 
^^  Maihew  fFegtlake,  my  brother,  and  unto  Sinum  Wat- 
lake,  my  brother's  son," — ^the  testator  had  three  biothcD» 
each  of  whom  had  a  son,  named  Simon, — and  evidence 
was  tendered  to  prove  that  the  testator  meant  Smoih 
the  son  of  his  brother  Richard;  and  the  Court  reoaTed 
the  evidence.  Upon  a  motion  for  a  new  trial,  it  wv 
held,  that,  in  strict  contruction,  the  Simon  who  wv 
meant  must  be  tiie  son  of  Matthew,  the  brotiier,  who 
was  previously  mentioned, — ^the  last  antecedent  in  tbe 
will ;  and  the  evidence  which  the  Court  below  had  le- 
ceived  was  rejected. 


The  strongest  cases  upon  this  point  are  those  which 
relate  to  powers.  Before  the  late  Statute  of  Wilb(fl) 
came  into  operation,  it  had  repeatedly  been  decided, 
that,  under  a  devise  of  "  my  real  estate,"  property  of 
the  testator  subject  to  a  power  would  pass,  if*  he  had  so 
real  estate  which  would  satisfy  the  devise ;  and  that  if 
there  were  any  real  estate  belonging  to  the  testator 
upon  which  the  will  could  operate,  it  was  otherwiflft 


(a)  4  n.  &  A.  57. 
(a)  SUt  7  WUI.  4  &  1  Vict.  c.  26,  8.  27. 
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But  a  bequest  of  "  all  my  personal  estate  **  was  never 
held  to  pass  property  over  which  the  testator  had  only 
a  power  of  appointment,  because,  as  the  will  would 
pass  after-acquired  personal  estate,  the  words  might 
posnbly  have  a  sensible  construction,  without  departing 
from  their  strict  and  primary  meaning.  The  rule  un- 
doubtedly is,  to  ascertain,  in  the  first  place,  whether  the 
words  oan,  with  reference  to  the  facts,  have  a  sensible 
operation  in  their  primary  sense;  and  they  must  be 
constmed  in  the  primary  sense,  if  the  facts  do  not  ex- 
dude  it. 


285 
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9. 

Albxandir. 
JudgmenU 


Suppose  that,  in  the  case  before  the  Court,  Elizabeth 
Whaticn  had  afterwards  married  again,  and  had  had  a 
family  of  legitimate  children, — is  it  possible  to  say  that 
an  ill^timate  child  would  have  been  within  the  power? 
There  is,  in  fact,  nothing  to  shew  that  the  parties  did 
not  look  to  that  event.  The  bill  must,  therefore,  1>e 
dismissed. 


/ 
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andSlsi 

January, 
A  banking 
company,  in 
acknowledg- 
ment of  monies 
deposited  with 
them  by  H., 
gave  him  two 
accountable  re- 
ceipU  for  100/. 
eadiy  on  which, 
according  to  the 
course  of  deal- 
ing, interest 
would  be  paid. 
H.  died ;  and 
pending  a  con- 
test for  the  ad- 
ministration  of 
his  estate,  the 
receipts  came 
into  the  pos- 
session of  a 
stranger,  who 
fraudulently 
obtained  pay- 
ment from  the 
bank,  and  the 
receipts  were 
returned  to  the 
bank,  and  can- 
ceUed  .—Held, 
that  the  admi- 
nistrator of  H. 
might  sustain  a 
suit  in  equity 
against  the 
banking  com- 
pany for  pay- 
ment of  the 
sum  for  which 
the  receipts 
were  given. 

The  neces- 
sity, arising 
from  the  nature 

of  a  transaction,  to  sue  in  equity  for  discovery,  is  a  material  circumstance  to  be  regarded  in 
considering  the  jurisdiction  of  the  Court  to  give  relief  in  the  same  case ;  but  the  neoessitj 
of  coming  into  equity  for  discovery  does  not  necessarily  carry  with  it  the  right  to  relief. 

Where,  on  a  bill  for  relief,  by  a  Plainti AT  having  a  legal  demand, — ^if  the  court  of  equity 
had  refused  its  aid,  the  Plaindflf  would  have  been  compelled  to  try  his  right  at  law,  whflst 
documents  constituting  evidence  of  his  right  were  in  the  possession  of  the  Defendant,  the 
Court,  in  order  to  determine  the  title  of  the  Plaintiff  to  the  possession  of  the  documents, 
being  obliged  to  enter  into  the  legal  question,  will  entertain  the  whole  case,  and  give  the 
Plaintiff  the  same  relief  as  he  would  have  had  at  law. 


PEAKCE  V.  CRESWICK. 

GeOEGE  HUKST  was  a  creditor  of  the  SheffiM 
and  Rotheram  Banking  Company  in  the  sum  of  200/., 
for  which  he  had  taken  two  receipts,  described  in  the 
bill  as  accountable  receipts,  numbered  721  and  722,  in 
the  following  form : — 

"  No.  721.     Sheffield  and  Rotheram  Banky 

Sheffieldy  August  18,  1837. 

"  Received  of  Mr.  George  Hurst  the  sum  of  one 
hundred  pounds,  to  be  accounted  for. 

"  For  the  Slieffield  and  Rotheram  Banking  Company, 

£100.  "  W.  Broum: 

The  course  of  dealing,  so  long  as  the  deposits  on  sncli 
instruments  continued,  was,  that  the  parties  to  whom 
they  were  given  returned  them  to  the  bank  once  in  tie 
year  to  be  cancelled,  when  they  were  then  paid,  or 
allowed  the  interest  for  the  past  year,  and  took  otber 
receipts  in  place  of  those  which  were  delivered  up. 

George  Hurst  died  on  the  21st  of  January,  1838, 
having  by  his  will  bequeathed  the  greater  part  of  his 
property  to  the  Plaintiff.  The  will  was  disputed  by  ft 
nephew  of  the  testator,  also  named  George  Hurst^  and 
by  William  Hurst^  the  half-brother  of  the  testator.    On 


Statemeni. 
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die  25th  of  January,  after  attending  the  funeral,  William  ^  1843. 
HuTMi  went  to  the  bank  and  desired  Mr.  Brawn,  the 
derk  -who  signed  the  receipts,  not  to  pay  the  money 
mentioned  in  the  receipts  to  any  person  ^^  until  the  heir 
or  right  owner  should  be  known."  Of  this  communica- 
tioii,  which  was  verbal,  and  did  not  proceed  from  any 
party  then  having  authority  to  interpose,  the  bank  ap- 
peared to  have  taken  no  notice. 

The  receipts,  by  means  which  did  not  appear,  came  to 
the  possession  of  George  Hurst,  the  nephew.  On  the 
let  of  February,  George  Hurst,  the  nephew,  produced 
the  receipts  to  Hyre,  an  innkeeper  at  Worksop,  and  Eyre 
presented  them  for  payment  at  the  Worksop  branch  of 
the  Nottinghamshire  Bank,  where  he  was  told  by  a  clerk 
of  the  bank  that  if  the  receipts  were  endorsed  by  George 
Hurst  they  would  cash  them.  Eyre  then  took  the  re* 
eeipts  to  George  Hurst,  the  nephew,  who  endorsed  them 
with  the  name  "  George  Hurst  f^  and  on  Eyre  present- 
ing them  to  the  Worksop  Bank  the  second  time,  so  en- 
dorsed, the  Worksop  Bank  not  being  aware  that  there 
were  two  persons  named  George  Hurst,  or  that  the 
George  Hurst  to  whom  the  receipts  had  belonged  was 
dead,  paid  Eyre  the  200/.  and  took  the  receipts.  On 
the  3rd  of  February  the  amount  of  the  receipts  so  paid 
was  in  the  course  of  business  charged  by  the  Notting^ 
hamshire  Bank  to  their  London  bankers,  to  whom  they 
were  remitted ;  and  on  the  5  th  of  February,  the  same 
London  bankers  were  directed  by  the  Sheffield  and 
Rotlierum  Bank  to  give  the  Notiinghamsldre  Bank  cre(Ut 
for  the  amount  paid,  and  the  receipts  were  delivered  up 
to  the  Sheffield  and  Ratheram  Bank,  and  cancelled,  by 
tearing  off  the  signature  at  the  foot 

On  the  8th  of  February,  1838,  the  solicitor  of  William 
Hurst  applied  to  the  Sheffield  and  Eotheram  Bank  on 
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1843.  the  subject  of  the  receipts,  informing  them  of  the  death 
of  the  testator,  and  of  the  claim  of  WilUam  Hurd^ 
when  he  was  told  that  the  receipts  had  been  presented 
and  piud  through  the  Nottinghamshire  Bank. 


Statement, 


The  proof  of  the  will  was  contested  in  the  Ecclesias- 
tical Court,  and  sentence  was  not  pronounced  in  its 
favour  until  November,  1839.  Letters  of  administra- 
tion, with  the  will  annexed,  were  granted  to  the  Plain- 
tiff on'the  2  J  St  of  November,  1839. 

The  bill  which  was  filed  against  the  director  and 
public  officer  of  the  Sheffield  and  Rotheram  Banking 
Company  stated  the  debt  due  to  the  testator,  and  that 
it  had  not  been  paid  to  any  person  legally  entitled  to 
receive  it,  and  that  the  receipts  had  come  into  the  pos- 
session of  the  Shefffield  and  Rot/ieram  Banking  Company, 
and  prayed  that  they  might  be  compelled  to  ^ve  foil, 
true,  and  complete  information  respecting  the  said  debt, 
and  that  an  account  might  be  taken  of  the  prindpal  sums 
of  money  due  from  the  company  to  the  testator  at  the 
time  of  his  decease  on  the  said  two  accountable  receipts, 
together  with  interest  thereon  after  the  rate  they  re- 
spectively carried,  up  to  the  time  the  Plaintiff  requested 
payment  thereof  to  be  made  to  him,  and  interest  thereon 
at  four  per  cent,  per  annum  from  the  time  when  the 
Plaintiff  requested  payment  thereof,  and  that  the  Bank- 
ing Company  might  be  decreed  to  pay  to  the  Plaintiff, 
as  the  legal  personal  representative  of  the  testator,  what, 
upon  taking  such  account,  should  appear  to  be  due 
from  them,  the  Plaintiff  offering,  out  of  the  assets  of  th^ 
testator  received  by  him,  to  pay  what,  if  any  thing,  shoulcL 
appear  to  be  due  from  the  testator  to  the  Banking* 
Company,  on  taking  such  accoimts;  and  that  for  the? 
purposes  aforesaid,  all  proper  and  necessary  directions 
might  be  given  and  orders  made :  or  that  if  the  Court 
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should  be  of  opinion  that  the  PhuntifF  was  not  entitled 
to  such  relief  as  aforesaid^  then  that  the  Banking  Com- 
pany might  be  decreed  to  deliver  up  to  Plaintiff^  as 
the  l^al  personal  representative  of  the  testator^  the 
said  two  accountable  receipts^  numbered  721  and  722 
respectively^  and  that  they  might  be  restrained  by  in- 
junction from  parting  with  or  destroying  or  defacing  the 
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The  answer  admitted  the  facts^  as  above  stated^  but 
submitted^  that  in  the  course  of  business  the  sums  in 
Teepect  of  which  receipts  of  this  description  were  given 
were  pwd  to  any  bank,  or  any  person  of  respectability 
who  presented  the  same  for  payment,  and  that  the  De- 
fendants had  paid  the  amount  of  the  receipts  in  ques- 
tion^  according  to  their  custom  in  such  cases,  and  that 
they  were  justified  in  so  doing.  They  submitted  that 
the  Plaintiff  had  no  titie  to  sue  in  equity,  and  that  tiie 
case  was  within  the  exclusive  jurisdiction  of  the  courts 
of  law,  and  dmmed  the  same  benefit  of  the  objection  as 
if  they  had  demurred  to  the  bill 


1843. 


Siaiemeni. 


Mr.  Tinney  and  Mr.  Jtomilli/,  for  the  Plaintiff,  in  ^'•^^'"'• 
support  of  the  argument,  that  the  possession  of  the  ac- 
countable receipts  by  tiie  Defendants  entitied  the  Plain- 
tiff to  sustsdn  the  suit  in  equity,  either  to  the  whole 
extent  of  the  relief  sought,  or  at  least  to  the  extent  of 
ordering  the  receipts  to  be  delivered  up,  or  others  ^ven 
to  4he  Phuntiff,  that  he  might  be  placed  in  the  same 
dtuation  as  he  would  have  been  if  they  had  not  been 
ibstracted  from  him,  cited  Ryk  v.  Haggie  (a)  and  the 
aote  of  a  case  in  MaddocKs  Treatise  on  Chancery ,  p.  269, 
3d-  3  (ft).      In    77ie   Corporation  of  Carlisle  v.    Wih 

(a)  1  J.  &  W.  234.  third  edition  of  Mr.  Maddock's 

(b)  Mr.  //.  Jeremy,  the  learn-     Treatise,  on  being  communicated 
ed  editor  of  this  portion  of  the    with    on    the    subject    of  this 

VOL.  n.  U  H.  w. 
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son  (a)y  Lord  Eldm  said  that  an  aooount  ooold  not 
be  decreed  in  every  case  where  assumpsit  would  lie,  but 
that  the  Court  gave  that  relief  where  the  subjeot  codd 
not  be  so  well  investigated  by  the  action:  Barker  y. 
Dade  ip).  In  Beckford  v.  Beckford(c),  cited  in  Havejf 
y.  Blakeman  (d)y  the  Court  decreed  the  deliyeiy  up  of 
bills  of  lading  at  the  suit  of  the  party  l^ally  entitled  to 
the  estates  of  which  the  goods  comprised  in  the  bills  of 
lading  were  the  produce. 


Mr.  Walker  and  Mr.  Tilloison,  for  the  Defendants, 
contended,  first,  that  the  Plaintiff  had  no  title  at  law  to 
recover  the  money  in  respect  of  which  the  rec^pts  had 
been  given.     The  Defendants  had  paid  the  debt,  on  the 
presentation  of  the  instrument,  in  the  ordinary  course  of 
their  business.     Every  person  dealing  with  the  bank 
must  be  assumed  to  know  the  custom  of  the  concern, 
and  is  liable  to  be  affected  by  any  act  done  in  conformity 
with  that  understood  custom,  although  it  might  be  pre — 
judicial  to  him.     Secondly,  the  object  of  the  suit  is 
compel  the  Defendants  to  pay  a  second  time  a  debl 
which  they  have  already  bon&  fide  pfud — a  paymeni 
which^  even  if  made  in  error,  was  owing  as  much  to  the 
Plainliff  haying  permitted  the  instruments  to  be  out  c 
his  possession,  and  thus  misled  the  Defendants,  as  to  an] 


note,  stated  that  it  was  found  in 
the  MS.  of  Mr.  Maddock,  and 
that  it  was  probably  a  note  taken 
by  him  in  Court.  It  is  as  fol- 
lows : — ^*^  In  another  case,  a  per- 
son had,  at  different  times,  depo- 
sited several  sums  of  money  with 
a  banker,  who  gave  acknowledg- 
ments of  the  receipt  of  the  mo- 
ney as  paidy  and  afterwards,  on 
some  pretence,  obtained  the  re- 
ceipts, and  then  refused  to  pay 
the  money.    A  bill  was  filed  for 


a  discovery  of  the  monies  so  re- 
ceived, and  payment  of  the  sam^  4 
and  Fice'ChaneeUor  Leaek  d^r— 
creed  in  favour  of  the  plaiotiflS 
though  it  was  objected  that  a  dm- 
covery  only  was  necessary,  vod 
that  the  plaintiff  might  then  pro- 
ceed at  law." 

(a)  13  Ves.  279. 

\h)  6  Ves.  686. 

(c)    4  Bro.P.C.41,TomI.ed. 

{d)  4  Ves.  609. 
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want  of  caution  in  tiiem :  it  is  therefore  not  a  case  for 
tlie  interference  of  a  court  of  cqmty  on  the  ground  of 
haidahip,  the  hardship  being  at  least  equal  Thirdly, 
whatever  right  the  Plaintiff  may  have  is  simply  at  law. 
There  is  no  case  for  changing  the  jurisdiction.  The 
attempt  is  made  on  several  pretences.  1.  The  account : 
but  there  is  no  account  to  be  taken ;  these  receipts  do 
not  even  entitle  the  holder  to  interest ;  and  if  they  did, 
it  is  no  more  a  case  for  an  account  than  any  debt  upon 
a  promissory  note  or  bill  of  exchange  would  be.  The 
items  are  all  on  one  side :  Bowks  v.  Chr  (a).  2.  Being 
entitled  to  discovery,  the  Plaintiff  insists  that  the  Court 
wiQ  go  on  and  give  relief.  If  this  were  so,  there  would 
be  no  bills  for  discovery  merely.  3.  The  Defendants 
withhold  the  receipts:  but  they  are  bon&  fide  pur- 
chasers of  the  receipts,  and  paid  for  them  in  ignorance 
of  the  Plaintiff's  daim :  there  is  no  case  of  spoliation  or 
fraud  of  any  kind.  4.  The  suit  is  said  to  be  founded 
by  analogy  on  the  course  which  the  C!ourt  takes  with 
reference  to  lost  instruments.  But  this  is  not  a  case  in 
which  profert  is  necessary  at  law,  nor  in  which  the  De- 
fendants would  be  entitled  to  any  indemnity,  if  the 
Plaintiff  recovered  against  them.  The  jurisdiction  of 
equity  to  give  relief  in  cases  of  lost  instruments  rests 
upon  a  principle  not  applicable  to  this  case :  Macartney 
V.  Graham  (J) ;  Hansard  v.  Robinson  {c)  ;  Threlfall  v. 
Lunt  (d).  5.  The  Plaintiff  insists  alternatively  that  he 
is  entiticd  to  have  the  receipts  delivered  up :  but  this 
assumes  the  whole  question  in  his  favour.  The  case  of 
the  Defendants — a  question  of  law — is,  that  the  receipts 
have  been  properly  cancelled :  if  so,  the  case  of  the 
Phdnliff  fiuls.  On  the  other  hand,  suppose  the  Plaintiff 
succeeds  at  law,  he  will  then  recover  payment  of  tiie 


1843. 


ArgmMtU. 


(a)  1  Y.  &  Coll.  464. 
(6)  2  Sim.  285. 


(c)  7  B.  &  C.  90. 

(d)  7  Sim.  627. 
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money^  and  the  receipts  will  in  that  case  still  belong  to 
the  Defendants.  The  Plaintiff  is  not  entitled  to  the 
receipts  as  well  as  the  money.  In  either  case,  whether 
the  Plaintiff  succeeds  or  fidls  at  law,  he  has  no  equity 
to  compel  the  Defendants  to  tiy  their  case  at  law^  with 
the  disadvantage  of  having  that  part  of  their  defence — 
founded  on  the  transfer  and  proper  cancellation  of  the 
receipts,  according  to  the  custom  of  their  business — 
taken  away.  6.  The  Plaintiff  insists  that  the  absence 
of  the  receipts  creates  a  difficulty  in  his  way  at  law.  If 
it  creates  any  difficulty,  it  is  only  that  which  results 
from  his  own  default  in  parting  with  the  documents : 
but  it  in  fact  throws  no  difficulty  in  the  way  of  trying 
the  real  question,  namely,  the  present  liability  of  the 
Defendants ;  for  the  Defendants  might,  at  the  peril  of 
costs,  be  compelled  at  law  to  admit  the  making  of  the 
receipts,  and  to  produce  them  at  the  trial ;  or  every  ftct 
might  have  been  brought  before  a  court  of  law  by  the 
answer  to  a  simple  bill  of  discovery. 

They  also  cited  Walmsley  v.   Child  (a),  Storyy  Eq. 
Fkadinff,  p.  307,  s.  473. 


Vice-Chancellor  : — 

Judgmint.  The  tcstator  was  a  creditor  of  the  Sheffield  and 
Rotheram  Bank  at  the  time  of  his  death ;  and  the  debt 
has  not  been  ptud  to  his  executor,  or  to  any  person  law- 
fully claiming  under  him.  It  cannot,  therefore,  be  dis- 
puted that  the  Phuntiff  will  be  wronged,  if  he  do  not^ 
get  relief  in  this  or  some  other  Court  against  some 
party.  The  Defendants,  however,  say  they  are  equally 
innocent  with  the  Plaintiff:  they  have,  in  fact,  con- 
tended, that  the  payment  was  a  good  discharge  at  law, 
and  that  It  is  only  in  a  court  of  law  that  the  question 


(a)  1  Ves.  341. 
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OQght  to  be  tried.  But  the  main  question  argued  before 
me  wsfl  this, — ^whether  the  Court,  in  the  case  made  by 
this  bill^  has  jurisdiction  both  to  give  relief  as  well  as 
discovery,  or  whether  the  bill  ought  not  to  have  been 
confined  to  discovery  only  ?  The  question  of  jurisdic- 
tion is,  therefore,  the  first  I  have  to  consider. 
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The  first  proposition  relied  upon  by  the  Plamtiff,  in 
support  of  tiie  equity  of  his  bill,  was  this, — that  the 
case  was  one  in  which  the  right  to  discovery  would 
carry  witii  it  the  right  to  relief.  And,  undoubtedly, 
dicta  are  to  be  met  with  tending  directiy  to  the  con- 
clusion, that  the  right  to  discovery  may  entitie  a  Plain- 
tiff to  relief  also.  In  Adley  v.  The  Whitstable  Cam- 
pamf  (a).  Lord  Eldon  says, — *'  There  is  no  mode  of  as- 
certaining what  is  due,  except  an  account  in  a  court  of 
equity;  but  it  is  said  the  party  may  have  discovery, 
and  then  go  to  law.  The  answer  to  that  is,  that  the 
right  to  the  discovery  carries  along  with  it  the  right  to 
relief  in  equity.**  In  Ryk  v.  Haggie{b)y  Sir  Thomas 
Pbtmer  said, — "  When  it  is  admitted  that  a  party  comes 
here  properly  for  the  discovery,  the  Court  is  never  dis- 
posed to  occasion  a  multiplicity  of  suits,  by  making  him 
go  to  a  court  of  law  for  the  relief."  And,  in  M^Kenzie 
V.  Johnston  (c).  Sir  J.  Leach  says, — "  The  Plaintiff  can 
only  learn  from  this  discovery  of  the  Defendants  how 
they  have  acted  in  the  execution  of  their  agency ;  and 
it  would  be  most  unreasonable  that  he  should  pay  them 
for  that  discovery,  if  it  turned  out  that  they  had  abused 
his  confidence ;  yet  such  must  be  the  case,  if  a  bill  for 
relief  will  not  lie." 

Now,  in  a  case  in  which  I  think  that  justice  requires 
the  Court,  if  possible,  to  find  an  equity  in  this  bill,  to 
enable  it,  once  for  all,  to  decide  the  question  between  the 

(a)  17  Ves.  324.  {h)  IJ.  &  W.  236. 

(c)  4  Madd.  373. 
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parties^  I  should  reluctantly  deprive  the  Plaintiff  of  any 
equity  to  which  the  dicta  I  have  referred  to  may  entitle 
him.  But  I  confess  that  the  argument  founded  upon 
these  dicta  appears  to  me  to  be  exposed  to  the  objection 
of  proving  far  too  mucL  They  can  only  be  reconciled 
with  the  ordinary  practice  of  the  Courts  by  understand- 
ing them  as  having  been  uttered  with  reference,  in  each 
case,  to  the  subject-matter  to  which  they  were  applied, 
and  not  as  laying  down  any  abstract  proposition  so  wide 
as  the  Plaintiff's  argument  requires.  I  think  this  part 
of  the  Plaintiff's  case  cannot  be  stated  more  h^hly  in 
his  favour  than  this, — ^that  the  necessity  a  party  may  be 
imder  (from  the  very  nature  of  a  given  transaction)  to 
come  into  equity  for  discovery,  is  a  circumstance  to  be 
regarded  in  deciding  upon  the  distinct  and  independent 
question  of  equitable  jurisdiction:  further  than  this,  I 
have  not  been  able  to  follow  this  branch  of  the  Plain- 
tiff's argument. 


A  second  branch  of  the  Plaintiff's  argument  was 
founded  upon  the  well-known  and  undoubted  jiuJs- 
diction  of  the  Court  in  the  cases  of  lost  instruments. 

The  answer  of  Mr.  Walker  to  tills  argument  was,  that 
the  circumstances  upon  which  the  jurisdiction  of  equity 
is  founded  in  such  cases  are  wholly  wanting  here, — 
namely,  the  necessity,  in  some  cases,  of  making  profert 
at  law  of  the  lost  instrument, — in  others,  of  giving  the 
Defendant  an  indemnity,  —  in  others,  the  q)oliatioQ 
or  fraudulent  suppression  of  an  instrument  And,  cer- 
tjunly,  so  far  as  the  jurisdiction  of  equity  to  ^ve  relief 
in  cases  of  lost  instruments  depends  upon  any  of  such 
grounds,  I  have  heard  nothing  from  the  Plaintiff  which 
would  displace  the  force  of  the  argument  against 
him. 


It  is  on  the  third  ground  upon  which  the  Phuntiff 
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hflB  rested  his  equity^ — ^the  interest  which  he  has  in 
these  accountable  receipts, — whether  as  the  subject  of 
property,  or  as  evidences  of  his  right  for  the  purposes  of 
a  Buil^ — ^that  I  think  I  cannot  repudiate,  but  am  bound 
to  affirm  the  jurisdiction  of  the  Court  in  this  case. 


295 


1843. 


Judgment, 


I  will  first  consider  the  point  apart  from  the  pleadings; 
and  suppose  the  bill  in  this  cause  to  be  a  bill  comply 
to  have  the  receipts  delivered  up,  in  order  that  the 
Plaintiff  might  proceed  upon  them  at  law :  that  would 
plainly  be  a  case  for  equitable  relief,  subject  only  to  a 
queation  at  the  hearing  as  to  the  mode  in  which  this 
Court  would  try  the  right, — ^regard  being  had  to  the 
consideration,  that  the  equity  depended  upon  a  purely 
legal  question  (a).  The  interest  of  the  lender  of  the 
money  in  the  receipts  would  be  at  once  incontrovertibly 
established  by  the  suggestion,  that  he  had  originally 
lent  his  money  upon  the  faith  of  his  holding  a  writ- 
ten acknowledgment  of  his  debt  under  the  hand  of 
his  debtor:  that  the  possession  by  the  debtor  of  the 
evidence  of  the  Plaintiff's  title  to  which,  by  the  ori- 
ginal contract,  the  creditor  was  thus  entitled,  and 
that  in  a  cancelled  state,  raised,  prim&  facie,  a  case 
against  the  creditor,  and  did,  to  some  extent  at  least, 
"prevent  him  from  effectually  asserting  in  the  courts 
oS  ordinary  jurisdiction  rights  founded  on  principles 
acknowledged  by  those  courts  (&)."  If  the  want  of 
the  instrument  in  a  case  like  this  be  not  so  serious  an 
impediment  at  law  as  would  be  the  loss  of  a  bond  or 
other  instrument  under  seal,  it  is  still  a  great  burden 
upon  the  Phuntiff,  if  he  be  compelled  to  try  his  right 
at  such  a  disadvantage.  That  the  Plaintiff  has  a  most 
important  interest  in  the  possession  of  these  receipts 
cannot,  therefore,  be  denied  or  doubted.     And,  unless 


(a)  Lord  Redesdale,  Tr,  PL,  p.  95,  cd.  3,  p.  117,  ed.  4. 
(6).  Id.  92,  cd.  3,  p.  113,  ed.4. 
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the  Defendants  can  make  out  that  the  receipts  came 
Into  their  possession  under  circumstances  which  have 
absolved  them  in  equity  irom  their  original  contract 
with,  and  liability  to,  the  Plaintiff  in  respect  of  the 
debt  of  which  those  receipts  are  the  evidence,  I  can- 
not but  think  the  Phuntiff  must  have  an  equity  to  try 
in  this  Court  his  legal  right  to  the  possession  of  the 
receipts  of  which  I  now  suppose  him  to  be  seeking 
only  the  possession.  It  can  be  no  conclusive  answer 
to  such  a  bill  to  say  the  right  to  the  receipts  is  purely 
a  legal  question.  The  jurisdiction  of  the  Court  to  in- 
vestigate the  title  of  a  Plaintiff  to  the  possesion  of 
writings,  is  a  jurisdiction  to  investigate  l^al  rights ;  and 
the  equity  to  a  decree  for  such  relief,  is  more  frequently 
rested  upon  the  l^al  right  than  upon  any  other  ground. 
If  it  be  once  admitted,  that  the  legal  title  to  documents 
may  be  investigated  in  equity,  with  a  view  to  a  decree 
for  giving  possession  of  them,  the  whole  question  of  juris- 
diction is  given  up.  The  difficulty  which  a  court  of 
equity  may  experience  in  deciding  upon  the  l^al  title, 
may  render  It  necessary  to  resort  to  the  ancillary  juris- 
diction of  a  court  of  law;  but  it  cannot  oust  the  equi- 
table jurisdiction  of  this  Court,  or  be  even  a  Intimate 
argument  against  that  jurisdiction.  The  only  ques- 
tion can  be,  whether  the  Court  will  Itself  try  the  mat- 
ter, or  send  it  to  law  In  the  first  instance,  and  finally 
decide  the  cause  upon  the  equity  reserved  ?  This  part  of 
the  case  was  put  by  Mr.  Walker  in  the  strongest  possible 
light  for  the  Defendants.  He  endeavoured  to  shew, — and 
I  think  succeeded  in  shewing, — that,  in  order  to  decide 
the  legal  right  to  the  possession  of  the  receipts  (with  a 
view  even  to  the  proceeding  in  an  action  for  the  money 
for  which  they  were  given),  I  must  decide  precisely  the 
same  point  as  If  I  were  trying  the  right  to  the  money 
itself.  The  conclusion,  however,  which  I  draw  firom 
that  argument  Is, — not  that  I  cannot,  therefore,  try 
the  right  to  the  receipts, — but  that,  being  bound  at  the 


CASES  IN  CHANCERY. 

Plaintiff's  instance  to  try  that  rights  I  may  also  be  able 
to  give  the  whole  relief  which  the  Plaintiff  asks^  in- 
duding  the  payment  of  the  money, — ^the  same  result 
ihat  the  trial,  according  to  the  argiunent,  would  carry 
with  it  The  jurisdiction  to  try  the  right  to  the  posses- 
mon  of  the  receipts  being  once  established,  the  discretion 
of  the  Judge  in  equity,  who  tries  the  cause,  must  deter- 
mine whether  he  will  decide  it  with  or  without  the  aid 
oS  a  court  of  law.  K  the  Plaintiff  is  correct  in  saying 
that  these  peculiar  instruments  carry  a  right  to  interest 
upon  the  amount  secured,  that  is  an  additional  argu- 
ment in  favour  of  their  value  to  him. 
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The  reasoning  of  Sir  Thomas  Plumery  in  the  case  of 
Ryle  V.  Haggie{a)f  supports  the  view  which  I  have 
taken  of  the  right  of  the  Plaintiff  to  be  protected  from 
the  consequences  which  may  arise  from  the  situation  of 
these  instruments.  The  case  cited  from  MaddocKs 
Chancery  Practice  (i)  is  also  strongly  in  point,  and  ac- 
cords with  the  same  view. 


With  respect  to  the  frame  of  the  bill,  the  first  alter- 
native seeks  the  whole  relief  which  the  Plaintiff  re- 
quires,— ^it  asks  an  account,  and  payment ;  but  if  the 
Court  should  refuse  to  decree  payment,  the  latter  alterna- 
tive of  the  bill  points  to  a  more  limited  relief,  which  is 
substantially  included  in  the  former.  I  think  that,  upon 
these  pleadings,  the  Court  may  give  whatever  relief,  in 
the  drcumstances  of  the  case,  the  Plaintiff  is  entitled  to. 

The  only  remaining  question  then  is,  whether, — ^thc 
Plaintiff  having,  to  some  extent  at  least,  a  clear  equity, — 
I  ought  to  send  the  case  to  be  tried  in  a  court  of  law, 
which  was  the  course  adopted  by  Sir  William  Grant  in 
the  case  of  Seagrave  v.  Seagrave[c)y  or  decide  the  whole 

(a)  See  IJ.  &  W.  237—8.      {h)  Ed.  3,  p.  269.    Ante,  p.  289. 
(c)  13VeB.  439. 
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matter  here.  That  case  diifers  materially  from  thi&  It 
does  not  appear  to  me  that  there  is  in  this  case  any  need  of 
sending  the  Plaintiff  to  a  court  of  law>  in  the  first  instance^ 
to  try  the  question  whether  he  is  entitled  to  payment  of 
the  debt  for  which  the  receipts  were  given,  in  order  to 
entitle  him  to  delivery  up  of  the  receipts.  There  is,  in 
truth,  no  answer  set  up  to  the  Plaintiff's  daim,  so  far  as 
the  debt  is  concerned,  apart  from  the  mode  of  recovering 
it.  The  Defendants  do  not  pretend  that  the  receipts 
were  transferrable  in  the  sense  that  the  holder  was  en- 
titled to  demand  payment  They  do  not  set  op  any 
usage  or  custom  of  such  a  kind,  but  they  merely  insist 
that  it  is,  in  the  course  of  business,  the  practice  of  the 
bank  to  pay  the  amount  of  the  receipts  to  any  respec- 
tabk  party  presenting  them;  or,  in  other  words,  they 
asccrtun,  or  endeavour  to  ascertain,  by  a  fact  ex- 
traneous to  the  mere  possesion  of  the  instrument, — 
namely,  the  respectability  of  the  party, — that  he  is 
entitled  to  require  payment.  The  NattinghamMn 
Bank  acted  on  this  practice, — they  took  the  precauticm 
of  having  the  receipts  indorsed;  but  they  were  de- 
frauded by  the  parties  to  whom  they  paid  the  money. 
I  cannot  say  that  there  is  anything  in  such  circum- 
stances which  has,  in  equity,  absolved  the  Defendants 
from  their  original  liability  to  pay  the  debt  of  which  the 
receipts  are  evidence,  or  any  reason  why  a  court  of 
equity  should  not  exercise  its  jurisdiction  to  investigate 
a  legal  question  with  a  view  to  equitable  relief,  or  any 
reason  why  I  should  not  myself  decide  that  legal  question. 
Having  come  to  this  conclusion  with  respect  to  the 
right  of  the  Phuntiff  to  the  money  expressed  in  the  re- 
ceipts, and,  as  a  necessary  consequence,  his  right  to  the 
instruments,  which  are  evidences  of  the  debt,  so  long  as 
the  debt  is  unpaid, — I  think  the  jurisdiction  of  this 
Court  is  not  confined  to  relieving  the  Plaintiff  fix)m  the 
mere  difficulty  which  the  absence  of  these  instruments 
occasions,  reserving  further  directions,  and  leaving  him 
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to  ttj  the  same  question  in  a  court  of  law  which,  upon         i843. 

all  the  evidence  that,  it  is  suggested,  the  case  affords,  I 

hare  already  decided  in  his  favour;  but  that  the  Court 

majy  at  the  hearing,  decree  payment  to  the  Plaintiff  of 

the  principal  debt  and  the  interest  and  costs.  mgment. 

Decree  accordingly. 


WHITAKER  V.  NEWMAN.  SSS 

m  February. 

1  HE  testator,  by  his  will,  dated  in  1810,  gave,  devised.  An  heir-at-law, 
and  bequeathed  all  his  real  and  personal  estate  to  his  admitting  the ' 
wife  for  her  life,  with  remainder  to  the  Defendant  Sr^'^under 
Sumuel  Newman,   his  eldest  son  and  heir-at-law,  his  ^|".<^^.^^  . 

Plaintiff  claimsy 

hdrs,  executors  and  administrators,  upon  condition  of  bat  aUeging 
hiB  paying  four-fiflhs  of  the  amount  at  which  the  same  yoked  by  a 
should  be  valued  to  the  other  four  children  of  the  tes-  ^'^^ereby 
tator.     The  testator  died  in  1839,  and  the  widow  in  the  estate  in 

auestion  was 
e?i8ed  to  the 

the  Defendant  Samuel  Netoman,  stating  that  the  De-  which  robac. 
fendant  had  disputed  the  will  in  the  Ecclesiastical  q«c'»twUiwas 

*^  unintentionally 

Court,  alleging  an  intestacy,  but  that  the  Court  had  destroyed,  and 
pronoimced  its  sentence  in  favour  of  the  wilL     The  bill  either  that  the 
prayed  that  the  will  might  be  cstabhshed  against  the  "nSlTlij'^ 
Defendant,  and  the  interests  of  the  parties  under  the  established,  or 

^  that  there  was 

same  ascertamed  and  declared.  an  intestacy,— 

is  not  entitled 
to  an  issue  deri- 

The  Defendant  by  his  answer  admitted  the  execution  "^^*  ^*^  "*'"• 
of  the  will  of  1810,  but  submitted  to  the  Court  whether  ant,  in  such  a " 
under  the  circumstances  thereinafter  mentioned  the  said  ^evidenw °^ 
will  of  1810  was  the  last  will  of  the  testator:  and  the  of  the  alleged 

Tx/»-i  .ii.  **i  11  1       revocation  be- 

Defendant  said  that  m  1833  the  testator  duly  made,  yond  the  mere 
executed  and  published  another  will,  dated  the  24th  of  ^h^'read 

by  the  Plaintiff 

from  the  answer, 

la  not  entitled  to  any  inquiry  respecting  it,  and  the  Court  will  declare  the  will  established. 
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9. 

Newman. 

Staiemeni, 


June  in  that  year^  whereby  he  gave  and  bequeathed  all 
his  real  and  personal  estate  to  the  Defendant,  his  hdis, 
executors,  administrators  and  assigns,   subject  to  the 
payment  of  an  annuity  to  his  (the  testator's)  wife,  and 
of  certun  legacies  to  his  other  children :  and  the  De- 
fendant sdd  that  he  had  been  informed  and  belieyed 
that  the  will  of  1833,  and  also  a  prior  will  of  the  tes- 
tator, made  in  October,  1826,  were  burnt  or  destroyed 
by  a  child  named  WiUiam  JVhitaker,  then  of  the  age  of 
four  or  five  years,  a  grandson  of  the  testator,  in  the 
testator's  lifetime,  and  that  the  testator  intended  to  have 
destroyed  the  will  of  1810,  instead  of  the  said  wills  of 
1833  and  1826 :  and  the  Defendant  sdd  that,  by  such 
will  of  1833,  the  testator  expressly  revoked  and  made 
void  all  former  wills  and  testamentary  dispositions  at 
any  time  by  him  theretofore  made :  and  the  Defendant 
submitted,  that  by  such  will  of  1833  the  prior  will  of" 
1810  became  and  was  revoked,  and  that  under  sudtt^ 
circumstances  the  said  testator  either  died  intestate  a^ 
to  his  real  estate,  or  that  the  will  of  1833  ought  to  bo^ 
established;  and  that,  for  the  reasons  and  under  th^ 
circumstances  aforesaid,  the  Defendant  did  still  dispute 
the  validity  of  the  will  of  1810. 


In  the  place  of  proof  of  the  execution  of  the  will  of 
1810,  the  admission  in  the  answer  was  read  on  behalf  of 
the  PMntifFs  at  the  hearing,  when 

January  27.  The  VICE-CHANCELLOR  rcfuscd  the  application  of  the 
heir-at-law  for  an  issue,  and  declared  the  will  established. 
The  cause  was  afterwards  reheard. 


Argument.  Mr.  RoupeH  and  Mr.  RoUy  for  the  Plaintiff. 


February  22.        Mr.  ShebbearCy  in  support  of  the  title  of  the  heir-at- 
law  to  an  issue  devisavit  vel  non,  cited  Pembertm  v* 
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Psmbertan  {a) ;  White  v.  Wilson  {b) ;  Booth  v.  Blun" 
tkn  (c) ;  Levy  v.  Levy  (d) ;  Z^{>cAe  v.  Colman  (e),  iS^ewy, 
Cbm-  jE'^iitfy  Jur.y  voL  2,  p.  672,  s.  1447 ;  2  JVmi/.  Tr. 
JEqmty,  b.  4,  8.  3,  p.  319 ;  and  said,  that  if  the  statement 
of  the  fiusts  in  the  answer  of  the  heir-at-law,  which  had 
been  called  for  by  the  interrogatories  of  the  bill,  had  the 
efiect  of  depriving  the  heir-at-law  of  his  ordinary  right 
of  tiying  the  validity  of  the  will  in  an  issue,  the  Court 
would  assume  a  power  of  determining  the  question 
whether  there  was  or  not  a  will  of  real  estate,  which 
it  did  not  possess  with  respect  to  a  will  of  personal 
estate ;  and  that  the  right  of  the  heir-at-law  to  an  issue 
would  be,  consequently,  limited  to  those  few  cases  in 
which  the  heir  is  able,  in  his  answer,  to  say  that  he  does 
not  believe  any  will  was  executed  by  the  testator.  The 
decree,  if  made  without  an  issue,  will  be  a  surprise 
upon  the  heir-at-law,  who,  relying  upon  the  usual 
course,  to  refer  to  a  court  of  law  the  determination  of 
the  validity  of  a  will  of  land,  has  not  thought  it  neces- 
saiy  to  go  into  evidence  in  this  Court 


1843. 


jirffuouHi* 


Vicb-Chancellor  : — 

The  bill  is  filed  to  carry  into  execution  the  trusts  of 
a  will  alle^ng  a  devise,  and  praying  that  it  may  be 
established  against  the  heir-at-law.  The  heii^at-law 
admits  the  due  execution  of  that  will ;  and  then  goes  on 
to  say  he  is  informed,  and  believes,  that  the  testator 
made  another  will,  which,  he  insists,  ought  to  be  esta- 
blished ;  or,  if  the  subsequent  will  cannot  be  established, 
on  account  of  its  having  been  destroyed  by  accident. 


JudgmenU 


(a)  11  Ves.53;^.  C.  13Ve8. 
290. 
(h)  13  Ves.  91. 


(c)  19Ve8.494. 
\d)  3  Madd.  245. 
(f )  2  M.  &  Cr.  42. 
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1843.  (which  must  be  the  case  he  Intends  to  set  up),  yet,  in- 
asmuch as  the  second  will  revoked  the  first,  an  intes- 
tacy will  arise. 

Judgment.  rjij^^  general  right  of  ihe  heir-at-law  to  an  issue  is 
unquestionable;  but  that  rule  does  not  apply  to  a  case 
in  which  he  admits  the  will  There  is,  then,  no  reason 
for  directing  an  issue.  In  this  case,  if  the  Defendant 
dmmed  as  heir-at-law,  he  would  be  entitled  to  an  issue 
as  of  course ;  but  I  have  never  understood  that  a  {>er- 
son  ailing  Imnself  to  be  a  devisee  was  entitled  to  it 
A  devisee,  like  an  ordinary  party,  is  required  to  prove 
the  case  upon  which  he  insists.  I  agree  in  the  sugges- 
tion of  the  Heal  Property  Commisdoners  (a),  that, 
where  a  case  must  be  determined  by  a  court  of  law,  it 
is  better  that  the  trial  should  be  directed  as  soon  as  the 
issue  is  joined  between  the  parties,  although  posobly 
there  may  have  been  some  evidence  to  be  gone  into  in 
this  C!ourt ;  otherwise,  the  devisee  goes  into  evidence, 
which,  if  disputed,  turns  out  to  be  an  useless  expense, 
productive  not  only  of  delay,  but  often  of  very  serioufl 
mischief.  In  addition  to  this,  the  value  of  the  evidence 
is  usually  lessened  by  subjecting  witnesses  to  repeated 
examinations.  The  case  of  Gampertz  v.  Ansdell  (i)  was 
a  strong  illustration  of  the  inconvenience  of  the  com- 
mon rule.  The  evidence  taken  in  this  Court  was  ex- 
tremely voluminous,  whilst  it  was  perfectly  obvious  that 
the  case  must  go  to  a  court  of  law.  Still  I  apprehend 
the  rule  of  the  Court  now  is,  that  the  devisee,  to  entitle 
himself  to  an  issue,  must  prove  his  case. 

Upon  the  question,  whether  the  heir-at-law, — ad- 
mitting the  will,  and  setting  up  a  simple  revocation, 
which  would  have  the  effect  of  creating  intestacy, — ^must 

(a)  Fourth  Report,  pp.  36,  GO,  G9.        (h)  4  M.  &  Cr.  449. 
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not  prove  the  revocation, — I  am  not  called  upon  to  give 
an  (^inioai  Kthe  bill  were  to  allege  a  will,  and  the 
heir-at-law  were  to  admit  it,  and  allege  a  revocation, — 
the  Plaintiff  proving,  per  testes,  that  the  will  was  duly 
executed, — I  do  not  say  that  I  feel  persuaded  the  com- 
mon rule  would  entitle  him  to  the  issue,  without  having 
given  some  evidence  of  the  fact  of  revocation.  I  give 
no  ojnnion  upon  that  point,  which  does  not  arise  be- 
fiyre  me. 


1843. 


JudgmetU, 


In  the  present  case,  the  heir-at-law,  without  qualifi- 
cataon,  admits  the  first  will ;  and  adds,  that  a  subsequent 
will  was  made  in  1833,  whereby, — not  that  the  testator 
merely  revoked  the  first  will,  and,  consequently,  died 
intestate, — but  that  he  devised  the  estate  in  a  different 
maimer.  Now,  suppose  the  second  devise  had  been  in 
fiivour  of  a  stranger, — the  bill  being  against  the  heir-at- 
law  to  establish  the  will, — could  it  be  suggested,  that, 
because  the  heir-at-law  stated  tJiat  the  testator  exe- 
cnted  the  first  will,  and  afterwards,  by  a  second 
valid  will,  devised  the  estate  to  another  person,  —  he 
would,  as  heir-at-law,  be  entitled  to  have  an  issue 
upon  the  first  will  tried, — not  to  establish  his  own 
right,  for,  by  the  very  supposition  of  the  case,  the 
descent  would  be  broken, — but  only  to  prove  that  the 
Plaintiff  had  no  title  ?  In  such  a  case,  the  Court  would 
probably  direct  the  cause  to  stand  over,  that  the  devisee 
under  the  second  will  might  be  made  a  party.  Here 
the  heir  says  that  he  himself,  though  heir,  is  entitled  as 
devisee, — ^that  the  descent  is  broken,  and  that  the  ques- 
tion of  intestacy  does  not  arise.  Suppose  that  the  case 
stood  there, — it  would  not  be  within  the  common  rule, 
which  is,  that  the  heir,  not  admitting  the  will,  is  enti- 
.  tied  to  an  issue  devisaidt  vel  non.  I  do  not  see  why,  in 
such  a  case,  the  heir-at-law  should  be  entitled  to  the 
issue  If  he  admits  that  the  descent  is  broken,  and  that 
some  person  will  take,  not  as  heir,  but  as  devisee,  it 
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1843.  appears  to  me  to  be  taken  out  of  the  general  role 
under  which  the  right  of  the  heir-atr-law  to  an  issue 
arises. 

Judgment.  Under  these  circumstances,  the  heir-ai-law  now  stands 
before  the  Court  in  the  same  situation  as  any  other  De* 
fendant,  claiming  as  a  devisee  under  a  second  wilL  If 
the  Pliuntiff  had  simply  proved  the  due  execution  of 
the  will,  I  should  have  no  doubt  of  the  way  in  which  it 
would  be  proper  to  deal  with  the  case :  I  should  have 
said,  that  such  proof  was  suffident  against  the  heir-at- 
law  not  disputing  the  will,  and  raising  no  issue  on  the 
question  of  there  being  a  devise  by  which  the  descent 
was  broken. 

The  question  then  arises,  whether,  if  the  heir-at-law  had 
given  any  evidence  of  the  existence  of  the  allied  subse- 
quent Mrill,  and  of  its  destruction,  so  that  the  second  devise 
could  not  take  effect, — ^that  might  not  have  raised  a  case 
for  inquiry,  to  shew  that  there  was  an  intestacy, — ^not 
under  the  common  rule,  applicable  to  a  mere  heir-at- 
law, — ^but  under  the  rule  which  would  apply  to  any 
other  Defendant,  who  might  have  made  such  a  case. 
The  heir,  however,  only  says  this — ^that  he  is  informed 
and  believes  that  another  will  was  made,  giving  the 
estate  to  him,  but  that  some  child  had  burnt,  and  thereby 
destroyed  it.     He  does  not  say  how  that  fact  became 
known  to  him,  nor  that  he  has  any  means  of  knowing 
what  the  contents  of  the  alleged  will  were.    He  does  not 
give  me  the  slightest  fact  by  which  to  try  the  question. 
If  the  Pliuntiff  had  proved  the  first  will  per  testes,  I  should 
certainly  have  said,  not  only  that  the  heir  was  not  enti- 
tled, as  a  matter  of  course,  to  an  issue,  but  that  there 
was  no  case  to  try.     The  difficulty  is,  that  the  Plaintiff 
himself  has  made  the  statement  of  the  Defendant  evi- 
dence.    He  has  read  the  statement  from  the  answer, 
and  made  it  the  some  thing  as  if  the  Defendant  had 
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^yen  evidence  of  these  facts ;  and  the  Court  is  bound 
to  act  upon  it,  so  far  as  it  is  deserving  of  regard. 

I  confess  that  this  case  seems  to  me  to  stand  in  the 
»me  position  as  if  there  were  no  evidence  whatever  of 
Aie  alleged  second  wilL  The  case,  in  that  respect,  is  so 
ragoe,  loose,  and  unmeaning  in  assertion,  that  I  cannot 
poaably  infer  fix>m  it,  that  any  inquiry  I  might  direct 
iroold  not  be  perfectly  useless.  It  seems  to  me  to  be 
^uivalent  to  saying,  ^^  I  admit  the  will  to  have  been  duly 
szecuted;  but  if  you  direct  an  issue,  I  believe  that  I 
aan  prove  there  were  subsequent  circumstances  invalid- 
itix^  the  devise.''  If  I  am  right  in  treating  the  heir-atp- 
law  as,  in  this  case,  standing  not  in  a  different  situation 
Brom  a  stranger, — ^I  think  that  a  party  who  so  frames 
bis  defence,  as  to  afford  no  ground  for  believing  that  the 
Mue  or  inquiry  he  asks  would  lead  to  any  useful  result, 
has  no  right  to  complain  if  the  Court  refuses  to  give 
bim  such  issue  or  inquiry. 
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1843. 


It  is  an  important  point  of  practice, — 1  have  con- 
ndered  it  very  much  since  the  case  was  first  before  me, 
EUid  I  have  taken  the  best  means  of  informing  myself 
upon  it.  I  do  not  think  that  I  ought  to  make  a  dif- 
Terrait  decree  £rom  that  which  was  made  on  the  former 
bearing. 


VOL.  n. 


H.  w. 
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27th  January, 

In  a  suit 
against  the 
trustees  of  real 
estate,  having 
the  l^;al  fee, 
and  full  powers 
of  sale, — the 
object  being  to 
raise  alegacy 
charged  on  such 
estate, — the 
equitable  te- 
nant in  tail 
thereof  is  a  ne- 
cessary party, 
and  it  is  not 
sufficient  to 
senre  him  with 
a  copy  of  the 
bill  under  the 
23rd  Order  of 
August,  1841. 


BARKLEY  v.  LORD  REAY. 

Robert  home  Gordon,  by  his  win,  dated  in 

1812,  devised  his  real  and  personal  estate  in  Jamaica, 
to  the  Defendant  Lord  Reay  and  others,  upon  trust  bj 
sale  or  mortgage  of  all  or  any  part  thereof^  to  leyy, 
raise  and  pay  so  much  of  his  debts  (except  mortgage 
debts)  and  his  funeral  and  testamentary  expenses,  and 
the  legacies  thereinafter  bequeathed,  as  his  other  real 
and  personal  estate  therein  mentioned  should  not  be 
sufficient  to  pay,  and  also  upon  trust  to  pay  certab 
annuities;  and,  subject  to  such  trusts,  the  testator 
directed  that  his  trustees  should  permit  Susan  Harrid 
Hope  to  receive  the  rents,  profits  and  produce  of  the 
said  real  and  personal  estate  for  her  life,  and  afler  her 
decease  levy,  raise  and  pay  certain  other  annuities  there- 
in mentioned ;  and  upon  further  trust,  within  six  montbs 
after  the  death  of  Stisan  Harriet  Hope^  to  levy,  raise 
and  pay  the  sum  of  5000/.  unto  his  cousin  George  Ham 
Murray;  and,  subject  to  such  trusts,  the  testator  directed 
that  his  trustees  should,  after  the  decease  of  the  said 
Susan  Harriet  Hope^  convey  and  assure  all  such  part  or 
parts  of  the  said  real  and  personal  estate  in  Jamaica  u 
should  not  have  been  sold  for  any  of  the  said  purposes, 
to  the  use  of  Sir  Orford  Gordon  and  his  assigns  during 
his  life,  without  impeachment  of  waste,  with  remainder 
to  trustees  to  preserve  contingent  remainders,  and  re- 
mainder to  the  use  of  his  first  and  other  son  and  sons 
successively  in  tail  male,  according  to  their  priority  of 
birth,  with  divers  remainders  over:  and  the  testator 
declared,  that  the  receipts  of  the  trustees,  or  the  survivor 
of  them,  sliould  be  good  and  sufficient  discharges  to  the 
purchasers  or  mortgagees  of  any  parts  of  the  said  real 
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And  personal  estate  in  Jamaica;  and  he  afterwards 
bequeathed  several  other  legacies.  The  testator  died  in 
1826:  the  will  was  proved  by  Lord  Reay.  George 
Home  Murray  died  in  1833,  and  bequeathed  his  legacy 
of  50002.  to  the  Plaintiffs,  whom  he  appointed  his  exe- 
cutrixes. Susan  Harriet  Hope  died  in  July,  1839.  The 
bill  was  filed  against  Lord  Reayy  the  surviving  trustee, 
in  whom  the  whole  legal  fee  of  the  Jamaica  estate  had 
become  vested.  Sir  Orford  Gordoriy  the  equitable  ten- 
ant for  life,  and  his  eldest  son,  William  Home  Gordoriy 
the  equitable  tenant  in  tail  of  the  same  estate,  and  Mar^ 
garei  Mackenzie,  an  annuitant  under  the  will,  praying 
that  the  legacy  of  5000/.,  together  with  the  other  legacies 
and  annuities  charged  on  the  Jamaica  estate,  might  bo 
paid  out  of  the  assets  of  the  testator  received  by  Lord 
JBeay,  or  that  it  might  be  raised  and  pdd  by  sale  or 
mortgage  thereof,  and  that  the  necessary  accounts  might 
be  taken  and  a  receiver  appointed.  The  bill  also 
prayed,  under  the  Order  XXIII,  of  August,  1841,  that 
WUliam  Home  Gordon  and  Margaret  Mackenzie  might, 
upon  being  served  with  copies  of  the  bill,  be  bound  by 
all  proceedings  in  the  cause. 


1843. 


Statement, 


The  answer  of  Lord  Reay  stated  that  he  did  not 
know  whether  the  Plaintiffs  were  or  not  the  represen- 
tatives of  George  Home  Murray,  the  legatee,  but  ad- 
mitted that  no  part  of  the  5000/.  or  interest  thereon  had 
been  raised  or  paid  to  the  Plaintiffs,  and  stated  the 
course  which  had  been  adopted  in  the  management  of 
the  estate,  and  that,  in  the  year  ending  in  May,  1840, 
there  was  a  balance  of  184/.  of  the  produce  of  the  estate 
after  payment  of  the  expenses :  in  the  year  ending  May, 
.1841,  the  balance  of  the  expenses  beyond  the  produce 
amoimted  to  2920/.,  and  that  he  believed  the  produce  of 
the  year  1842  would  be  greatly  insufficient  to  pay  the 
charges  and  outgomgs,  and  that  at  the  end  of  the  year 
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1843. 
Barkley 

V. 

Lord  Rea.y. 
Statement 


there  would  be  a  large  balance  against  the  estatoi 
The  Defendant  said  that  he  believed  the  &0OOL  could 
not,  in  the  depreciated  condition  of  property  in  Jamaica^ 
be  nused  by  mortgage  thereon,  and  he  did  not  conr 
eider  it  prudent  to  Bell  the  estate  for  the  purpodc  of 
raising  it 


1842. 
JuneWth. 


The  Plaintiffs  moved  for  a  receiver. 

Mr.  Raupell  and  Mr.  Finelfy,  for  the  motion,  and  Mrv 
S/iarpe  and  Mr.  James  Parker,  contrL^^jDuikss  v* 
FUnt  (a),  Dawson  v.  Yates  {b),  were  cited. 


Judgment, 

Receiver  of  a 
West  India  es- 
tate applied 
for  by  ooe 
of  the  parties 
entitled  to  a 
charge  thereon, 
against  the 
trustee,  refused, 
notwithstand- 
ing the  estate 
was  depreciated 
in  value,  and 
incumbrances 
thereon  were 
increasing, -the 
management 
of  the  trustee 
not  appearing 
to  be  improper. 


The  Vice-Chancellor  refused  the  motion,  observing 
that  there  was  no  evidence  of  any  improper  manage- 
ment of  the  estate,  and  nothing  to  shew  that  the  ap- 
pointment of  a  receiver  or  other  consignee  woidd  pro- 
bably be  attended  with  any  benefit  to  the  estate.  The 
bill  in  fact  did  not  ascribe  any  mismanagement  to  Lord 
Reay,  and  the  Court  would  not,  at  the  instance  of  one 
of  several  parties  interested  in  an  estate,  displace  & 
competent  trustee,  or  take  the  possession  from  him,  un-* 
less  he  wilfully  or  ignorantly  permitted  the  property  to 
be  placed  in  a  state  of  insecurity,  which  due  care  or 
conduct  would  have  prevented. 


The  Defendant  William  Home  Gordon  was  servecl 
with  a  copy  of  the  bill,  under  the  Order  XXIII,  of 
August  1 841 ,  and  upon  proof  of  such  service  and  affida- 
vit that  the  bill  sought  no  account,  payment,  convey- 
ance, or  other  direct  relief  against  him,  the  memorandum 


(a)  4  Myl.  &  Cr.  502. 


(b)  I  Bear.  301. 
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of  service  under  the  Order  XXIV,  of  August,  1841,         1842. 
was  ordered  to  be  entered,  and  the  same  was  entered      ^     "*     ' 
accordingly.  v. 

® ''  Lord  Reay. 

.  JunelOth. 

The  Defendant  Margaret  Ma^henzie  appeared  gratis,  a  defendant 

and  obtained  an  order  for  time  to  answer.     On  a  motion  !?JJ°*'  ^^^ 

It  IS  prayed, 

to  discharge  this  order,  the  Vice-Chancellor  held  that  a  ^^^  ^^  may  be 
Tx  4%     1  .  1  ,  1    ^ttnd  by  the 

i/efendant,  against  whom  no  subpoena  to  appear  and  proceedings,  on 

answer  was  prayed,  but  against  whom  the  prayer  was  ^^*^f  the 

that,  upon  service  of  a  copy  of  the  Bill,  he  might  be  wid'o^*^*^? 

bound,  was  at  liberty  to  appear  gratis  either  before  or  August,  1841, 

after  such  service.  gratis  before  or 

after  he  is  so 
served. 


At  the  hearing,  Mr.  Baupell,  for  the  Plaintiff.  1843. 

January  27th, 
Mr.   Teed  objected  that  William  Home  Gordon,  the     ArguinetU, 
tenant  in  tail  of  the  Jamaica  estate,  of  which  it  was  an 
object  of  the  bill  to  obtain  a  sale,  should  be  a  substan- 
tial party,  and  that  it  was  not  sufficient  to  serve  him 
with  the  copy  of  the  bill. 

Mr.  BoupeU  and  Mr.  Finellyy  in  reply : — 

The  whole  legal  estate,  and  the  power  to  give  receipts 
for  the  purchase-money,  is  in  Lord  Reay.  There  is  no 
direct  relief  sought  against  William  Home  Gordon.  All 
that  the  bill  seeks  is  a  severance  of  the  Plaintiffs'  in- 
terest in  the  estate  from  that  of  the  tenants  for  life  and 
in  taiL  In  this  respect  it  is  the  same  as  one  of  several 
residuary  legatees  suing  an  executor  and  serving  the 
other  residuary  legatees  with  copies  of  the  bill :  they 
only  seek  a  separation  of  their  interests,  and  that  is  a 
case  clearly  within  the  Order, 
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1 843.  Vice-Chancellor  : — 

The  substantial  purpose  of  the  suit  Is  to  sell  the 
settled  estate,  and  that  is  direct  relief  against  the  te- 
Judgment,  ^^"^^  ^^  ^1>  although  the  prayer  may  not  express  it  m 
terms.  The  23rd  Order  was  not  intended  to  apply  to 
such  a  case.  The  object  of  the  Order  was  to  relieve 
suitors  from  the  necessity  of  haying  numerous  parties 
in  the  same  interest,  against  whom  no  relief  is  prayed, 
uselessly  appearing  in  the  cause. 


Minute. 


Liberty  to  amend  by  adding  parties. 


18^A,  27M, 
and2i\gt 
January. 
A  court  of 
equity  restrains 
a  creditor  from 
enforcing  his 
legal  rights 
against  the  es- 
tate of  his  de- 
ceased debtor 
only  upon  the 
principle,  that 
the  creditor  is 


WHITAKER  r.  WRIGHT. 

1  HIS  was  a  creditor's  suit,  instituted,  in  1838,  by 
William  Whitaker  (and  afterwards  revived  by  his  exe- 
cutors) against  the  personal  representatives  of  StrethUl 
Wrighty  the  younger,  seeking  payment  of  a  debt  alleged 
to  be  due  on  a  bond,  dated  the  10th  of  February,  1817, 
whereby  P.  W.  Dumvilley  therein  described  as  the  prin- 

Sabl^to  bn"  g  cipal  debtor,  and  S.  Wrighty  and  the  said  StrethUl  Wrighty 
into  equity 
(with  some  spe- 
cified excep- 
tions) all  his 
legal  rights, 
and  that  the 
validity  of  his 
debt  must  be 
determined  in 
equity  upon 
the  same  prin- 
ciples as  at 
law ;  and  the 

circumstance,  that  the  creditor  is  also  the  Plaintiff  in  the  cause,  is  not  material  as  to  the 
mode  of  determining  the  validity  of  such  debt. 

In  the  proof  of  a  bond  debt,  before  the  Master,  it  is  not  the  practice  to  require  an  affi- 
davit of  the  consideration,  unless  a  case  of  suspicion  against  the  bond  is  raised. 

Under  a  decree  in  a  suit  by  a  bond  creditor  on  behalf  of  himself  and  ttie  other  credi-« 
tors  on  the  estate,  the  executor  may,  in  the  Master's  office,  impeach  the  validity  of  the 
bond  upon  grounds  which  were  not  in  issue  in  the  cause  at  the  hearing. 


the  younger,  became  jointly  and  severally  bound  to  the 
said  William  Whitaker  in  the  sum  of  1,800/,,  with  a 
condition  making  void  the  same  on  payment  to  him  of 
900/.,  and  lawful  interest,  on  the  10th  of  November 
then  next.  The  bill  stated,  that,  after  deducting  cer- 
tain dividends  on  the  debt  received  under  the  bank- 


CASES  IN  CHANCERY. 


311 


roptdea  of  Wright ,  the  elder,  and  Dumtrilley  the  sum  of        1843. 
835/*  still  remained  due  on  the  bond. 

The  Defendants,  by  their  answer,  not  admitting  the 
debt,  the  Plaintiffs  examined  J.  Roscoe^  the  attesting      Evidence. 
witness,  and  proved  the  bond.     The  Defendants  ex- 
hibited cross-interrogatories,  and  examined  J.  Roscoe  as 
to  the  consideration  for  the  bond. 


1841. 


At  the  hearing,   the  Defendants  insisted  that  the  December  uth. 


effect  of  the  eiddence  was  to  shew  that  the  transaction 
had  been  usurious,  and  that  a  part  of  the  alleged  con- 
dderation  had  been  returned  to  fVhitaher  by  way  of 
bonus.  The  Plaintiffs  contended  that,  no  issue  on  this 
point  haying  been  raised  on  the  pleadings,  the  evidence 
directed  to  it  could  not  be  taken  into  consideration,  and 
that  any  payment  to  JVhitaker  was  at  the  utmost  no- 
thing more  than  an  item  in  the  account  of  the  debt 
which  was  to  be  taken :  Walker  v.  Woodward  [a).  The 
evidence  was  entered  as  read  (i),  and  the  common  de- 
cree in  the  suit  of  a  specialty  creditor  was  made. 

The  Master  by  his  report  stated  the  charge  carried 
in  by  the  Plaintiffs  of  the  sum  alleged  to  be  due  for 
principal  and  interest  on  the  bond,  and  also  the  con- 
tents of  the  bond,  and  that  a  state  of  facts  and  counter- 
chaise  had  been  laid  before  him  by  the  Defendants, 
wherein  it  was  alleged  that  no  good  or  suflScient  con- 
sideration passed  between  the  parties  for  giving  such 
bond,  but  that  such  bond  was  made  and  executed  to 
cover  an  usurious  transaction  between  William  Whitaker 
and  P.  W.  Dumvilley  and  that  the  Plaintiffs  ought  to 
prove  the  consideration,  and  that  the  bond  is  in  fact 


(a)  1  Ross.  107.  on  the  rule  as  to  the  entering  of 

(5)  See  observations   on    the    evidence  relating  to  the  particu- 

of  Walker  v.  Woodward;  and    lars  of  an  account,  1  Hare,  245-6. 


Argument. 


Decree. 


Report. 
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1843. 
Whitakss 

V, 

Wright, 
ArgumenL 


Exception, 


void  under  the  provisions  of  the  statutes  respecting 
usury^  and  that  in  support  of  such  counter  state  of 
facts  and  charge  the  deposition  of  the  said  J.  Roscoe 
had  been  produced  and  read ;  and  on  consideration  of 
such  charges^  and  of  the  evidences  laid  before  him  in 
support  thereof  respectively,  he  was  of  opinion  that 
there  was  sufficient  ground  for  calling  on  the  Plaintift 
to  prove  the  consideration  of  the  bond,  and  he  accord- 
ingly requested  them  so  to  do ;  and  the  Plaintiffs  having 
declined  so  to  do,  he  had  not  thought  fit  to  allow  the 
charge  so  brought  in  by  them  as  a  debt  against  the 
estate  of  Strethill  Wright  the  younger,  until  the  con- 
sideration of  such  bond  should  have  been  so  proved 
as  aforesdd,  and  no  other  debt  having  been  claimed 
before  him  in  consequence  of  the  advertisement,  he  had 
not  thought  it  necessary  to  proceed  to  take  the  accounts 
directed  to  be  taken  by  the  said  decree. 

The  Plaintiffs  excepted  to  the  report,  on  the  ground 
that  they  ought  not  to  be  required  to  prove  the  con- 
sideration. 


Mr.  Romilly  and  Mr.  FoUetty  for  the  Plaintiffs,  cited 
Rundell  v.  Lord  Rivers  (a),  HiU  v.  Montagu  (A),  Ntchob 
V.  Lee  (c). 

Mr.  Temple  and  Mr.  Elmsleyy  for  the  representa- 
tives of  the  obligor,  mentioned  Owens  v.  Dickenson  (d), 
FerraU  v.  Shaen  (e); 


Vice-Chancellor  : — 
Judgment.  The  bill  is  filed  by  a  Plaintiff  claiming  to  be  a  hGod' 


(a)  1  Phillips,  88. 

(b)  2  Mau.  &  Sel.  377. 

(c)  3  Anstr.  940. 


(d)  Cr.  &  Ph.  48. 

(e)  1  Wms.  Saund.  294. 
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creditor,  on  behalf  of  all  the  creditors  of  the  obligor. 
No  issue,  impeachmg  the  bond  on  the  ground  of  usury, 
or  any  other  ground  whicli  has  been  since  die  subject  of 
contest,  was  tendered  by  tlie  answer  of  the  representa- 
tives of  the  obligor;  but,  in  the  cross-examination  of 
the  attesting  witness  to  the  bond,  some  evidence  was 
given  by  him,  which  the  Master  has  since  thought 
nused  a  suspicion  against  its  validity.    The  decree  made 
was  nothing  more  than  that  which  is  usual  in  a  credi- 
tor's suit;  and  the  evidence,  therefore,  having  no  effect 
on  the  decree,  the  formal  admission  of  it  was  not  ob- 
jected to  on  the  part  of  the  Plaintiff,  and  it  was  accord- 
ingly received.     The  cause,  when  in  the  Master's  office, 
assumed  a  different  aspect ;  for  the  Defendants,  repre- 
senting the  debtor  doing  that  which  it  is  not  disputed  in 
this  case  they  had  a  right  to  do,  have  endeavoured  to  shew 
that  the  bond  was  founded  upon  an  usurious  contract  or 
consideration ;  and  have,  by  their  state  of  facts,  raised  a 
question  in  the  office,  which  was  not  raised  on  the  plead- 
ings before  the  Court.   The  Defendants  gave  in  evidence 
the  cross-examination,  which  bad  been  previously  read 
in  the  cause,  but  which  could  not  tlien  be  noticed, 
inasmuch  as   it   did  not  apply  to   any   question    in 
issue  on  the  pleadings.     The  Master  has  not  reported 
either  for  or  against  the  bond ;  he  has  only  refused  to 
allow  the  debt  against  the  estate  until  the  consideration 
should  be  proved;  and,  in  this  state,  the  case  comes 
before  me. 


1843. 

Whitakes 

tr. 

Wright. 

Jttdfi^eni, 


Two  points  were  suggested  in  argument  before  me, — 
one  was,  as  to  the  effect  of  the  decree, — the  other,  as  to 
what  was  the  duty  of  the  Master  in  the  investigation  of 
the  case,  as  distinct  fix>m  the  question  of  the  form  of  the 
decniee. 


With  respect  to  the  form  of  a  decree  in  a  creditors' 
wait, — the  Court  does  not  treat  the  decree  as  conclusive 
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1843. 

Whitakbr 

Wright. 


proof  of  the  debt.  It  is  clear^  that  it  is  not  so  treated 
for  all  purposes ;  for  anj  other  creditor  may  challCTge 
the  debt,  Owens  v.  Dickenson  (a);  and  it  is  equaUy 
clear,  that,  in  practice,  the  executor  himself  is  allowed 
to  impeach  it.  If,  in  a  case  where  the  plaintiff  sues  on 
behalf  of  himself  and  all  the  other  creditors,  and  the 
defendants,  who  represent  the  estate,  do  not  admit 
assets  (i),  it  is  objected,  at  the  hearing,  that  the  debt  is 
not  well  proved, — the  Court  tries  the  question  only  whe- 
ther there  is  sufficient  proof  upon  which  to  found  a  de- 
cree ;  and,  however  clearly  the  debt  may  be  proved  in 
the  cause,  the  decree  decides  nothing  more  than  that  the 
debt  is  sufficiently  proved  to  entitie  the  plaintiff  to  go 
in  to  the  Master's  office ;  and  a  new  case  may  be  made 
in  the  Master's  office,  and  new  evidence  may  be  there 
tendered.  The  real  question  is,  in  what  way  the  new  case 
is  to  be  tried,  or  what  is  the  course  to  be  pursued  in  the 
Master's  office  ?  The  Plaintiff  says  that  the  course  should 
be  the  same  as  at  law,  and  that  he  brings  his  legal  rights 
with  him  into  equity ;  and,  subject  to  some  qualification,  I 
cannot  refuse  my  assent  to  the  Pltuntiff 's  proposition. 
When  a  decree  is  made  in  a  creditor's  suit,  under  which 
all  the  creditors  may  come  in,  this  Court  will  not  per* 
mit  the  estate  to  be  embarrassed  by  proceedings  which 
might  oonffict  with  each  other,  to  the  prejudice  of  the 
executor  or  administrator.  Perry  v.  PheUps  (c) ;  but 
nothing  would  be  more  unjust  than  that  the  Court 
should  restrain  the  creditor  from  proceeding  to  enforce 
his  rights  at  law,  except  upon  the  principle  of  al- 
lowing him  to  bring  his  legal  rights  with  him  into 
the  office  of  the  Court,  which  it  substitutes  for  the 
proceedings  at  law,  Dornford  v.  Domford  {d) ;  Ber- 
rington  v.  Evans  [e)i  and  the  circumstance,  that  the 
creditor  is  also  the   Plaintiff  in  the  suit  in  equity, 


(a)  1  Cr.  &  Ph.  48. 
{h)  See    Woodgate  ▼. 
ante,  p.  211. 


Field, 


(c)  10  Ves.  34. 
Id)  12  Wen.  127. 
[e)  1  You.  276. 


CASES  IN  CHANCERY. 

makes  no  difference  In  that  respect  The  only  quali- 
fications which  now  occur  to  me  of  the  general  rule^ 
that  a  legal  creditor  brings  all  his  legal  rights  with 
him,  are  founded,  first,  upon  the  circumstance,  that,  in 
certain  special  cases,  a  court  of  equity,  in  the  ordinary 
comrse  of  administering  assets,  will  distinguish  a  volun- 
taiy  bond  from  one  given  for  value.  Lady  Cox^s  case  (a) ; 
Jimer  v.  PoweU  (4);  Gilham  v.  Locke  (c) ;  Assignees  of 
Gardiner  v.  Shannon  {d)\  and,  secondly,  that,  in  all 
cases,  this  Court  requires  an  affidavit  of  the  truth  of 
the  debt  from  the  creditor,  which  at  law  is  not  required. 
This  affidavit  is  required  to  extend  to  the  consideration 
of  a  simple-contract  debt, — but  not  to  the  consideration 
of  bond  or  other  specialty  debts.  The  third  quahfica- 
tion, — if^  indeed,  there  be  any  other  than  those  which  I 
have  mentioned, — ^is  that  which  is  said  to  be  introduced 
by  the  case  of  RundeU  v.  Lord  Rivers  (e). 
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1843. 


Jmdffwteni, 


I  have  only  to  direct  my  attention  to  the  second  and 
third  of  these  qualifications ;  and,  on  the  second,  I  will 
only  observe,  that  the  affidavit  is  not  required  or  received 
as  evidence  of  the  demand,  but  only  to  repel  the  possible 
implication  that  the  creditor  may  be  demanding  that 
which  he  knows  is  not  due.  Admitting  that  a  party 
suing  in  equity  must  take  his  remedies  according  to  the 
practice  of  a  court  of  equity,  I  am  not  aware  of  anything 
by  which  the  legal  rights  of  a  legal  creditor  can  be  af- 
fected by  the  nature  of  his  equitable  remedies,  except  in 
the  way  which  I  have  noticed,  and  that  which  is  said 
to  be  decided  in  RundeU  v.  Lord  Rivers, 


The  case  of  RundeU  v.  Lord  Rivers  is  exactly  the 
converse  of  that  which  is  now  before  me.     In  this  case. 


(a)  3  P.  Wms.  339. 

\h)  Eq.  Cas.  Abr.  84,  pi.  2. 

(e)  9  Yes.  612. 


(rf)  2  Sch.  &  Lef.  220. 
\e)  Phillips,  88. 


316 


CASES  IN  CHANCERY. 


1843. 


Judgmemi, 


the  Master  has  refused  to  allow  the  debt  until  the  cre- 
ditor has  done  something  more  than  he  has  akead^ 
done.     In  RundeU  v.  Lord  Riversy  the  Master  had  ad- 
mitted the  debt;  and  it  is  very  material  to  observe^ 
that,  without  an  examination  of  the  five  reasons  wUdi 
are  assigned  for  complaining  of  the  Master^s  certifies^ 
(and  which  are  stated  in  a  report  of  the  case  in  tlie 
Law  Journal  (a)\  the  effect  of  the  Lord  ChaneeBmft 
reasoning  will  not  be  satisfactorily  collected.     That  wm 
the  case  of  a  creditors'  suit  to  administer  the  estate  d 
fc^  W.  Rumboldy  in  which  there  was  the  usual  decree. 
The  plaintiffs  were  creditors  whose  interest  it  was  to 
exclude  other  creditors  from  participating  in  the  estate. 
The  Master  found  in  favour  of  certain  debts, — ^two  of 
which  formed  the  subject  of  the  exceptions.     One  of 
the  objections  taken  was,  that  the  Master  had  not  re- 
quired the  parties  to  make  affidavit  as  to  the  consideratioii, 
which,  in  the  case  of  a  simple-contract  debt,  is  clearly 
required,  but  is  not  generally  required,  in  the  fint  in- 
stance, in  the  case  of  a  bond.     Upon  that,  the  Lffri 
Chancellor  sent  an  inquiry  to  the  Masters  of  the  piao* 
tice  in  their  offices  in  this  respect,  in  the  case  of  a 
charge  being  brought  in  for  a  bond  debt.     Eight  of  the 
Masters,  in  reply,  certified,  that  it  was  not  the  practice, 
in  their  offices,  to  require  that  the  affidavit  of  ddyt 
should  state  the  consideration  for  which  the  bond  was 
^ven,  as  in  the  case  of  simple-contract  debts;  and  that 
it  was  sufficient  for  the  affidavit  to  state  that  the  de- 
ceased was  indebted  in  so  much  money  upon  the  bond; 
and  they  further  stated,  that,  if  a  bond  were  not  twenty 
years  old,  they  required  the  execution  of  it  to  be  proved 
in  the  regular  way ;  and  that,  when  a  case  of  suspicion 
was  raised  as  to  the  consideration,  they  then  inquired 
into  the  validity  of  the  bond. 


(a)  Vol.  20,  (11  N.  S.),  Chanc,  p.  27. 
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Now  I  do  not  understand  the  Masters  to  say  by  this 
oertificate,  that  they  do  ex  officio  institute  proceedings 
to  inquire  into  the  validity  of  the  bond;  but  that» 
having  £tigating  parties  before  them^  they  will^  at  the 
instance  of  any  of  those  parties,  enter  into  a  considera- 
tion  of  that  question ;  and  when  the  case  is  examined, 
it  will  be  found  that  that  was  the  very  question  raised. 
The  Masters  do  not  give  any  opinion  as  to  the  party  where 
the  onus  is,  or  what  is  the  form  of  the  proceedings, — 
they  (mly  say  they  will  inquire  into  the  validity  of  the 
bond.  The  Lord  Chancellor,  in  afterwards  giving  judg- 
ment on  the  case,  adopted  the  rule  of  practice  laid  down 
in  the  certificate,  and  sud,  that  the  question  which  re- 
mained to  be  considered  was,  whether,  upon  the  evidence 
which  had  been  adduced  before  the  Master,  the  case 
was  one  of  such  suspicion  as  to  have  made  it  incumbent 
upon  him,  according  to  that  rule,  to  inquire  into  the 
consideration  for  which  the  bond  had  been  given.  The 
case,  as  it  appears  in  Turner  8f  Phillip's  Reports  {a\ 
only  shews  that  the  Lard  Chancellor  considered  the  rule 
observed  by  the  Masters  to  be  a  sound  rule,  giving  no 
opinion  as  to  the  course  to  be  taken ;  not  even  whether 
as  r^ards  the  creditor  himself,  more  was  to  be  done 
than  to  require  the  affidavit,  as  in  the  case  of  simple- 
contract  debts.  By  the  report  in  the  Law  Journal  it 
appears  that  there  were  two  exceptions  as  to  the  admis- 
non  of  two  bond  debts,  and  the  exceptants  assigned  at 
the  foot  of  the  exceptions  five  reasons  why  the  certificate 
was  erroneous :  first,  that  the  affidavit  in  support  of  the 
dwns  in  respect  of  the  bond  debts  did  not  state  the  con- 
dderation ;  secondly,  that  the  Master  had  received  the 
affidavits  of  the  creditors  in  support  of  their  claims,  as 
evidence  that  the  bond  debts  were  due  to  the  respective 
parties,  and  that  no  other  evidence  was  submitted  to 


1843. 
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(a)  Page  88. 
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him;  thirdly,  that  the  Master  had  allowed  the  debts 
without  any,  or  at  least  without  proper  or  sufficient  evi- 
dence having  been  furnished  to  him,  that  any  valuable 
or  other  consideration  was  given  by  the  creditors  for 
their  respective  bond  debts ;  fourthly,  that  the  Master, 
when  applied  to  for  that  purpose,  had  refused  to  settle 
the  draft  interrogatories  for  the  examination  of  the  (set- 
ditors,  or  to  allow  them  to  be  examined  on  interrogato-* 
ries  or  otherwise ;  and  fifthly,  that  the  Master  had  re-- 
ceived  the  affidavit  of  the  attesting  witness  of  the  bond, 
although  objected  to,  and  had  refused  to  require  the 
execution  of  it  by  the  testator  to  be  proved  by  the  at- 
testing witness,  on  a  vivfi  voce  examination,  whereby 
the  plalntifis  had  been  deprived  of  the  benefit  of  a  cross- 
examination  of  such  attesting  witness. 


It  appears  therefore,  that  the  turn  which  the  case  of 
Rundell  v.  Lard  Rivers  took  in  the  Master's  office  was 
this, — the  plaintiffs,  who  as  creditors  were  interested  in 
opposing  the  claims  upon  the  bonds,  carried  in  a  state  of 
facts,  impugning  the  consideration  for  them^  as  b^ng 
founded  on  stock-jobbing  transactions,  and  taking  upon 
themselves  the  onus  of  proving  their  case.  They  claimed 
the  right  to  verify  their  state  of  facts,  in  order  to  displace 
the  claims  upon  the  bonds,  and  they  carried  in  interro- 
gatories for  the  examination  of  the  parties :  the  parties 
resisting  the  bonds,  therefore,  were  exhibiting  proceed- 
ings in  the  nature  of  pleadings,  to  impeach  the  bond; 
and  the  Master  decided  that  they  could  not  do  so.  The 
only  question  the  Lord  Chancellor  had  to  determine 
(except  a  question  of  form)  was,  whether  this  conclusion 
of  the  Master  was  right.  The  Lord  Chancellor  was  of 
opinion  that  the  rule  of  practice  liud  down  in  the  certi- 
ficate of  the  Masters  was  right,  but  an  expression  attri- 
buted to  him  in  the  report  of  his  judgment  in  the  Law 
Journal  appears  to  me  to  have  embarrassed  the  case. 


CASES  IN  CHANCERY. 

.The  passage  I  refer  to  is  this:  "  It  is  certified  by  the 
Masters  that  in  their  offices,  where  a  reasonable  case  of 
sosindon  is  raised,  it  is  a  matter  of  course  for  the  Master 
to  require  the  party  proving  the  bond  to  establish  its 
validity  by  proving  the  consideration,  and  there  can  be 
no  doubt  that  that  is  the  proper  principle;  and  the 
question^  therefore,  in  this  case  is,  on  the  affidavits, 
whether  a  reasonable  case  of  suspicion  is  made  out,  so  as 
to  call  upon  the  Master  in  the  exercise  of  a  fair  discre- 
tion to  have  required  proof  of  the  consideration  of  this 
bond." 
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Now,  I  cannot  help  thinking  that  the  language  used 
-by  the  Lord  Chancellor  on  this  point  has  been  mis-ap- 
prehended. The  Masters  in  truth  did  not  certify  to  the 
effect  which  is  stated  in  the  passage  I  have  referred  ta 
I  do  not  doubt  that  the  Lord  Chancellor  meant  to  say, 
and  said,  that  it  was  discretionary  in  the  Master  to  re- 
quire the  claimant  to  prove  the  consideration;  but  I 
doubt  whether  the  Lord  Chancellor,  having  no  such 
point  to  decide,  did  mean  to  decide,  as  an  abstract  pro- 
portion, that  the  onus  was  in  all  cases  thrown  upon  the 
claimants  to  prove  the  consideration,  or  whether  he 
meant  to  say  more  than  this, — ^that,  where  a  case  of  sus- 
picion was  raised,  the  same  thing  must  be  done  with 
respect  to  a  bond  debt  as  with  respect  to  a  simple-con- 
tract debt;  namely,  that  the  creditor  should,  by  his 
affidavit,  aver  consideration;  leaving  to  the  other  side 
the  onus  of  impeaching  the  bond  upon  other  grounds. 


I  should  observe,  that  the  Lord  Chancellor,  according 
to  the  report,  afler  going  through  the  facts,  which 
shewed  a  case  of  suspicion,  goes  on  to  say  that  he  wiU 
not  decide  by  anticipation  what  course  is  to  be  taken  in 
the  Master's  office.  It  is  manifest,  therefore,  that  the 
Lord  Chancellor  did  not  mean  to  decide  more  than  this ; 
that  the  Master,  who  had  admitted  the  bond  debts  as 
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good,  refiudng  the  opposite  party  the  opportiimt)r  of  inn 
pugning  them,  had  miBcarried  in  his  judgment.  Hie 
Lord  Chancellor  dedded  nothing  on  the  nature  or  eflfect 
of  the  evidence  to  be  given, — as  to  which  party  should  be 
called  on  to  give  evidence, — or  on  the  coarse  of  the  in- 
vestigation. He  decided  only  that  the  Master  ahonld 
have  entertained  the  question,  exerdsing  his  discretion 
in  calling  on  the  creditor  to  give,  where  the  creditor  k 
in  a  condition  to  do  so,  such  evidence  of  the  oonodera- 
tion  of  his  debt  as  may  be  necessary  to  repel  any  ad- 
verse implication  arising  out  of  the  case,  as  well  in 
respect  of  debts  on  bond  as  by  simple  contract  I  do 
not  understand  the  Lord  Chancellor  as  deciding  abstract- 
edly that  the  validity  of  a  debt  in  equity  is  to  be  in- 
vestigated upon  principles  different  from  that  whidi 
would  govern  the  right  at  law,  or  in  a  different  maimer. 


In  the  case  before  me,  the  Master,  proceeding  upon 
the  language  of  the  judgment  in  Rundell  v.  Lard  BiverSy 
required  some  proof  to  be  given  of  the  conaderatioB, 
the  creditor  not  suggesting  any  difficulty  in  giving  i^ 
but  simply  refusing  to  do  so.  The  Master  having  re- 
quired him  to  do  something  more  than  he  had  done,  tiie 
Plaintiffs  have  at  once  concluded,  that,  in  consequence  of 
the  evidence  elicited  by  the  cross-examination  of  the  at- 
testing witness,  the  Master  would  throw  upon  the  obligee 
the  onus  of  proving  a  negative,  and  of  shewing  that  llie 
consideration  of  the  bond  was  not  usurious.  I  have  the 
Master's  authority  for  saying  that  he  had  no  such  inteiif- 
tion,  and  that  he  had  decided  only,  upon  the  authority 
of  RundeU  v.  Lord  Rivers^  that  he  was  bound  to  ascer- 
tain the  validity  of  the  bond,  not  deciding  what  the 
creditor  should  do. 


Without  attempting  to  define  the  limits  of  the  dis- 
cretion ^ven  to  the  Master,  and  not  admitting  the  con- 
dusion  that  RundeU  v.  Lord  Rivers  has  reversed  the 
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hgA  podltioii  of  the  parties,  or  that  such  position  is  in 
fiust  altered,  I  am  forced  in  this  case  to  send  the  cause 
back  again  to  the  Master;  for  if  I  were  to  allow  the  ex- 
ceptions, the  case  must  go  again  to  the  Master,  in  order 
that  the  Defendants  might  have  an  opportunity  of 
making  that  defence  to  the  bond  which  they  have  not 
hitherto  been  called  upon  to  make,  in  consequence  of 
the  Master  having  required  something  more  of  the 
Plaintiflfk  If  I  overrule  the  exceptions,  I  must  also 
remit  the  case  back  to  the  Master,  for  he  has  not  de- 
cided that  the  bond  may  not  constitute  a  good  charge 
against  the  estate. 


1843. 
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Remit  the  ease  to  the  Master  to  review  his  report  (not  allowing 
the  exception),  and  reserve  the  costs. 


Minnie, 


Mr.  Elmsley  moved,  on  behalf  of  the  Defendants,  that 
J.  Roscoe,  a  witness  already  examined  in  the  cause  for 
the  Plaintiffs  and  Defendants  respectively,  might  be 
examined  as  a  witness  for  the  Defendants  under  the 
decree,  to  any  matters  to  which  he  had  not  been  before 
examined,  and  that  it  might  be  referred  to  the  Master 
to  settle  the  interrogatories :    Vavghan  v.  Lhyd  (a). 

Mr.  RomiUy  and  Mr.  Follett,  for  the  Plaintiffs,  in- 
mated  that  a  further  examination  of  the  witness  would 
be  open  to  all  the  objections  against  which  the  Court 
was  studious  to  guard,  and  always  looked  upon  as  ex- 
tiiemely  dangerous  (&),  by  affording  an  opportunity  for 
amending  the  testimony,  after  it  was  known  where  the 


May  27M. 
A  witness, 
called  by  the 
Plaintiff,  and 
cross -eiamined 
bj  the  Defend- 
ant, before  the 
hearing,  on  a 
point  not  then 
in  issue  in  the 
cause,  allowed 
to  be  examined 
again  by  the 
Defendant  on 
the  same  issue, 
when  raised  be 
fore  the  Mas- 
ter  under  the 
decree. 


(a)  1  Cox,  312. 

(b)  Ter  Lord  Cottenhamy  Stan- 

VOL.11,  Y 


ney  v.  Walmslyt  1  Myl.  &  Cr. 
3r>6. 
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822 


CASES  IN  CHANCERY. 


1843. 
Whitakbk 

9. 

Wright. 


weakness  of  the  case  lay  (a).  In  this  qobOi  the  inteno- 
gatories  on  .which  the  witness  was  examined  weie 
directly  to  the  pciat  in  question, — the  conoderation  of 
the  bond ;  and  )he  evidence  was  read  at  the  heaiin^ 
and  though  it  was  ineffectual  then  (which  was  not  mar 
terial  to  the  principle  now  insisted  upon),  yet  it  was 
used  before  the  Master.  The  Defendants  ought  not  to 
be  allowed,  after  the  case  had  been  discussed  before  the 
Court  and  the  Master,  thus  to  supply  any  deficiency  in 
their  proof:  Bott  v.  Birch  {b) ;  Swmford  v.  H€Tm(c)\ 
Atbee  v.  Shipley  {d);  Janes  v.  7Tunna${e)i  WiUan  t. 
Willan{g)\  Winpenny  v.  Courtney  {h).  It  is  always 
necessary  that  a  very  special  case  should  be  made  for 
the  re- examination,  shewing  distinctly  what  are  the  new 
matters  to  which  the  vdtness  is  called  to  depose:  Hood 
V.  Pimm  (i). 


jMm»2md* 


Vice-Chancellob  : — 

If  I  accede  to  the  Defendants'  notice,  I  am  satisfied 
that  under  the  peculiar  circumstances  of  this  case,  regard 
being  had  to  the  discussions  which  took  place,  and  the 
opinion  I  expressed  when  the  cause  was  last  befinw  m^ 
the  Plaintiffs,  practically,  will  incur  all  the  dangers 
against  which  the  rule  of  the  Court,  prohibiting  the  re- 
examination under  a  decree  of  a  witness  previously 
examined  to  the  same  matter,  is  designed  to  guard.  If, 
on  the  other  hand,  I  refiise  the  application  altc^ther, 
and  bind  the  Defendants  by  the  evidence  already  given 
by  the  attesting  witness  to  the  bond,  I  am  satisfied  I 


(a)  Per  Sir  /.  Leach,  M.  R., 
Rowley  v.  AdamSf  1  Myl.  &  K. 
545. 

(6)  5  Madd.  66. 

(c)  Id.  379. 


(d)  Id.  467. 

(e)  3  Y.  &  C.  455. 
(Sf)  19  Vcs.  590. 
(h)  5  Sim.  554. 

(0  4  Sim.  101. 
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ahaU  be  applying  that  rule  to  a  case  distmguishable  from 
thoee  in  which  it  has  hitherto  been  applied,  and  that  I 
may  be  doing  injustice  to  the  Defendants. 

The  rule  wMch  prohibits  the  re-examination  of  a 
witness  after  decree  to  the  same  matter  to  which  he 
was  examined  before  the  decree,  does  not  apply  where 
die  witness  is  called  after  the  hearing,  not  by  the  same 
party  who  examined  him  before  the  hearing,  but  by  the 
opposite  party :  Metford  v.  Peters  (a).  In  this  case,  the 
witness  was  called  by  the  PLunfiffs,  and  was  cross- 
Bzamined  by  the  Defendants.  The  point  to  which  he 
was  cross-examined,  namely,  the  supposed  usurious  con- 
aderation  for  the  bonds,  was  not  pleaded,  and  could  not 
tiberefbre  be  the  subject  of  discussion  or  consideration 
at  the  hearing ;  but  the  evidence  in  chief  and  cross- 
examination  together  were  entered  in  the  decree  without 
otgeotion* 


1843. 


ifUaffM€Ht» 


Under  the  decree,  the  practice  of  the  Court  allows 
the  defendant  to  make  a  new  and  distinct  case  before 
the  Master,  a  practice  which,  though  very  intelli^ble 
as  ngaids  persons  who  had  no  opportunity  of  combat- 
ing the  plaintiff's  claim  before  the  hearing  {Owens  v. 
DiekemsoH  (6) ),  is  by  no  means  satisfactory  to  my  mind 
as  r^ards  a  defendant  who,  as  in  this  case,  had  then 
the  opportunity  of  resisting  the  plaintiff's  right  to  a 
deoee,  if  he  had  groimds  for  doing  so.  The  result, 
however,  is,  that  the  Defendants  have  raised  in  the 
Master's  office  an  issue  not  raised  before ;  and  the  ques- 
tion is,  whether  I  can  refuse  them,  under  proper  safe- 
guards, an  opportunity  of  examining  an  important  wit- 
ness, only  because  they  irregularly  cross-examined  the 
Fkuntiflb'  witness  in  a  stage  of  the  cause  where  there 


(a)  8  Sim.  630. 


(b)  Cr.  &  Ph.  48. 


y  2 
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was  no  issue  to  wUch  the  evidence  given  upon  the 
cross-examination  was  applicable  ? 

The  rule  Idd  down  in  WUlan  v.  WtUan  (a)^  shewing 
that  after  publication  of  the  evidence  in  the  Master^s 
office  in  support  of  a  state  of  &cts,  a  party  cannot  exa- 
mine new  witnesses,  I  would  gladly  in  this  case  give 
the  Plaintiffs  the  benefit  of ^  if  tihe  proceeding  in  the 
Master's  office  had  been  so  conducted  as  to  enable  me 
to  see  that  I  was  merely  applying  that  rule.  But  I 
am  satisfied  that  I  should  be  unduly  straining  that  rule 
if  I  were  to  bind  the  Defendants  by  it  in  the  present 
cause. 


The  question  then  is^  under  what  restrictions — ^for  I 
have  no  doubt  of  my  right  to  impose  such  restrictions 
as  the  interests  of  justice  may  appear  to  require — under 
what  restrictions  ought  the  examination  of  the  attesting 
witness  to  the  bond  to  be  allowed.  If  this  were  the 
hearing  of  the  cause,  and  the  difficulties  which  now 
appear  were  present  to  my  mind,  unless  the  Fhdntiffs 
elected  to  go  into  the  office,  subject  to  the  disadvantages 
of  that  course  of  proceeding,  I  should  probably  think  it 
right  to  retain  the  bill,  giving  them  leave  to  bring  an  ac- 
tion upon  the  bond,  and  that  probably  is  the  only  course 
by  which  the  justice  of  the  case  can  be  adequately  se- 
cured. As  that  course,  however,  is  not  now  open  to 
me  in  point  of  form,  I  can  only  direct  the  examina- 
tion of  the  witness,  the  Master  to  settie  the  interroga- 
tories. 

If,  however,  the  Plaintiffs  think  a  trial  at  law  is 
necessary  to  the  protection  of  their  interests,  and  think 
proper  to  rehear  the  cause,  they  will  find  me — subject  to 


(a)  19  Yes.  590. 
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any  argument  the  Defendants  may  adduce  against  it — 
strongly  disposed  to  take  that  course  at  the  hearing, 
which  I  have  ahready  said  I  think  the  safest  course 
under  all  the  circumstances  of  the  case:  Earle  v. 
Plchin  (a).  Or,  for  the  purpose  of  so  determining  the 
question,  the  Defendants  might  waive  the  form  of  a  re* 
hearing,  and  argue  the  propriety  of  such  a  decision. 
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Mr.  RandOy  suggested  that  the  order  must  be  limited 
to  the  terms  of  the  notice  of  motion,  and  not  extend  to 
a  general  examination. 


The  order  was  made  in  the  terms  of  the  notice  of  the 
motion. 

(o)  1  R,  &  Myl.  547. 
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Uthy  I6th, 

17th,  im, 

and24lh  DU  VIGIER  v.  LEE. 

Under  the  rta-  A  BILL  of  for^doeure,    Li  1787,  W.  Hunt  borrowed 

tutes  3  &  4  ' 

WiU.  4,  c.  27,  1^100^  of  Sarah  Palmer,  for  which  he  gave  hie  bond, 

4  Will",  c.  42,  dated  the  9th  of  March,  1787,  binding  himself,  his  heirs, 

■•  ^*  *o™2^j  executors  and  administrators  in  the  penal  smn  of  2,20021, 

whow mortgage  conditioned  for  the  repayment  of  the  l,100i  and  in- 

debt  and  inter-  ,                ,                            .           •-»    ^       t    t%  i 

est  are  secured  tcrcst,  as  therem  mentioned,  unto  the  said  Sarah  FaJt- 

or"rovenant^\  ^^»  ^^^  executors,  administrators  or  assigns ;  and  by 

entitled  in  a  indentures  of  lease  and  release,  dated  the  8th  and  9th 

foredosare  suit  * 

to  charge  the  of  March,  1787,  W.  Hurst  conveyed  cciimn  lands  in 

tate  with  the*  the  county  of  Glamorgan  to  Sarah  Palmer ,  her  heirs 
full  arrears  of 
interest  accru- 


and  assigns,  in  fee,  as  a  collateral  security  for  the  pay- 
ing on  the         ment  of  the  said  1,100£  and  interest,  with  a  proviso  for 

mortgage  debt, 

within  twenty  redemption  on  payment  thereof,  and  a  covenant  by  the 
thehistitution  mortgagor,  for  himself,  his  heirs,  executors  and  admi- 
of  the  suit.    .    nigtrators,  to  pay  the  same. 

The  price  of 
redeeming  the 

mortgaged  pre-       Qn  the  marriage  of  Sarah  Palmer  with  R.  Hurst,  m 

mises  u  the  ^^  ' 

same  in  a  suit  1789,  the  mortgage-moncy  was  settled  to  the  use  of  the 
gagor  to  re-  husband  for  life,  with  remainder  to  the  use  of  the  wife 
w^Jd^be 'in the  ^o^life^  remainder  as  she  should  appoint;  and  the  estate 

likedrcum-       -^yas  vested  in  Bengough  and  others  as  trustees  of  the 

stances  in  a  .  . 

suit  by  the        settlement,  subject  to  the  proviso  for  redemption.    Sarah 

ioteSmm.  Hurst  survived  her  husband,  and  died  in  1802,  having 
If  the  debt  appointed  the  mortgage-money  to  TickeU  and  another, 
secured  only  by  hi  trust  for  her  daughter,  the  Comtesse  De  VAge, 
Ae  mor^ee  ^^^  ^^^  ^^®»  ^^^  ^^^  separate  use,  with  remainder  to  her 
is  entitled  to  no  children.     The  Comtesse  De  UAge  died  in  January, 

more  than  six  ,  .7  i^ 

▼ears'  arrear  of  1826,  leaving  her  husband  (who  obtained  letters  of  ad- 
interest,  #em^/tf. 


ministration  to  her  estate)  and  two  daughters,  namely, 
the  Plaintiff,  the  Vicomtesse  Du  Vigier  (who  attained 
twenty-one  years  of  age  in  April,  1826),  and  Maria 
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Sophia  De  12 Age.  Maria  Sophia  De  VAge  died  in 
October,  1826,  having  bequeathed  her  interest  in  the 
mortgage-money  to  Sophia  FoucauU  De  VAge  and 
EmUia  De  VAge^  and  appointed  her  father,  the  Comte 
Dt  VAge^  her  executor.  The  Comte  De  VAge  died  in 
July,  1831,  and  the  Plaintiff  •/.  &  Gregory^  as  the 
attorney  of  the  Vicomtesse  Du  Vigier,  procured  letters 
of  administration  de  bonis  non  of  the  effects  of  Maria 
Sophia  De  VAge. 
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1843. 


Staiiment. 


The  equity  of  redemption  of  the  mortgaged  estate 
became  vested  by  devise  in  the  Defendants  J?.  H.  Lee 
and  H.  T.  Lee,  subject  to  certain  annuities.  In  July, 
1825,  the  interest  being  in  arrear,  the  then  owner  of 
the  estate  paid  to  the  Comtesse  De  VAge  the  sum  of 
800/L  on  account  of  such  interest. 


The  bill  was  filed  the  21st  of  October,  1837,  by  the 
Vioomtesse  Du  Vigier  and  her  husband,  and  the  admi- 
BiBtrator  de  bonis  non  of  the  deceased  sister,  Maria 
Sophia  De  VAge,  against  E.  H.  Lee  and  H.  T.  Lee,  the 
devisees, — and  the  annuitants,  under  the  will  of  H.Lee, — 
the  heir*at-law  of  Bengongh,  in  whom  the  legal  estate  in 
the  mortgaged  premises  was  vested, — the  executor  of 
Tiehell,  the  surviving  trustee  of  the  mortgage-money, — 
and  the  l^atees  of  Maria  Sophia  De  VAge  (who  were  out 
of  the  jurisdiction).  The  bill  alleged  that  in  July, 
1826,  a  further  arrear  of  interest,  amounting  to 
427/1  65.  %d.,  was  due  upon  the  mortgage,  making, 
together  with  the  prindpal,  the  siun  of  1,527/.  6^.  %d., 
and  that  a  negotiation  then  took  place,  and  indentures 
were  prepared  and  executed  by  some  of  the  parties  for 
leoonveying  the  estate  upon  pajrmeht  of  that  sum,  but  the 
arrangement  was  not  completed.  The  bill  alleged  that 
the  whole  of  the  said  sum  of  1,527/.  6^.  %d.  and  the  in- 
terest thereof,  or  of  the  said  1,100/.,  and  the  interest 
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1843.         due  in  July^  1826^  and  which  had  since  accrued  doe 
Du  VioiBa     ®*'^^  remained  unpaid^  and  that  the  mortgaged  premiflcs 
ought  not  to  be  redeemed  except  upon  payment  thereof. 


Lee. 
Statement, 


The  bill  prayed  that  the  said  sum  of  l,S27L  6s.  8dL 
and  the  interest  thereof,  or  such  other  principal  sum 
and  interest  as  to  the  Court  should  seem  fit»  might  be 
declared  to  constitute  a  charge  upon  the  mortgaged  pre- 
mises,  and  that  an  account  might  be  taken  of  what  was 
due  and  owing  to  the  Plaintiffs  upon  the  security  of  the 
mortgage  and  bond,  and  that  the  Defendants  J?«  H.  Lee 
and  H.  T.  Lee,  or  the  other  Defendants,  the  annuitants, 
or  one  of  them,  might  be  decreed  to  pay  to  the  Plaintiffi 
what  should  appear  to  be  due  on  the  taking  of  suck 
account,  and  the  costs  of  the  suit ;  and  that  in  de&ult  of 
such  payment,  E,  H,  Lee  and  H.  T.  Lee  (and  the  an- 
nuitants) and  all  persons  claiming  by,  from,  through  or 
under  them  or  any  of  them,  might  be  barred  and  fore- 
closed of  all  right  and  equity  of  redemption  of  and  io 
the  mortgaged  premises,  and  might  deliyer  up  all  deed? 
and  evidences  relating  to  the  same. 

There  was  no  evidence  in  the  cause  of  any  payment 
of  interest  on  the  mortgage  afler  the  month  of  August, 
1825 ;  but  some  letters  were  proved  for  the  purpose  of 
shewing  a  subsequent  acknowledgment  of  the  debt  and 
interest  by  the  mortgagors  or  their  agents. 


Argument.         Mr.  Bazalgette  and  Mr.  BamiUy,  for  the  Plaintiffs. 

The  mortgagee  is  entitled  to  foreclose,  unless  he 
be  paid  the  principal  of  his  mortgage  and  the  whole  in- 
terest which  is  due  to  him  thereon,  not  exceeding  twenty 
years  back ;  for  his  debt  and  interest  are  secured  by  the 
bond  and  covenant  of  the  mortgagor,  and  the  right  to 


CASES  IN  CHANCERY. 


32» 


recover  specialty  debts  for  that  period  is  expressly  saved 
by  the  statute  3  &  4  Will.  4,  c  42,  s.  3  (a).  The  form 
of  this  mortgage,  moreover,  makes  it  only  a  collateral 
security  for  the  debt,  which  is  purely  a  debt  on  bond, 
and  is  not  therefore  a  charge  on  land  within  the  meaning 
of  the  statute  3  &  4  WiU.  4,  c  27,  s.  42  (A).  Nor  can 
it  be  accurately  said  (as  in  Dearman  v.  Wyche  (c)  )  that 
a  foreclosure  suit  is  a  suit  to  recover  money.    Whatever 


1843. 


(a)  Sect  3  enacts,  ''  that  all 
actioDs  of  debt  for  rent  upon  an 
indenture  of  demise,  dl  actions 
of  covenant  or  debt  upon  any 
bond  or  other  specialty,  and  all 
actions  of  debt,  or  scire  facias 
upon  any  recognizance,  and  also 
all  actions  of  debt  upon  any 
award  where  the  submission  is 
not  by  specialty,  or  for  any  fine 
due  in  respect  of  any  copyhold  es- 
tates, or  for  an  escape,  or  for 
money  levied  on  any  fieri  facias, 
and  all  actions  for  penalties,  da- 
mages, or  sums  of  money  given 
to  the  party  grieved,  by  any  sta- 
tute now  or  hereafter  to  be  in 
forces  that  shall  be  sued  or 
brought  at  any  time  after  the 
end  of  the  present  session  of 
FtoHament,  shall  be  commenced 
and  sued  within  the  time  and 
limitation  hereinafter  expressed, 
and  not  after ;  that  is  to  say,  the 
said  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  or 
covenant,  or  debt  upon  any  bond 
or  other  specialty,  actions  of  debt 
or  scire  facias  upon  recognizance, 
within  ten  years  after  the  end  of 
this  present  session,  or  within 
twenty  years  after  the  cause  of 
such  actions  or  suits,  but  not 
after;  the  said  actions  by  the 
party  grieved,  one  year  after  the 


end  of  this  present  session,  or 
within  two  years  after  the  cause 
of  such  actions  or  suits,  but  not 
after  ;  and  the  said  other  actions 
within  three  years  after  the  end 
of  this  present  session,  or  within 
six  years  after  the  cause  of  such 
actions  or  suits,  but  not  after; 
provided  that  nothing  herein  con- 
tained shall  extend  to  any  action 
given  by  any  statute,  where  the 
time  for  bringing  such  action  is 
or  shall  be  by  any  statute  spe- 
cially limited." 

{h)  Section  42  enacts,  "  that, 
after  the  31st  of  December,  1833, 
no  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of 
any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in 
respect  of  such  arrears  of  rent  or 
interest,  shall  be  recovered  by 
any  distress,  action,  or  suit,  but 
within  six  years  next  after  the 
same  respectively  shall  have  be- 
come due,  or  next  after  an  ac- 
knowledgment of  the  same  in 
writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or 
his  agent." 

(c)  9  Sim.  575. 


ArptwtmU* 
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1843. 


Argwtuni* 
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might  be  the  caae  where  there  is  no  bond  or  covenant 
to  secure  the  money,  yet  where,  as  In  the  jHresoit  case, 
those  specialties  exists  the  Court,  to  prevent  dnmity  of 
action,  will  ^ve  effect  to  them  in  the  same  proceediif 
in  which  it  deals  with  the  mortgage, — ^no  intervening  in- 
terests of  other  parties  appearing  to  interfere  with  sach 
remedies  of  the  mortgagee. 


Mr.  Tinmy  and  Mr.  Bcaly^  for  the  Defendants  en- 
titied  to  the  equity  of  redemption,  argued,  firsts  that  a 
representative  of  the  Comtesse  De  VAge^  the  late 
tenant  for  life  of  the  mortgage-money,  was  a  necessary 
party  in  respect  of  the  interest,  if  any,  accruing  in  her 
lifetime.  Secondly,  that  all  remedy  in  this  or  any  other 
form  of  proceeding  directiy  against  land  in  respect  (tf 
more  than  six  years'  arrears  of  interest,  wa«  expresdy 
excluded  by  the  terms  of  the  statute  3  &  4  WilL  4, 
c.  27,  s.  42.  And  lastiy,  that  in  the  event  of  the  rig^t 
of  the  PLuntiffs  being  limited  to  six  years,  the  costs  of 
the  suit  were  imnecessarily  incurred,  as  ^^  Defendants 
had  in  effect  offered  to  pay  such  interest  without  suit 

The  following  cases  were  also  cited  on  the  constrao- 
tion  of  the  statutes,  in  their  bearing  on  the  question  of 
interest:  Doe  d.  Jones  v.  WiUiams  (a);  Paget  v.  Foley  (4) ; 
Lord  SL  John  v.  Boughton  (c) ;  Hodges  v.  Croydon 
Canal  Company  (d) ;  MelHsh  v.  Brooks  {e) ;  Strachan  v. 
Thomas  (g) ;  Holland  v.  Clark  (A).  On  the  point  of 
tacking  the  debt  by  specialty  to  the  mortgage:  Adams 
V.  Claxton  (t) ;  Ex  parte  Knott  (A),  and  the  cases  there 
mentioned.     Several  cases  were  also  dted  with  reference 


(a)  5  Ad.  &  El.  291. 
(6)  2  Bing.  N.  C.  679. 
(c)  9  Sim.  219. 
\d)  3  Beav.  86. 
\e)  Id.  22. 


{g)  12  Ad.  &  £1.  666. 
(A)  1  Y.&C.C.  C.1M. 
(i)  6  Ves.  226. 
\k)  11  Ves.  609. 
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to  the  effectof  the  kttera,  in  taking  die  case  out  of  the        1843. 
operAtkm  of  the  statutes  of  limitation;  but  the  judg- 
ment did  not  proceed  on  this  pcunt. 


Vice-chancellor  : — 

The  questions  which  have  been  argued  before  me  are,  judgmeni. 
first}  whether  the  suit  is  defective  in  not  having  be* 
lore  the  Court  a  representative  of  the  Comtesse  De 
VAge^  who  was  entitled  to  such  of  the  arrears  of  interest 
as  accrued  in  her  lifetime ;  secondly,  how  far  back  the 
aocoont  of  interest  on  the  mortgage-money  is  to  be 
oarried;  and  thirdly,  whether  any  special  direction 
flhoiild  be  given  with  r^ardto  iikQ  costs  of  the  suit.  It 
is  not  necessary  that  I  should  give  any  opinion  on  the 
first  question  beyond  this, — that  the  Court  may,  if 
otherwise  proper,  decree  a  foreclosure  in  the  present 
stale  of  tiie  record.  If  the  representative  of  tiie  Com- 
teese  De  VAge  is  a  necessary  party  to  the  reconveyance 
^  the  estate,  or  the  discharge  of  the  mortgagees,  the 
Plaintiffs  will  be  unable  to  make  any  decree  effectual, 
which  they  may  obtain  without  the  concurrence  of  that 
parfy.  I  understand,  however,  that  the  Plaintiffs  will  be 
under  no  difficulty  in  this  respect 

On  the  second  question,  with  respect  to  the  arrears 
of  interest  which  can  be  claimed  by  tiie  mortgagee,  the 
argument  on  behalf  of  those  who  now  claim  tiie  interest 
of  the  mortgagor  in  the  equity  of  redemption  was,  tiiat 
tmder  tiie  statute  3  &  4  Will.  4,  c.  27,  s.  42,  no  more 
than  six  years'  interest  could  be  claimed  by  the  mort- 
gagee. The  mortgagee,  on  the  other  hand,  contended 
that,  consbtently  with  that  statute,  or  at  all  events  by 
force  of  the  statute  3  &  4  Will.  4,  c  42,  s.  3,  and  ac- 
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JudgmmA, 


cording  to  the  established  principles  of  equity,  he  is 
entitled  to  carry  back  the  interest  account  under  the 
mortgage,  so  as  to  entitle  him  to  chai^  that  security 
with  whatever  interest  he  could  recover  upon  the  bond 

In  considering  the  statute  3  &  4  WilL  4,  c.  27, 1 
admit  to  the  fullest  extent  my  obligation  to  collect  the 
intent  of  the  legislature  in  passing  that  act  fix>m  the  act 
itself;  but  having  before  me  what  I  cannot  but  r^aid 
as  legislative  declarations  that  that  act,  standing  alon^ 
does  not  with  perfect  accuracy  express  the  object  of  die 
legislature  in  passing  it,  I  am  bound  to  scan  its  pro- 
visions with  the  utmost  care,  if,  in  any  case,  those  pro- 
visions are  in  apparent  conflict  with  the  ordinary  prin- 
ciples upon  which  justice  is  administered.  That  the 
greatest  care  is  necessary  in  construing  the  act»  must, 
I  think,  be  admitted  by  every  one  who  has  attended 
to  its  history.  By  the  2nd  and  3rd  sections,  as 
interpreted  by  the  Court  of  Queen's  Bench  (a),  it 
was  doubtful  whether  a  mortgagee  who  abstained  fiom 
entering  upon  a  mortgaged  estate  for  twenty-one 
years  after  it  became  forfeited  would  not  be  barred 
of  his  right  of  entry,  although  the  interest  had  been 
r^ularly  paid  during  the  whole  of  that  period.  And 
a  new  act  (7  Will.  4  &  1  Vict  c.  28)  was  passed 
to  remedy  the  mischief  to  which  mortgagees  were  thus 
exposed.  Again,  by  the  42nd  section  of  the  statute 
3  &  4  WilL  4,  c  27,  no  interest  upon  money  chaiged 
upon  land  could  be  recovered  in  any  action  or  suit  for 
more  than  six  years,  although  the  pajrment  of  such 
interest  was  secured  by  bond  or  covenant,  or  both.  It 
was  not  that  land  alone  could  not  be  charged,  leaving 
the  personal  remedies  against  the  debtor  open ;  but  that 
the  fact  of  the  land  being  charged  waef,  according  to  the 


(a)  Doe  V.  Williams,  5  Ad«&  £1.  291. 
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letter  of  the  act,  a  bar  to  the  recovery  of  interest  even 
upon  the  personal  remedies  for  a  longer  period  than  six 
years.  It  never  could  have  been  intended,  that  because 
a  creditor  had  security  upon  land,  as  well  as  by  bond 
or  covenant,  his  personal  remedies  against  his  debtor 
ahoiald  on  that  account  be  impaired:  and  accordingly 
by  the  3  &  4  WilL  4,  c  42,  passed  at  a  later  period  of 
the  same  session  of  Parliament,  the  right  of  the  creditor 
to  bring  an  action  upon  the  bond  or  covenant  was  ex- 
tended to  or  declared  to  exist  for  twenty  years,  notwith- 
standing the  42nd  section  of  the  3  &  4  WilL  4,  c  27 : 
Paget  v.  Foley  (a) ;  Strachan  v.  TTiomas  (ft).  The  act 
which  was  passed  the  later  of  the  two  is  made  to  come 
into  operation  before  that  which  was  passed  earlier  in 
the  same  session  (c).  Again,  by  the  3  &  4  WilL  4, 
a  27,  no  provision,  or  at  least  no  adequate  provision,  is 
made  for  the  interests  of  persons  under  disabilities,  so 
&r  as  the  interests  of  such  persons  may  be  affected  by 
some  of  the  clauses  of  that  act  The  interest  of  such 
persons,  if  adequately  protected  at  all,  are  so  by  force 
of  the  4th,  5th  and  7th  sections  of  the  3  &  4  Will.  4, 
c.  42.  And  without  further  pursuing  the  observations 
to  which  the  statute  3  &  4  WilL  4,  c  27,  is  open,  I  may 
observe,  that  the  proviso  in  the  42nd  section  in  favour 
of  mortgagees  does  not  by  any  means  adequately  pro- 
vide for  the  various  cases  for  which,  where  there  are 
several  mortgagees  upon  the  same  estate,  provision  was 
necessary,  and  was  obviously  meant  to  be  made. 


1848. 


Judgmini. 


I  have  noticed  the  above  peculiarities  in  the  statute 
3  &  4  WilL  4,  c  27,  in  order  to  justify  the  extreme 
caution  with  which  I  have  felt  bound  to  examine  its 
provisions  as  they  bear  on  the  case  before  me. 


(a)  2  Bing.  N.  C.  679. 
(5)  12  Ad.  &  £U.  556. 


(c)  See  3  &  4  WilL  4,  c.  42, 
8.44. 
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Judgment, 


Upon  the  merits  of  the  cajse^  it  was  faintly  argued  for 
the  Plaintiffs,  that  a  mortgage  was  not  a  duu^  upon 
land  within  the  3  &  4  Will.  4,  c.  27,  s.  42.  To  that 
argument  I  certidnly  shall  give  no  weight.  The  woid 
'^  charge  "  is  large  enough  to  include  a  mortgage ;  and 
a  proviso  in  the  same  clause,  saving  the  rights  and  iuf 
terests  of  mortgagees  in  certain  cases,  is  condusiye,  if 
such  evidence  were  wanting,  to  shew  that  mortgages 
were  intended  to  be  included  under  the  word  ''charge.* 
In  fact,  if  the  Plaintiffs'  argument  were  well  founded,  it 
would  exclude  from  the  operation  of  the  act  mortgages 
for  the  discharge  of  which  there  was  no  security  by  bond 
or  covenant,  although  such  mortgages  in  truth  miglit 
be  charges  upon  the  land  exclusively,  and  nothing 
more. 

It  was  also  argued  for  the  Flaintiflb  that  a  foredosoie 
suit  is  not  a  suit  for  the  recovery  of  money  within  the 
meaning  of  the  42nd  section  of  3  &  4  Will  4,  c.  27, 
for  that  the  object  of  the  suit  was  simply  to  foredoee 
the  equity  of  redemption,  and  that  the  option  of  re- 
deeming the  estate  was  solely  for  the  benefit  of  the 
mortgagor.  This  view  of  a  foreclosure  suit  is  opposed 
to  that  of  the  Vice-chancellor  of  England  in  Deannan 
V.  Wyche  (a),  and  unless  the  42nd  section  of  the  act  is 
to  become  a  dead  letter  as  to  mortgages,  I  confess  the 
argument  is  opposed  to  my  own  opinion  also.  It  is 
perfectly  true,  that  a  bill  to  redeem  a  mortgage  (which 
was  relied  upon  at  the  bar  as  furnishing  an  analogy 
for  the  present  case)  cannot,  in  any  sense  of  the  expres- 
sion, be  treated  as  a  bill  to  recover  money ;  and  as  a 
general  proposition,  I  think  the  relative  rights  of  mort- 
gagor and  mortgagee  are  the  same  in  a  bill  to  redeem 
as  in  a  bill  to  foreclose,  at  least  as  to  the  price  of  re- 


(a)  9  Sim.  570. 
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deeming  the  mortgage.  But  the  fallacy  of  the  Fluntiffs' 
•rgoment  conosts  in  assuming  that,  in  a  suit  to  redeem 
the  mortgage,  the  Court  would  necessarily  compel  the 
mortgagor  to  pay  all  the  arrears  of  interest,  without 
reference  to  the  statute  3  &  4  WilL  4,  c.  27.  I  do  not 
aoeede  to  that  proposition.  I  think,  that  in  order  to 
determine  the  price  of  redemption  upon  a  bill  to  redeem 
a  mortgage,  the  Court  ought  to  inquire  what  the  terms 
of  redemption  would  be  in  a  suit  to  recover  the  mort- 
gagennoney  out  of  or  by  means  of  the  charge  upon  the 
land;  and  if,  on  the  resultof  that  inquiry,  the  Court  shoidd 
find  that  in  a  suit  for  foreclosure,  or  other  suit  seeking 
to  affect  the  land,  no  more  than  six  years'  interest  would 
be  recoyerable  by  the  mortgagee,  I  think  it  would  be 
bound  to  fix  the  same  limit  in  determining  the  price  of 
the  redemption  in  a  suit  to  redeem.  So  far  I  feel  bound 
to  reject,  or  at  least  not  to  found  my  judgment  upon, 
the  arguments  which  have  been  relied  upon  by  the 
Flainti£&. 


1843. 


Judgmeni, 


For  the  purpose  of  my  judgment,  therefore,  I  shall 
assume  that  mortgages  are  charges  upon  land  within  the 
meaning  of  the  42nd  section  of  the  statute  3  &  4  Will.  4, 
c  27,  and  that  I  must  treat  this  as  a  suit  to  recover 
money  charged  upon  land  within  the  meaning  of  the 
same  section  of  the  act ;  and  if  the  Plaintiff  had  no  bond 
or  other  specialty  for  securing  the  payment  of  his 
debt, — ^if  he  had  no  security  for  his  principal  and  in- 
terest other  than  the  charge  upon  the  land,  the  con- 
sideration of  this  case  might  possibly  have  ended  in  a 
declaration  that  the  mortgage  was  redeemable  upon 
payment  of  the  principal  monies  and  six  years'  interest. 
Notwithstanding  the  right  of  entry  which  the  mortgagee 
might  have,  I  do  not  understand  the  Vice-chancellor 
qf  England  in  Dearman  v.  Wyche  to  have  ruled  any- 
thing inconsistent  with  this  opinion.     The  Plaintiffs' 
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right  of  entry  would  remun  to  secure  the  principil 
money^  and  such  interest  as  by  law  would  be  recovenibk 
against  the  land.  But  if  the  right  to  interest  is  to  be 
confined  to  six  years  by  force  of  the  statute  3  &4  Will 
4^  c.  27,  8. 42, 1  apprehend  that  a  court  of  equity  wooU 
compel  a  reconveyance  of  the  estate  upon  satisfiustion  of 
the  mortgagee's  demand  to  that  extent.  The  expres- 
sions of  the  Vice-ChanceUar  in  his  judgment  in  Deamun 
y.  Wyche  do  not  point  to  the  amount  of  interest  recover- 
able under  the  mortgage.  In  that  case  the  plea  went 
to  the  whole  bill,  and  he  determined  only,  that  if  the 
mortgagee  could  recover  in  ejectment,  such  a  plea  was 
bad.  This  in  effect  was  aflSrming  only,  that  as  the 
mortgagee  could  recover  in  ejectment,  the  mortgagor 
could  not  redeem  the  estate  without  paying  something 
for  it 


The  question,  in  this  case,  is,  how  fiur  the  right  to  in- 
terest, which,  if  chargeable  upon  land  only,  might  not 
extend  beyond  six  years  (notMrithstanding  the  l^al  estate 
remaining  in  the  mortgagee),  is  enlarged  by  the  dr- 
cumstance  that  the  mortgage-money  is  secured  by  spe- 
cialty, which  at  all  events  as  against  the  debtor  person- 
ally, carries  back  the  right  to  interest  for  twenty  years? 


By  actual  contract  between  the  parties,  the  interest 
is  recoverable  at  least  for  a  period  of  twenty  years,  as 
well  against  the  land  itself  as  agfdnst  the  person  of  the 
debtor.  By  the  statute  3  &  4  WilL  4,  c  27,  s.  42,  ac- 
cording to  the  literal  import  of  the  words,  this  right  is 
limited  to  six  years,  as  well  against  the  person  as  against 
the  land.  By  the  statute  3  &  4  Will.  4,  c  42,  s.  3,  the 
right  to  interest  for  twenty  years  under  the  bond  and 
covenant  is  in  terms  preserved :  and  the  judgment  of  the 
Court  of  Common  Pleas  in  Paget  v.  Foley ^  (a  judgment 
which  I  am  fortunate  in  having  for  a  guide),  decides 


CASES  IN  CHANCERY. 


337 


that  the  two  statutes  are  to  be  reconciled  by  treating 
the  third  section  of  the  statute,  c.  42,  as  an  exception 
(I  will  presently  consider  the  force  of  that  expression) 
oat  of  the  operation  of  c  27,  s.  42.  To  this  extent, 
subject  only  to  a  proper  explanation  of  the  sense  in 
which  the  3rd  section  of  c.  42  is  to  be  considered  as  an 
exception  from  the  42nd  section  of  chapter  27,  I  think 
no  difference  will  be  found  to  exist  between  my  opinion 
and  that  of  the  counsel  on  both  sides  at  the  bar. 


1843. 


JudffmtnU 


Now,  with  respect  to  the  sense  in  which  the  later  act, 
c.  42,  s.  3,  is  an  exception  out  of  the  earlier  statute, 
c  27,  s.  42,  it  was  argued  for  the  mortgagors  that  the 
words  of  the  42nd  section  of  c  27,  and  the  policy  of 
that  act,  wholly  cleared  and  discharged  the  land  of  all 
liability,  except  for  the  principal  monies  and  six  years' 
interest,  and  that  c  42,  s.  3,  had  the  effect  only  of  pre- 
serving the  remedy  of  the  mortgagee  upon  the  bond  and 
covenant  against  the  person  of  hb  debtor  only.  The 
argument  in  effect  was,  that  I  must  treat  the  action 
given  or  saved  by  the  3rd  section  of  c  42  as  an  excep- 
tion out  of  chapter  27,  s.  42,  in  this  limited  sense 
only, — ^that  the  latter  section  must  be  read  as  prohibit- 
ing actions  or  suits  for  more  than  six  years'  interest,  in 
respect  of  money  charged  upon  land,  except  where  the 
money  was  also  secured  by  bond  or  covenant,  in  which 
case  the  person  of  the  debtor  should  remain  liable  upon 
the  bond  or  covenant,  but  the  land  be  discharged  from 
more  than  six  years'  interest  The  counsel  for  the 
mortgagees,  on  the  other  hand,  contended  that,  imder 
the  two  acts  referred  to,  the  case  of  a  mortgage  debt 
secured  by  bond  or  covenant  was  an  exception  out  of 
sect  42  of  the  statute  3  &  4  Will.  4,  c  27,  to  all  in- 
tents and  purposes, — that  I  must  read  the  two  acts 
thus :  **  That  no  action  or  suit  shall  be  brought  to  re- 
cover more  than  six  years'  interest  in  respect  of  money 
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charged  on  landy"  except  where  the  debt  is  aecmed  by 
bond  or  covenant  as  well  as  by  mortgage,  in  which  case 
the  amount  recoverable  under  the  bond  or  covenant 
shall  be  recoverable  against  the  land  also. 

If  I  might  assume  that  neither  of  these  oonstructions 
is  inconsistent  with  the  words  of  the  statute,  c.  27,  8. 42, 
and  that  I  am  at  liberty  to  adopt  either  constmctioii, 
there  could  not  be  a  balance  in  the  scale  of  probabilities 
as  to  which  of  the  two  constructions  was  intended  by 
the  legislature.  The  policy  of  a  law,  which,  in  the 
absence  of  acknowledgment  of  a  debt,  disdiarges  both 
the  person  and  property  of  the  debtor,  and  limits  the 
demand  of  the  creditor  after  a  certain  period  of  non- 
claim,  is  intelligible  and  sound ;  but  the  language  of  an 
act  of  Parliament  must  be  very  dear  which  could  per- 
suade me  that  the  legislature,  expressly  intending  to 
keep  the  debt  alive  and  to  preserve  the  remedies  agunst 
the  person  of  the  debtor,  intended  that  the  securities  for 
the  debt  in  the  hands  of  the  mortgagor  himself  (for  to 
that  length  the  argument  must  go)  should  be  discharged 
from  the  contract  between  the  parties,  and  be  made 
liable  to  the  debts  circuitously  only  through  the  judg- 
ment  upon  the  bond  or  covenant;  and  I  confess  I  am 
not  persuaded  that  there  is  anything  in  the  statute, 
c.  27,  s.  42,  necessarily  to  exclude  the  construction  of 
the  act  in  this  respect,  for  which  the  Phdntiff  contends. 

Again,  let  it  be  supposed  that  the  words  of  the  two 
statutes  strongly  favour  the  Defendant's  construction, — 
in  that  case  the  contract  between  the  parties  will  be 
varied.  The  mortgagee  will  have  a  security  upon  the 
land  for  part  of  his  debt,  and  a  claim  against  his  debt(Nr 
by  specialty  for  the  rest  Now  I  certobly  find  nothing 
in  either  act  to  preclude  a  Court  of  equity  from  apply- 
ing to  such  a  case  the  ordinary  rules  by  which  justice  is 
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administered  in  that  Court  Suppose  then  a  bill  by  a 
mortgagee  against  a  mortgagor  in  his  lifetime  to  enforce 
payment  of  his  whole  debt  by  foreclosure  or  otherwise: 
that  such  a  bill  would  lie  I  cannot  doubt ;  and  the  or- 
dinary rule  of  equity  is,  that  where  a  plaintiff  is  pro- 
perly drawn  into  equity  to  enforce  part  of  his  demand, 
he  may  assert  his  full  rights  in  that  Court,  although  his 
demand  in  part  be  purely  legal ;  and  the  mortgagor 
contending,  as  he  does,  and  must  contend,  that  the  suit 
(though  to  foreclose)  is  a  suit  to  recover  money,  cannot 
deny  the  right  of  the  mortgagee  under  some  form  of 
deoree  to  obtain  satisfaction  of  his  whole  demand.  I 
admit  that  a  mortgagee  cannot  in  general  tack  a  bond 
debt  to  his  mortgage  in  a  suit  against  the  mortgagor 
himself,  although  the  rule  of  the  Court  seems  to  have 
been  formerly  otherwise  (a).  But  the  case  of  tacking 
soj^xwes  the  bond  and  the  mortgage  debt  to  be  several 
and  not  the  same  debt,  whereas  in  the  case  I  have  sug- 
gested, the  mortgagee  is  suing  for  one  and  the  same 
debt,  in  respect  of  different  parts  of  which  he  holds 
different  securities.  Now  if  the  mortgagor  in  such  a 
suit  should  submit  to  a  foreclosure  in  respect  of  so 
much  of  the  debt  as  the  mortgage  was  admitted  to 
eover,  it  would  be  obviously  more  for  his  benefit  that 
the  balance  of  interest  should  be  covered  by  the  fore- 
closure also ;  and  if  he  should  elect  to  redeem  the  estate, 
the  mortgagee  might,  by  means  of  a  sequestration,  re^ 
cover  the  balance  of  his  interest  out  of  the  very  estate 
which  the  mortgagor  had  so  redeemed.  These  consi- 
derations, if  well  founded,  cannot  but  favour  the  con- 
clusion that  the  construction  of  the  42nd  section  of 
c  27  of  the  statute,  for  which  the  Plaintiff  has  con- 
tended, is  the  true  construction  of  the  act. 


IQiti. 


Judgment. 


(a)  Coote  on  Mortgages,  p.  479,  2nd  ed. 
z2 
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In  the  suit  before  me^  the  proceeding  is  agunst  the 
parties  claiming  the  real  estate  as  volunteers  under  the 
mortgagor.  The  observations  which  I  have  made  upon 
the  Buppoidtion  that  the  mortgagor  is  living,  and  was 
a  Defendant  in  the  suit,  would  of  course  apply  to  thoee 
who  chum  as  volunteers  under  him.  But  without  re- 
sorting to  that  extreme  case,  I  do  not  find  anything  to 
prevent  me  from  applying  to  the  case  before  me  what 
I  consider  to  be  the  ordinary  rules  of  equity.  The  ut- 
most extent  to  which  the  argument  of  the  mortgagor 
can  go  is,  that  part  only  of  the  debt  is  secured  by  the 
mortgage,  the  rest  by  specialty  only ;  that  is,  he  treats 
the  two  debts  as  several.  I  do  not  find  anything  in  the 
case  that  would  deprive  this  mortgagee  of  the  usual 
rights  of  a  mortgagee  to  tack  a  bond  debt  to  his  mort- 
gage in  a  proceeding  against  a  volunteer  claming  under 
the  mortgagor.  It  is  dear  that  he  might  by  circuity 
have  reached  the  same  estate,  and  it  b  not  suggested 
that  there  are  other  creditors  or  persons  having  a  lien 
upon  the  estate  whose  interests  might  impede  the  mort- 
gagee, although  those  of  the  mortgagor  do  not. 


I  think  it  right  to  notice  another  argument  used  on 
the  part  of  the  mortgagor.  It  was  swd  that  if  I  re- 
jected the  mortgagor's  construction  of  the  statutes,  there 
was  nothing  upon  which  the  c.  27,  s.  42,  could  operate, 
so  far  as  charges  on  the  land  by  way  of  mortgage  were 
concerned.  This  is  not  quite  an  accurate  representation 
of  the  case:  many  cases  certfunly  would  remidn  in 
which  the  act  would  operate ;  for  example,  on  mortgages 
without  bond  or  covenant,  instances  of  which  occurred 
in  the  cases  cited  during  the  argument.  Equitable 
mortgages  of  every  description  would  remwi  within  its 
operation.  The  law  which  before  the  statute,  c  27, 
enabled  a  creditor  to  enforce  a  lien  where  his  debt  as 
against  the  person  is  barred  by  the  Statute  of  Limita- 
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tions  would  be  materiallj  altered,  and  cases  might  pos- 
sibly be  put  in  which  bankruptcy  or  insolvency  might 
have  discharged  the  person  of  the  debtor,  and  left  only 
the  land  for  the  creditor  to  resort  to,  and  which  might 
possibly  be  affected  by  the  statute  I  am  now  consider* 
ing.  This  case,  therefore,  is  not  one  of  those  in  which 
the  Court,  in  order  to  give  some  effect  to  the  statute, 
and  in  order  to  carry  out  its  view,  is  compelled  to  do 
that  which  in  other  respects  it  would  consider  to  be 
contrary  to  the  intention  of  the  legislature.  Upon  the 
whole,  I  think  the  mortgagee  is  entitled  to  recover  the 
principal  and  interest  which  he  claims. 


1843. 


Judgment* 


The  decree  will  be  in  the  ordinary  form  in  a  suit  for 
foreclosure,  and  this  direction  will  also  dispose  of  the 
third  question, — that  of  the  costs  of  the  suit 
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JONES  V.  HOWELLS- 

23rd  and  27th  JONES  V.  GODSALL. 

March.         ITT 

The  Defendants  W  •  MOEGAN,  by  his  will  and  codicil,  both  dated 
bufUdto'bls  the  10th  of  July,  1817,  bequeathed  the  residue  of  his 
nccMsary  par-     personal  estate  to  his  wife  Sarahy  and  John  HaweUsy  his 

ties  to  a  supple-   '■ 

mental  biU  cxccutrix  and  executor,  upon  trust  (subject  to  the  pay- 
Defi^dMitr^  ment  of  his  debts  and  certain  legacies  within  six  months 
terete  tf  such  ^^^  ^^  decease)  to  pay  to  or  permit  the  swd  Sarah  to 
original  Defend-  receive  the  annual  proceeds  thereof  for  her  lifei,  and 

ants  as  well  as  . 

those  of  the  new  after  her  decease  to  pay  the  remainder  as  she  should  by 

qidred  SitThe  ^^r  will  give  Or  bequeath  the  same.     The  will  and  codi- 

shouid^bra*"*  ^^  ^^^  proved  by  Sarah  Morgan  and  John  HaweBs  on 

party  to  the  the  2l8t  of  August,  1818,  in  the  Diocesan  Court  of 

"'"Bill,byone     ^^^Md. 

of  two  next  of 

kin,  to  recover  .n         -i  i        j«   -i        i 

from  the  execu-  Sarah  MoTffan,  by  her  will  and  several  codicilsi,  the 

to"fonds  as  to  1^*  ^^  which  was  dated  the  3rd  of  April,  1820,  disposed 

ai^red\ha"he  ^^  ^^^  personal  estate,  and  thereby  bequeathed  legacies 

died  intestate,  to  the  amount  of  4,500/.  and  upwards,  and  appointed 

that  case,  they  James  Howells,  the  said  John  IIoweHsy  and  another,  her 

SJli^T"  The^  executors.     Sarah  Morgan  died  in  May,  1820,     James 

Defendants,  by  Howelh  and  John  Howelh  proved  the  will  of  Sarah 

their  answer,  ,    ,  ^ 

said,  that  there  Morgan^  and  administered  the  most  part  of  the  estate 
person,  a  next  which  Came  to  their  hands  as  her  executors,  but  which 
^e^Muse  ww'at  ^^^^^7  Consisted  of  that  which  formed  the  residuary 

issue,  the  Plain-  estate  of  W.  Morgan. 
tiff  filed  a  sup.  *^ 

plemental  bill 

against  theother      The  bill  was  filed  on  the  3rd  of  September,  1839,  by 

next  of  kin  ^  '  •' 

alone: — Held^ 

that  the  Defendants,  the  executors,  ought  to  have  an  opportunity  of  stating  upon  the 
pleadings  any  case  they  might  have  as  against  the  other  next  of  kin,  and  that  therefore  the 
executors  ought  to  be  parties  to  the  supplemental  bill. 

SembUt  a  party  suing  as  executor  or  administrator  cannot  sustain  proceedings  to  reoover 
a  larger  sum  than  that  upon  which  the  probate-duty  is  calculated. 

Semblff  the  question  whether  a  prerogative  or  a  diocesan  probate  is  necessary,  dq>ends, 
not  upon  the  place  in  which  the  estate  of  the  testator  comes  to  be  adminiatered,  out  oa 
the  local  situation  of  the  property  at  the  time  of  his  death. 


Bili. 
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Sarah  Janes  and  her  husbandy  as  representatives  of  1343. 
Sarah  Kinnersley^  charging  that  the  power  of  appoint- 
ment of  the  residuary  estate  of  W.  Morgan^  given  by 
his  will  to  Sarah  Morgan  his  wife,  was  not  ezerdsed 
by  her  will,  and  churning  the  distribution  of  the  same 
as  upon  intestacy.  The  Defendants  were  James  Howelhj 
the  surviving  executor  of  Sarah  Morgan^  Catherine 
Hamells,  who  was  the  personal  representative  of  John 
HoweU$9  and  George  Jones^  as  the  personal  representa- 
tive of  TV.  Morgan. 

The  bill  alleged  that  Sarah  Kinnersley,  who  died  in 
September,  1822,  was  the  sole  next  of  kin  of  fV.  Mor^ 
gan  at  the  time  of  his  death,  and  that  W.  Kinnersley 
"  duly  proved  the  will  of  Sarah  Kinnersley  in  the 
Begistry  of  the  Diocese  of  Hereford^  being  the  proper 
Ecclesiastical  Court."  That  W.  Kinnersley  died  the 
16th  of  April,  1839,  intestate,  and  letters  of  adminis- 
tration de  bonis  non  of  the  estate  of  Sarah  Kinnersley 
had  been  granted  to  the  Plaintiff  Sarah  Jones  out  of  the 
Consistory  Coiut  of  the  Bishop  of  Hereford. 

The  bill  also  alleged  that  John  HoweUs  and  James 
Howells  proved  the  will  and  possessed  the  personal  estate 
of  Sarah  Morgan^  and  also  the  personal  estate  of  fV. 
Morgan  which  was  in  her  hands,  to  a  large  amount: 
that  John  Howells  died  intestate,  and  that  letters  of 
administration  of  his  estate  were  duly  granted  to  the 
Defendant  Catherine  Howells;  and  that  letters  of  admi- 
nistration de  bonis  non  of  the  estate  of  W.  Morgan^ 
with  his  will  annexed,  were  granted  out  of  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbury  to  the 
Defendant  George  Jones. 

The  bill  prayed  that  an  account  might  be  taken  of 
the  personal  estate  of  the  testator  fV.  Morgan,  and  the 
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residue  thereof  ascertdned^  and  that  the  Defendant 
James  Howelk  might  be  declared  personally  liable  to 
make  good  the  whole  of  Plaintiff's  moiety  of  the  said 
residue  with  interest  thereon  from  the  time  of  the  death 
of  Sarah  Morgan^  and  the  costs  of  suit ;  and  that  the 
Defendant  Catherine  HoweUs  might  also  be  declared 
personally  liable  to  make  good  the  Pliuntiff's  said 
moiety,  interest  and  costs,  to  the  extent  of  the  said 
W.  MargarCs  estate  misapplied  by  her  and  the  Defend- 
ant James  Howells  since  the  death  of  John  HaweUs,  and 
that  out  of  the  assets  of  John  Howells  she  might  be 
declared  liable  to  make  good  the  Plaintiff's  moiety,  in- 
terest and  costs  to  the  extent  of  W.  MorgarCs  estate  so 
misapplied  by  John  Howells  and  James  Howells;  and 
that,  if  necessary,  the  usual  accounts  of  the  estates  of 
Sarah  Morgan  and  John  HoweUs^  deceased,  might  be 
taken. 


Atuwer.  The  Defendants  James  Howells  and  Catherine  Howells 

by  their  answers  ssdd  that  Sarah  Morgan  had  always 
treated  the  residuary  estate  of  PK  Morgan  as  her  own 
absolute  property;  that  it  was  her  intention  by  her 
will  to  dbpose  of  it,  and  that  it  was  so  situated  that 
effect  could  not  be  given  to  her  will,  unless  it  was  in- 
cluded. They  said  that  her  executors  had  acted  on  the 
belief  that  the  property  formerly  belonging  to  TV.  Mor- 
gan had  passed  by  the  will  of  Sarah,  and  had  paid  and 
distributed  the  same  accordingly.  They  s^d  that  one 
Jane  Morgan  was  of  kin  to  IV.  Morgan  in  equal  de- 
gree with  Sarah  Kinnersley,  under  whom  the  Plaintiff 
Jones  claimed. 


JRepwi.  In  June,  1840,  a  preliminary  reference  was  directed 

to  inquire  who  were  the  next  of  kin  of  fV.  Morgan 
living  at  his  death,  and  if  any  had  since  died  who  were 
their  personal  representatives.     The  Master,  in  January, 
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1843,  reported  that  Sarah  Kinnersley  and  Jane  Morgan 
were  such  only  next  of  kin,  and  that  both  of  them  were 
dead ;  and  he  found  that  the  Plaintiff  Sarah  Jones  was 
the  personal  representative  of  Sarah  Kinnersley^  and 
tiiat  W.  Godsall  was  the  personal  representative  of 
Jane  Morgan.  The  subpoena  to  rejoin  was  served  in 
November,  1842,  and  the  eause  was  at  issue  before  the 
report  was  made. 

Ailer  the  report  was  made,  the  Plaintiffs  filed  their     supplement. 
supplemental  bill  against  IV.  Godsall  alone,  for  the  pur- 
pose of  making  him  a  party  to  the  suit,  as  the  personal 
representative  of  Jane  Morgan. 


At  the  hearing,  Mr.  RoupeU^  for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  Halletty  for  the  Defendant,  the 
representative  of  Sarah  Morgan,  took  three  prelimi- 
nary objections :  first,  that  the  estate  of  Sarah  Kinners^ 
ley  was  not  suflSciently  represented  by  virtue  of  the 
letters  of  administration  granted  to  the  Plaintiff  out  of 
the  Diocesan  Court,  and  that  the  letters  of  the  Prero- 
gative Court  were  necessary :  Jemegan  v.  Baxter  (a) ; 
Twyford  v.  Trail  {b);  Beadles  v.  Burch  {c).  The 
diocesan  administration  may  be  altogether  void(^. 
Secondly,  that  it  appeared  by  the  letters  of  administra- 
tion {e)  granted  to  the  Defendant  George  Jones  of  the 


(a)  6  Sim.  568. 

(b)  7  Sim.  92. 

(c)  10  Sim.  332. 

(d)  1  Williams  on  Executors, 
237,  9rd  ed. 

(e)  This  appeared  on  the  pro- 
duction of  the  letters  of  adminis- 
tration in  Court,  \vhich  recited 
the  intended  suit,  and  limited  the 
administration  to    the    purposes 


thereof,  and  to  attend,  supply, 
substantiate,  and  confirm  the  pro- 
ceedings already  had,  or  that 
should  or  might  thereafter  be  had 
in  the  said  cause,  or  in  any  other 
cause  or  suit  which  might  be 
commenced  in  the  said  court,  or 
in  any  other  court,  between  the 
said  parties,  touching  or  concern- 
ing the  matters  at  issue  in  the 
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estate  and  effects  of  W.  Morgan  left  unadmimsteredy 
that  they  were  limited  to  the  purposes  of  the  suity  and 
bore  a  stamp  applicable  to  an  estate  sworn  under  the 
value  of  50Ly  whereas  the  object  (if  any)  for  which  the 
representative  was  necessary  was  the  distribution  of  an 
estate  on  an  alleged  intestacy,  of  the  value  of  16,000L 
or  upwards,  which  could  not  be  effected  without  gene- 
ral letters  of  administration,  bearing  a  stamp  applicaUe 
to  that  sum :  Clough  v.  Dixon  (a) ;  Moores  v.  Choat{b) ; 
KiUock  V.  Greff  (c).  And  thirdly,  the  suit  was  defective, 
owing  to  W.  Godsally  the  representative  of  Jane  Morgan^ 
not  being  a  party  to  the  same  suit  with  the  Defendants 
James  Howelb  and  Catherine  Hotoetts.  The  defect  was 
not  cured  by  making  Godsall  the  sole  Defendant  to  a 
supplemental  bill :  Dyson  v.  Morris  (d). 


Mr.  Kenyon  Parker,  Mr.  HaH,  and  Mr.  Jottiffe,  for 
the  other  Defendants  to  the  original  bilL 

Mr.  Anderdon,  for  Godsall,  the  Defendant  in  the 
supplemental  bill,  offered  to  submit  to  any  inquiiy 
which  the  Court  might  direct,  as  between  him  and  his 
co-Defendants,  in  the  same  manner  as  if  those  Defend- 
ants had  by  their  answer  made  a  case  for  inquiry. 

Mr.  Roupell,  and  Mr.  G.  L.  Russell,  for  the  Plaintifl&. 
The  diocesan  administration  is  sufficient  for  the  pre- 


said  cause  or  suit,  and  until  a 
final  decree  should  be  had  or 
made  therein,  and  the  said  decree 
carried  into  operation,  and  the 
execution  thereof  fully  completed, 
but  no  further  or  otherwise.  See 
8  Sim.  509;  and  see  also  Brant 
V.  King^  1  Williams  on  Execu- 
tors, 489. 


(a)  10  Sim.  564. 

(6)  8  Sim.  508. 

(c)  Before  Lord  Brougham, 
2nd  Aug.  1831.  Not  reported. 
See  Iluni  v.  Stevens,  3  Taunt 
113 ;  Rogers  v.  James,  7  Tannt. 
147;  and  see  Thgtme  y.Protke- 
roe,  2  M.  &  S.  553. 

((/)  1  Hare,  413. 
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sent  purpo6e» — that  of  having  the  accounts  taken.    It 
may  not  be  sufficient  where  money  is  to  be  paid  out  of 
Court,  or  perhaps  when  the  Court  is  called  upon  to  make 
a  final  decree  for  the  distribution  of  the  fund ;  but  it 
certainly  shews  a  sufficient  title  for  a  preliminary  de- 
cree to  ascertain  whether  anything  is  due :  Metcalfe  v. 
Metcalfe  (a).     The  case  of  Young  v.  Elworthy  (i)  does 
not  express  the  ultimate  opinion  of  Sir  John  Leach  on 
the  point.      He  aflerwards  decided  differently  {c) :  1 
Williams  on  Executors,  p.  229,  3rd  ed.     The  limited 
administrator  also  represents  TV.  Morgaris  estate,  for  all 
the  purposes  of  tliis  suit.     The  object  certainly  is  to 
recoYcr  for  that  estate  a  much  larger  sum  than  £50, 
but  it  is  possible  that  the  amount  of  the  present  claim 
may  never  be  recovered.     If  the  Plaintiffs  should  8uc« 
eeed  in  getting  in  the  estate  of  W.  Morgan,  it  is  plidn 
that  estate  cannot  be  distributed  without  a  general  ad- 
ministration, and  the  payment  of  the  proper  stamp 
duties ;  but  it  is  not  open  to  a  debtor,  who  denies  that 
he  is  under  any  liabilities  to  the  estate,  to  protect  him- 
self by  insisting  that  those  liabilities  shall  not  be  inquired 
into,  imless  the  same  administration  is  taken  out,  and 
the  same  stamp  duties  paid,  as  if  the  claim  against  him 
were  not  only  fully  established  but  the  debt  realized. 
The  supplemental  bill  against  Godsall  alone  makes  him 
a  proper  party  to  the  suit  as  ag^nst  all  the  others ;  for 
there  is  no  new  equity  arising  out  of  the  circumstance 
of  a  share  of  the  residue  being  due  to  him  instead  of  the 
Plaintiffs.     The  question  is  the  same.    The  representa- 
tives of  Sarah,  moreover,  were  aware  of  the  title  of 
Jane  Morgan,  and  stated  it  upon  their  answer,  when 
they  had  an  opportunity  of  raising  any  case  applicable 
to  their  defence  as  to  that  share  of  the  residue.    And 


1843. 


^Sjvmimii.. 


(a)  1  Keen,  74. 

(6)  1  Myl.  &  K.  215. 

(e)  I  Dan.  Chan.  Fr.  p.  418, 


n.  (c).    See  Pearee  v.  Pearce,  1 
Keen,  76,  n.  (i). 
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for  their  complete  protection  in  this  respect,  if  any  more 
were  needed,  all  the  other  parties  are  willing  now  to 
give  them,  for  the  purpose  of  inquiry,  the  benefit  of 
any  case  which  they  could  have  suggested  upon  their 
answer :  Greenwood  v.  Atkinson  (a). 


Judgment.       VlCE- CHANCELLOR : — • 

The  principal  question  in  this  suit, — whether  W. 
Morgan  died  intestate,— depends  upon  the  question, 
whether  the  will  or  codicil  of  Sarah  Morgan  was  a  valid 
execution  of  a  power  given  her  by  W.  Morgan  to  dis- 
pose of  all  his  property,  of  which  he  made  her  tenant 
for  life.  The  intestacy  (if  it  existed)  arose  on  the  death 
of  Sarah  Morgan,  in  May,  1820.  It  appears,  by  the 
Master's  report,  that  not  only  Sarah  Kinnersley^  who  is 
represented  by  the  Phdntiffs,  but  also  one  Jane  Morgan, 
deceased,  were  next  of  kin  of  the  testator,  W.  Morgan; 
and,  therefore,  that  the  Plaintiffs  had  inaccurately 
dauned  as  representing  sole  next  of  kin  of  fV.  Morgan, 
and  that  the  representatives  of  Jane  Morgan  ought  re- 
gularly to  have  been  parties  to  the  original  suit.  The 
supplemental  bill  against  Godsall  was  not  filed  until 
1843,  after  the  original  cause  was  at  issue;  and  there 
was,  therefore,  no  representative  of  Jane  Morgan  a 
party  to  any  proceedings  for  the  recovery  of  the  estate  of 
the  alleged  intestate  until  upwards  of  twenty  years 
aft«r  the  title,  if  any,  oiJane  Morgan,  or  her  represen- 
tatives, accrued. 

The  Defendants,  who  represent  Sarah  Morgan,  eay, 
(but  of  this  I  have  no  evidence),  that,  in  the  belief  that 
her  will  was    a  valid  execution  of  the  power  givea 


(a)  5  Sim.  410. 
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]ier  by  the  will  of  fV.  Morgan^  his  estate  has  been  dis- 
tributed. By  their  answer^  they  suggest  some  case 
against  the  claim  of  the  Plaintiff;  but  Jane  Morgan  not 
having,  in  person,  or  by  her  representative,  been  a  party, 
and  her  claim  being  in  fact  excluded  by  the  prayer  of 
ihe  bill,  no  opportunity  of  making  a  case  against  her  has 
been  afforded  to  the  representatives  of  Sarah  Morgan^ — 
not  even  that  case  which  possibly  may  arise  under  the 
Statute  of  Limitations. 


1843. 


Judgment, 


In  this  state  of  the  record,  several  preliminary  objec- 
tions have  been  taken :  first,  that  the  representatives  of 
Sarah  are  not  parties  to  the  supplemental  bill;  se- 
condly, that  the  Plaintiffs  claim  only  by  virtue  of  a 
diocesan,  and  not  a  prerogative  grant  of  administration; 
and,  thirdly,  that  the  letters  of  administration,  under 
which  the  estate  of  fV,  Morgan  is  represented  by  the 
Defendant  Jones,  are  too  limited  in  their  scope,  and  in- 
sufficiently stamped. 


It  is  plain  that  one  effect  of  a  simple  decree  for  an 
account  against  the  Defendants  in  this  suit,  would  be, 
in  some  sense,  and  for  some  purposes,  to  convert  Godsall 
into  a  Plaintiff,  as  against  the  representatives  of  Sarah 
Morgan,  and  to  enable  her  to  recover  against  such  re- 
presentatives her  distributive  share  of  the  estate  in 
question;  and  unless  an  opportunity  has  been,  or  is 
now,  afforded  to  Sarah  MorgaiCs  representatives  of 
making  a  case  by  way  of  defence  to  any  claim  against 
them  by  the  representatives  of  Jane  Morgan,  they 
would,  on  further  directions,  be  without  a  defence 
against  that  claim,  and  would  have  no  opportunity  of 
making  one,  however  just  a  defence  they  might  have. 
The  preliminary  inquiries  gave  them  no  such  oppor- 
tunity ;  for  the  question  there  was  simply,  whether  the 
jiarties  indicated,  or  other  persons,  were  next  of  kin  or 
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not.     It  18  eqiudlj  dear^  that,  if  Jane  Morgan  or  God- 
mlly  her  representative,  had  been  originally  parties  in 
the  same  cause  with  the  representatives  of  Sarah  Mor^ 
gan — the  latter  might  have  raised  any  case  which  the  cir- 
cumstances permitted  for  the  purpose  of  shewing  that,  so 
far  as  the  interest  of  one  of  the  next  of  kin  was  concerned, 
they  had  a  good  defence.    This  course  of  defence,  the 
mode  of  proceeding  adopted  has  hitherto  precluded  the 
Defendants  from  taking ;  but  justice  evidently  requires, 
and  it  is  not  disputed,  that,  in  some  form,  they  should 
have  an  opportunity  of  brining  before  the  Court  any 
case  which  they  may  have  as  against  those  who  daim 
under  Jane  Morgan.     To  obviate  this  objection  to  the 
present  frame  of  the  suit,  all  parties,  except  the  repre* 
sentatives  of  Sarah,  offer,  at  the  hearing,  to  submit  to 
any  inquiries  which  the  Court,  in  its  discretion,  or  at 
the  application  of  the  representatives  of  Sarah,  may 
think  fit  to  direct  with  reference  to  this  part  of  the  case. 
The  latter  Defendants,  however,  say,  that  they  have  com^ 
to  the  hearing  of  the  cause  unprepared  to  suggest  what^ 
may  be  necessary  for  this  part  of  their  defence,  and,  in 
fact,  without  notice  of  the  existence  of  the  supplemental 
bill,  or  of  any  proceeding  in  which  the  rights  of  the  re- 
presentative of  Jane  Morgan  could  be  bound  or  dis- 
cussed.    And  I  cannot  deny  that  this  may  be  the  case; 
nor  can  it  be  reasonably  denied  that  these  Defendants 
are  entitled  to  the  opportunity,  which  they  claim,  of  de- 
liberately stating,  upon  the  pleadings,  aU  those  matters 
which  may  constitute  their  defence  against  the  claims 
of  each  of  the  next  of  kin.     In  Dyson  v.  Morris  (a),  I 
stated  my  impression  of  the  general  rule  on  the  subject 
of  making  parties  to  the  original  bill  parties  to  a  sup- 
plemental bill  to  be,  that  the  original  defendants  were 
necessary  parties  where  their  interests  required  that  the 


(a)  1  Hare,  420. 
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new  defendants  should  be  brought  before  the  Court  for 
the  purpose  of  deciding  questions  between  the  origmal 
and  new  defendants;  and  liiat  the  original  defendants 
were  not  necessary  parties  to  the  supplemental  bill^ 
wliere  the  new  defendants  were  brought  before  the 
CSomt  to  contest  some  question  with  the  plaintiff^  in 
which  the  ori^al  defendants  had  no  interest  To  this 
rule  there  may  be  exceptions^  and  cases  not  calling  for 
its  application.  In  this  case,  the  admission  of  the 
PlaintifiB,  that  proper  inquiries  must  be  directed  for 
the  protection  of  the  representatives  of  Sarah,  if  they 
require  it,  or  (mthout  such  admission),  my  dear  and 
decided  opinion,  that  the  representatives  of  Sarah  must 
have  an  opportunity  of  bringing  forward  their  defence, 
goes  a  great  way  to— and,  in  the  absence  of  authority, 
would-— decide  the  course  which  I  ought  to  take  on 
the  present  objection.  The  case  of  Feary  v.  Stephen^ 
mm  (a)  is  also  in  favour  of  the  claim  which  the  repre- 
sentatives of  Sarah  now  make,  that  Godsdll  may  be 
brought  before  the  Court  in  a  suit  to  which  they  are 
parties. 


1843. 


Judgment 


In  Dyson  v.  Morris,  I  availed  myself  of  the  direct  au- 
thority of  Greenwood  v.  Atkinson  (i),  and  the  tacit  au- 
thority of  the  other  cases,  to  make  that  decree,  which 
appeared  substantially  just,  and  by  which  expense  would 
be  saved.  The  executors  of  Edgar  Taylor,  in  that 
case,  enabled  me,  by  decree,  at  once,  and  without  further 
litigation  or  inquiry,  to  give  the  mortgagor  (the  object- 
ing party)  all  he  asked  against  those  executors,  namely, 
a  conveyance.  The  mortgagor  obtained  by  the  decree,  in 
Dyson  v.  Morris,  at  once,  and  without  litigation,  all  he 
asked :  there  was  nothing  more  to  try ;  and  I  availed 
myself  of  the  authority  of  the  cases  referred  to  for  the 


(a)  1  Beav.  42. 


{h)  5  Sim.  419. 
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purpose  of  saving  expense,  when  I  could  at  once  pve 
tlie  objecting  party  all  he  could  claim  as  the  ground  of 
hb  objection.  The  case  may  be  very  different  where  I 
cannot  at  once  give  the  objecting  party  all  he  asks: 
where  the  rights  of  the  co-defendants  are  to  be  litigated 
inter  se,  and  I  cannot  immediately  decide  and  secure 
those  rights. 


Where  there  is  or  may  be  (and  here,  I  am  told,  there 
is,  and  I  see  that  there  may  be)  a  case  between  co-De- 
fendants, which  each,  as  agiunst  the  other,  claims  a  right 
to  litigate, — ^whether  to  be  determined  upon  a  cross-bill, 
or  by  inquiries  between  co-Defendants,  is  not  the  ques- 
tion,— ^the  rule  of  the  Court,  as  I  understand  it»  is,  that 
every  defendant  shall  have  an  opportunity  of  stating 
upon  the  record  the  case  he  relies  upon  against  every 
party  to  the  cause  with  whom  he  may  have  rights 
to  litigate.  I  think  Greenwood  v.  Atkinson  was  not 
meant  to  decide  anything  opposed  to  thb  principle ;  and 
the  cases  put  by  the  Vtce-ChanceUor  shew  his  opinion 
to  be,  that,  where  there  is  a  question  to  try,  the  par- 
ties must,  quoad  the  form  of  the  record,  be  in  the  same 
position  as  if  the  original  bill  had  been  properly  framed 
in  the  first  instance.  Feary  v.  Stephenson  supports  the 
same  proposition.  In  the  application  of  undisputed 
principles  to  individual  cases,  differences  of  opinion  must 
inevitably  occur ;  and  if  there  be  any  difference  between 
the  opinion  I  now  express,  and  that  to  be  collected 
from  Greenwood  v.  Atkinson,  I  am  satisfied  that  such 
difference  is  not  in  the  principle,  but  in  the  mode  of 
applying  it.  In  this  case  Jane  Morgan^  or  her  repre- 
sentative, ought  regularly  to  have  been  a  party  to  the 
original  record.  There  are  questions  to  settle  between 
her  and  the  Defendants,  who  represent  SaraKs  estate,— 
these  questions  must  be  settled  in  the  course  of  this 
litigation;  and  those  Defendants  have  had  no  oppor^ 
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tanity  of  stating  their  case  upon  tlie  record  in  the 
course  of  the  proceedings,  as  a  foundation  either  for 
a  cross  bill  or  an  inquiry;  and  they  are  placed  in 
that  position  by  an  informality  in  the  original  bill,  for 
which  the  Plaintiff  is  responsible.  I  think  those  ques- 
tions are  not  formal  merely,  but  are  important  in  sub- 
stance,— and  that  justice  requires  that  I  should  allow 
this  objection. 


1843. 


Judgment. 


It  is  not  necessary  (hat  I  should  now  express  an 
opinion  upon  the  other  points  which  have  been  dis- 
cussed ;  but  I  may  observe,  as  the  means,  perhaps,  of 
saving  expense  and  delay,  that  the  second  question, 
whether  the  diocesan  letters  of  administration  which 
the  Plaintiff  has  obtained  of  the  estate  of  Sarah  Kinners- 
ley  are  sufficient,  must,  in  my  opinion,  depend  upon 
the  fact  of  whether  there  were  bona  notabilia  of  Sarah 
Kinnersley  out  of  the  diocese,  Tlic  circumstance  that 
property  in  which  she  was  interested  now  comes  to  be 
administered  in  this  Court  does  not  affect  the  question: 
Metcalfe  v.  Metcalfe  [a)  \  Beadles  v.  Burch{b),  The 
decision  of  Sir  John  Leach  in  Young  v.  Ehcorthy  {c) 
does  not  impugn  this  distinction.  It  will,  however,  be 
important  that  the  Plaintiffs  should  consider  their  posi- 
tion in  this  respect,  for  the  facts  with  regard  to  the 
bona  notabilia  must  be  ascertained,  and  there  is  autho- 
rity for  holding  a  diocesan  administration  void,  in  cases 
in  which  a  prerogative  administration  is  necessary: 
it  may  be  too  late  to  supply  the  want  of  the  latter  at 
the  hearing  of  the  cause:  Simons  v.  Milman  {d). 

With  respect  to  the  remaining  point — the  sufficiency 
of  the  limited  administration  granted  to  Jones — I  should 


(a)  1  Keen,  74. 

(b)  10  Sim.  332. 
VOL.  II. 
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not  now  advert  to  it,  if  it  had  not  been  stated  in  argu- 
ment that  the  practice  of  the  Vice-  Chancellor  of  Engkmd 
waa  to  allow  a  cause  to  proceed  where  it  appeared  that 
the  stamp  was  paid  in  respect  of  a  smaller  sum  than 
that  which  was  in  question  in  the  cause,  but  to  compel 
the  parties  to  procure  the  larger  stamp  before  payment 
of  the  fimd  which  might  be  recovered.  I  find  upon 
inquiry  that  this  is  not  the  practice  in  that  branch  of 
the  Court;  and  that  the  rule  laid  down  by  Lord 
Brougham  in  Killock  v.  Greg^  requiring  the  party  to 
shew  that  he  represents  the  estate  to  a  sufficient  amount 
to  cover  his  claim,  is  the  rule  of  that  branch  of  the 
Court.  Let  the  same  order  be  made  in  this  case  as  in 
Feary  v.  Stephevison. 


^hMoif.  COLEMAN  V.  RACKHAM. 

^fSfSr  ^e  Memorandum  of  service  of  a  copy  of  the  biU  (a), 
bui,  senrcd  examined  with  the  office  copy.  Ordered  to  be  entered. 
Order  of  under  Order  XXIV,  of  August,  1841. 

August,  1841. 

Mr.  Heat/i/ield,  for  the  motion. 


(a)  The  verification  may  be  as  1  Hare,  150)  ;  or  with  the  draft 
above ;  or  by  comparison  with  the  of  the  bill.  (Penfold  v.  Boueh, 
ingrosament:  (Blew  v.  Mairtm^     ante^p.  157). 
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25th  January. 
testator,  John  Ilillersdon,  by  his  will,  dated  in  The  testator 
1806,  after  giving  to  J.  Lowe  and  anotlier  all  his  real  Sa^j^sonai 
and  personal  estate  and  effects  (not  otherwise  thereby  ?J*^?  *]J  ^'J*' 
disposed  of),  declared  the  trusts  thereof  as  follows: —      John  for  life, 

and,  after  his 
death,  to  be 

Upon  trust,  during  the  life  of  my  nephew  John  Grove,  l^^^^'^'^ 
to  pay  the  rents  and  annual  interest  thereof  unto  John  to  the  eldest 

r^  t    t\      y  •     1       1     •  11    111  •  son  of  John  on 

Grove;  and  after  his  death,  in  case  he  shall  leave  issue  one  his  attaining 
or  more  son  or  sons,  then  to  apply  the  rents  and  annual  ^^umitationa 
interest  thereof  in  the  maintenance  of  such  son  of  John  ^^^"^  "*  Hlj® 

manner,  if  there 

Cfrove,  as  for  the  time  being  shall  be  the  eldest  son  or  only  was  no  such 
son  of  John  Grove,  until  such  eldest  son  or  only  son  shall  two  other 
attain  the  age  of  twenty-one  years,  and  when  such  eldest  ^^^^  ^]*^ 
eon  or  only  son  of  John  Grove  shall  attain  the  ace  of  **»«'*'  *?"»  «"*;- 

•  ,  ^  cessively;  and 

twenty-one  years,  then  to  convey,  assign,  transfer,  and  pay  in  case  none  of 
my  said  real  and  personal  estate  unto  such  eldest  son  or  three'ncphews, 
only  son ;  but  in  case  John  Grove  shall  leave  no  son  who  should  have  a 

•^  son  who  should 

shall  survive  him  and  live  to  attain  the  age  of  twenty-one  *urvivethe  mr- 
years,  then,  during  the  life  of  my  second  nephew  Joseph  and  attain 
Grove,  to  pay  the  rents  and  annual  interest  of  my  said  J^g^atorTh^en  * 
real  and  personal  estate  unto  Joseph  Grove;  and  after  the  devised  the  es- 
death  of  Joseph  Grove,  in  case  Joseph  John  Grove,  the  manner  to  a 
son  of  Joseph   Grove,  shall  happen  to  survive  Joseph  and  his  sons, 
Grove,  his  father,  then  to  pay  the  rents  and  annual  in-  ^^'er  to^hek  *"" 
terest  of  my  real  and  personal  estate  unto  Joseph  John  respective 

•^  ^  ^  daughters:— 

Held,  that 
the  testator 
in  the  words  of  devise  to  the  fourth  nephew  must  be  construed  to  mean  that  such  limi- 
tation should  take  effect  in  case  none  of  the  first  three  nephews  should  leave  a  son 
turviviny  hit  parent  and  attaining  twenty-one, — a  different  construction  being  repugnant 
to  specific  directions  as  well  as  to  the  general  scheme  of  the  will,— creating  cases  of  intes- 
tacy,— and  supposing  a  capricious  and  irrational  intention ; — and  that,  thererore,  a  son  of 
John,  surviving  his  father  and  attaining  twenty-one,  was  entitled  to  an  absolute  cou- 
Teyance  and  transfer  of  the  real  and  personal  estate. 
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Gravey  the  8on^  during  his  life;  and  after  the  decease  of 
the  survivor  of  them,  Joseph  Grove,  the  father,  and 
Joseph  John  Grove,  the  son,  in  case  Joseph  John  Grove, 
the  son,  shall  leave  one  or  more  son  or  sons  who  shall 
survive  the  survivor  of  them,  Joseph  Grove  and  Joseph 
John  Grove,  the  son,  then  to  apply  the  rents  and  annual 
interest  thereof  in  the  mwitenance  of  such  son  of  Joseph 
John  Grove  the  son,  as  for  the  time  being  shall  be  the 
eldest  son  of,  or  only  son  of  Joseph  John  Grove,  the  son, 
until  such  eldest  son  or  only  son  shall  attain  the  age  of 
twenty-one  years,  and  when  such  eldest  son  or  only  son 
shall  attiun  the  age  of  twenty-one  years,  to  convey,  as- 
sign, transfer,  and  pay  my  said  real  and  personal  estate 
unto  such  eldest  son  or  only  son  of  Joseph  John  Grove, 
the  son ;  but  in  case  Joseph  John  Grove,  the  son,  shall 
die  in  the  lifetime  of  Joseph  Grove,  the  father,  without 
leaving  issue  male,  who  shall  survive  Joseph  Grave,  the 
father,  and  live  to  attain  the  age  of  twenty-one  years, 
and  Joseph  Grove,  the  father,  shall  die,  leaving  other 
issue  one  or  more  son  or  sons,  then  to  apply  the  renta 
and  annual  interest  of  my  real  and  personal  estate  in  the 
maintenance  of  such  son  of  Joseph  Grove,  the  father, 
as  for  the  time  being  shall  be  the  eldest  son  or  only 
son  of  Joseph  Grove,  the  father,  until  such  eldest  son 
or  only  son  shall  attain  the  age  of  twenty-one  years, 
and  when  such  eldest  son  or  only  son  shall  attain 
the  age  of  twenty-one  years,  then  to  convey,  assign, 
transfer,  and  pay  my  real  and  personal  estate  unto 
such  eldest  son  or  only  son;  but  in  case  none  of 
them  John  Grove,  Joseph  Grove  the  father,  and  Joseph 
John  Grove  the  son,  shall  happen  to  leave  any  son 
or  sons  who  shall  survive  the  survivor  of  them  John 
Grove,  Joseph  Grove,  and  Joseph  John  Grove,  and  live 
to  attain  the  age  of  twenty-one  years,  then,  during 
the  life  of  my  third  nephew  Henry  Grove,  to  pay  the 
rents  and  annual  interest  of  my  real  and  personal  estate 
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unto  Henry  Grave;  and  after  the  death  of  Henry  Grave, 
in  case  he  ehall  leave  issue  one  or  more  son  or  sons^ 
then  to  apply  the  rents  and  annual  interest  thereof  in 
the  maintenance  of  such  son  of  Henry  Grave,  as  for  the 
time  being  shall  be  the  eldest  son  or  only  son  of  Henry 
Grave,  until  such  eldest  son  or  only  son  of  Henry  Grave 
shall  attain  the  age  of  twenty-one  years^  and  when 
Boch  eldest  son  or  only  son  of  Henry  Grove  shall  attain 
the  age  of  twenty-one  years,  then  to  convey,  assign, 
tnuisfer,  and  pay  my  real  and  personal  estate  unto  such 
eldest  son  or  only  son ;  but  in  case  none  of  them  John 
Grave,  Joseph  Grave,  Joseph  John  Grave,  and  Henry 
Grave,  shall  happen  to  leave  any  son  or  sons  who  shall 
survive  the  survivor  of  them  John  Grave,  Joseph  Grove, 
Joseph  John  Grave,  and  Henry  Grave,  and  shall  live  to 
attain  the  age  of  twenty-one  years,  and/oAn  Grove 
shall  leave  issue  one  or  more  daughter  or  daughters, 
who  shall  survive  the  survivor  of  them  John  Grave, 
Joseph  Grave,  Joseph  John  Grave,  and  Henry  Grave, 
then  from  and  after  the  death  of  the  survivor  of  them 
John  Grave,  Joseph  Grove,  Joseph  John  Grove,  and 
Henry  Grave,  and  of  their  issue  male  under  the  age  of 
twenty-one  years,  to  pay  all  the  rents  and  annual  interest 
of  my  real  and  personal  estate  for  the  maintenance  of 
such  daughter  of  John  Grave,  as  for  the  time  being  shall 
be  the  eldest  daughter  or  only  daughter  of  John  Chrave, 
until  such  eldest  daughter  or  only  daughter  shall  attain 
the  age  of  twenty-one  years;  and  when  such  eldest  daugh- 
ter or  only  daughter  shall  attain  the  age  of  twenty-one 
years,  then  to  convey,  assign,  transfer,  and  pay  my  real 
and  personal  estate  unto  such  eldest  daughter  or  only 
daughter;  but  in  case  there  shall  be  no  such  issue 
female  of  John  Grave,  then,  from  and  aft^r  the  decease 
of  the  survivor  of  them  John  Grove,  Joseph  Grave, 
Joseph  John  Grave,  and  Henry  Grove,  and  of  their  issue 
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male  under  the  age  of  twenty-one  years,  to  pay  all  the 
rents  and  annual  interest  of  my  real  and  personal  estate 
for  the  maintenance  of  such  daughter  of  Joseph  Grove, 
as  for  the  time  being  shall  be  the  eldest  daughter  or 
only  daughter  of  Joseph  Grove,  until  such  eldest  daugh- 
ter or  only  daughter  shall  attain  the  age  of  twenty-one 
years ;  and  when  such  eldest  daughter  shall  attain  the 
age  of  twenty- one  years,  then  to  convey,  assign,  trans- 
fer, and  pay  my  real  and  personal  estate  unto  such 
eldest  daughter  or  only  daughter  of  Joseph  Grove;  but 
in  case  there  shall  be  no  issue  female  of  Joseph  Grave, 
then  from  and  after  the  decease  of  the  survivor  of  them 
John  Grove,  Joseph  Grove,  Joseph  John  Grove,  and 
Henry  Grove,  and  of  their  issue  male  under  the  age  of 
twenty-one  years,  to  pay  all  the  rents  and  annual 
interest  of  my  real  and  personal  estate  for  the  mainte- 
nance of  such  daughter  of  Joseph  John  Grove,  as  for  the 
time  being  shall  be  the  eldest  daughter  or  only  daughter 
of  Joseph  John  Grove,  until  such  eldest  daughter  or  only- 
daughter  shall  attain  the  age  of  twenty-one  years ;  and 
when  such  eldest  daughter  or  only  daughter  shall  attain 
the  age  of  twenty-one  years,  then  to  convey,  assign,  trans- 
fer, and  pay  my  real  and  personal  estate  unto  such  eldest 
or  only  daughter  of  Joseph  John  Grove;  but  in  case  there 
shall  be  no  issue  female  of  Joseph  John  Grove,  then  from 
and  after  the  decease  of  the  survivor  of  them  John 
Grove,  Joseph  Grove,  Joseph  John  Grove,  and  Henry 
Grove,  and  of  their  issue  male  under  the  age  of  twenty- 
one  years,  to  pay  all  the  rents  and  annual  interest  of 
my  real  and  personal  estate  for  the  maintenance  of  such 
daughter  of  Henry  Grove,  as  for  the  time  being  shall  be 
the  eldest  daughter  or  only  daughter  of  Henry  Grove, 
until  such  eldest  or  only  daughter  shall  attain  the  age 
of  twenty-one  years ;  and  when  such  eldest  or  only 
daughter  shall  attain  the  age  of  twenty-one  years,  then 
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to  convey,  assign,  transfer,  and  pay  my  real  and  per- 
sonal estate  unto  such  eldest  or  only  daughter  of  Henry 
Grave. 

The  testator  then  proceeded  to  direct  that  John  Grove^ 
Joteph  Grove,  Joseph  John  Grove  and  Henry  Grove  and 
their  issue  male  and  the  husbands  of  their  issue  female, 
entitled  to  the  rents  and  annual  interest  or  to  the  con- 
veyance and  assignment  of  the  real  and  personal  estate, 
should,  within  twelve  months  afler  so  becoming  entitled, 
take  the  name  and  arms  otHillersdony  or  in  default  thereof 
that  the  person  or  persons  who  would  be  entitled  in  case 
the  person  or  persons  neglecting  the  same  were  then 
dead,  should,  upon  complying  with  such  directions,  take 
and  receive  the  said  rents,  interest,  or  conveyance  and 
assignment  in  the  same  manner  as  if  the  person  or  per- 
sons neglecting  to  take  and  use  the  same  was  or  were 
then  dead  without  issue,  and  he  gave  and  devised  and 
bequeathed  the  same  accordingly. 


1848. 


Siatement. 


The  testator  then  proceeded, — "  But  in  case  none  of 
them,  John  Grove,  Joseph  Grove,  Joseph  John  Grove  and 
Henry  Grove  shall  happen  to  leave  issue  male  or  female 
who  shall  survive  the  survivor  of  John  Grove,  Joseph  Grove, 
Joseph  John  Grove  and  Henry  Grove,  and  live  to  attain 
the  age  of  twenty-one  years,  or  if  they  John  Grave,  Joseph 
Grave,  Joseph  John  Grove,  and  Henry  Grove  or  their  issue, 
when  and  as  they  shall  respectively  become  entitled  to  the 
rents  and  annual  interest,  or  to  a  conveyance,  assignment 
and  transfer  of  my  real  and  personal  estate,  or  within 
twelve  months  afterwards,  sliall  omit,  neglect,  or  decline 
to  take  and  use  my  name  and  arms  in  the  manner  here- 
inbefore directed,  then  upon  trust,  and  I  give,  devise 
and  bequeath  my  said  real  and  personal  estate  and  effects 
unto  and  amongst  all  and  every  of  my  nieces,  the  daugh- 
ter and  daughters  of  my  sister  Louisa  Grove,  and  all  and 
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male  under  the  age  of  twenty-one  years,  to  pay  all  the 
rents  and  annual  interest  of  my  real  and  personal  estate 
for  the  maintenance  of  such  daughter  of  Joseph  Grove, 
as  for  the  time  being  shall  be  the  eldest  daughter  or 
only  daughter  of  Joseph  Grove,  until  such  eldest  daugh- 
ter or  only  daughter  shall  attain  the  age  of  twenty-one 
years ;  and  when  such  eldest  daughter  shall  attain  the 
age  of  twenty- one  years,  then  to  convey,  assign,  trans- 
fer, and  pay  my  real  and  personal  estate  unto  such 
eldest  daughter  or  only  daughter  of  Joseph  Grove;  but 
in  case  there  shall  be  no  issue  female  of  Joseph  Grove, 
then  from  and  after  the  decease  of  the  survivor  of  them 
John   Grove,   Joseph    Grove,   Joseph   John   Grove,   and 
Henry  Grove,  and  of  their  issue  male  under  the  age  of 
twenty-one   years,   to  pay   all  the  rents  and  annual 
interest  of  my  real  and  personal  estate  for  the  mainte- 
nance of  such  daughter  of  Joseph  John  Grove,  as  for  the 
time  being  shall  be  the  eldest  daughter  or  only  daughter 
of  Joseph  John  Grove,  until  such  eldest  daughter  or  only^ 
daughter  shall  attidn  the  age  of  twenty-one  years ;  and. 
when  such  eldest  daughter  or  only  daughter  shall  attiun. 
the  age  of  twenty-one  years,  then  to  convey,  assign,  trans- 
fer, and  pay  my  real  and  personal  estate  unto  such  eldest 
or  only  daughter  of  Joseph  John  Grove;  but  in  case  there 
shall  be  no  issue  female  of  Joseph  John  Grove,  then  from 
and  after  the  decease  of  the  survivor  of  them  John 
Grove,  Joseph   Grove,  Joseph  John   Grove,   and  Henry 
Grove,  and  of  their  issue  male  under  the  age  of  twenty- 
one  years,  to  pay  all  the  rents  and  annual  interest  of 
my  real  and  personal  estate  for  the  maintenance  of  such 
daughter  of  Henry  Grove,  as  for  the  time  being  shaU  be 
the  eldest  daughter  or  only  daughter  of  Henry  Grove, 
until  such  eldest  or  only  daughter  shall  attain  the  age 
of  twenty-one  years;   and  when  such  eldest  or  only 
daughter  shall  attain  the  age  of  twenty-one  years,  then 
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to  convey,  assign,  transfer,  and  pay  my  real  and  per- 
sonal estate  unto  such  eldest  or  only  daughter  of  Henry 
Orcve. 

The  testator  then  proceeded  to  direct  that  John  Grove^ 
Joteph  Grove^  Joseph  John  Grove  and  Henry  Grove  and 
their  issue  male  and  the  husbands  of  their  issue  female, 
entitled  to  the  rents  and  annual  interest  or  to  the  con- 
veyance and  assignment  of  the  real  and  personal  estate, 
should,  within  twelve  months  after  so  becoming  entitled, 
take  the  name  and  arms  of  Hillersdon^  or  in  default  thereof 
that  the  person  or  persons  who  would  be  entitled  in  case 
the  person  or  persons  neglecting  the  same  were  then 
dead,  should,  upon  complying  with  such  directions,  take 
and  receive  the  said  rents,  interest,  or  conveyance  and 
assignment  in  the  same  manner  as  if  the  person  or  per- 
sons neglecting  to  take  and  use  the  same  was  or  were 
then  dead  without  issue,  and  he  gave  and  devised  and 
bequeathed  the  same  accordingly. 


1843. 


Statement. 


The  testator  then  proceeded, — "  But  in  case  none  of 
them,  John  Grove,  Joseph  Grove,  Joseph  John  Grove  and 
Henry  Grove  shall  happen  to  leave  issue  male  or  female 
who  shall  survive  the  survivor  of  John  Grove,  Joseph  Grove, 
Joseph  John  Grove  and  Henry  Grove,  and  live  to  attain 
the  age  of  twenty-one  years,  or  if  they  John  Grove,  Joseph 
Grave,  Joseph  John  Grove,  and  Henry  Grove  or  their  issue, 
when  and  as  they  shall  respectively  become  entitled  to  the 
rents  and  annual  interest,  or  to  a  conveyance,  assignment 
and  transfer  of  my  real  and  personal  estate,  or  within 
twelve  months  afterwards,  shall  omit,  neglect,  or  decline 
to  take  and  use  my  name  and  arms  in  the  manner  here- 
inbefore directed,  then  upon  trust,  and  I  give,  devise 
and  bequeath  my  said  real  and  personal  estate  and  effects 
unto  and  amongst  all  and  every  of  my  nieces,  the  daugh- 
ter and  daughters  of  my  sister  Louisa  Grove,  and  all  and 
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every  the  child  and  children  male  and  female  of  such  my 
nieces  who  shall  be  living  at  the  time  of  my  deaths  and  to 
his^  her^  and  their  heirs^  executors  and  administrators  for 
ever^  equally  share  and  share  alike^  to  take  as  tenants  in 
common^  and  not  as  joint  tenants,  and  I  direct  my  trus- 
tees^ &C.,  to  convey,  assign,  transfer  and  pay  the  same 
accordingly." — And  he  appointed  his  said  trustees,  and 
John  Grave,  hb  executors. 


The  testator  died  in  1807,  leaving  the  said  /oAn, 
Joseph,  Joseph  John,  and  Henry,  and  also  some  daughters 
of  Louisa,  surviving.  The  residuary  estate  qf  the  tes- 
tator consbted  of  freehold,  copyhold,  and  leasehold 
estates,  and  of  stock  in  the  public  funds.  John  Cfrove 
took  the  name  and  arms  of  HiUersdon,  and  received  the 
rents  and  interest  until  his  death.  He  died  in  1839, 
leaving  the  Plaintiff,  his  only  son  (who  had  previously 
attained  his  age  of  twenty-one)  surviving.  The  bill 
was  filed  by  the  Plaintiff  afler  the  death  of  his  father, 
praying  that  the  trustees  might  be  decreed  absolutely  to 
convey,  surrender,  and  assign  the  said  estates  unto  the 
use  of  the  Plaintiff,  his  heirs,  executors,  administrators, 
and  assigns  respectively,  and  to  transfer  the  said  stock 
to  him,  for  his  own  use  and  benefit. 

At  the  hearing  the  question  arose  whether  the  two 
nephews,  Joseph  Grove  and  Joseph  John  Grove,  were  ne- 
cessary parties  to  the  suit,  and  the  case  was  argued, 
first,  on  the  point  of  parties,  and  then,  by  direction 
of  the  Court,  on  the  construction  of  the  will. 


Argtiment.  Mr.  Kenyan  Parker  and  Mr.  Haldane,  for  the  Plaintiff, 
cited  Uthwatt  v.  Bryant  {a).  Roe  d.  Allport  v.  Bacon  (J), 
Jenkins  v.  Herries  (c). 


(a)  6  Taunt.  317. 
(6)  4  Mau.  &  Sel.  366. 


(c)  4  Madd.  82. 
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Mr,  Koey  Mr.  Rmpell,  Mr.  Lavat,  Mr.  Campbell,  Mr.        1843. 
JBactMi  Mr.  Wood,  Mr.  Benshaw,  Mr.  Grave,  and  Mr.    hillbmdon 
WUhinsonj  appeared  for  the  several  Defendants  (a). 


V. 

Lows. 


The  other  cases  cited  were  Smith  v.  Pybus  (*),  Doe  d.     ^9^^*- 
GwilHm  V.  Gwillim  (c),  J5rMC«  v.  Bainbridffe  (rf),  Lorrf 
Stamford  v.  Hobart  (c),  PapiUon  v.  FJwce  (/). 


Vice-Chancellor  : — 

The  Plaintiff,  in  this  case,  claims  an  absolute  interest 
in  the  estates  which  are  the  subject  of  the  gift,  upon  the 
ground  that  he  has  performed  the  two  conditions  which 
are  annexed  to  such  gift  to  him— one  being  that  he 
should  survive  his  father,  John  Grove,  and  the  other 
that  he  should  attain  the  age  of  twenty-one.  The 
PMntiff  relies  upon  the  simple  words  which,  he  con- 
tends, direct  that,  in  case  he  should  attain  twenty-one 
and  survive  his  father,  the  trustees  shall  convey  to  him 
the  real  estate  in  fee.  On  the  other  hand,  the  special 
words  used  in  the  will  to  describe  the  event  on  which 
other  parties  are  to  take,  are  relied  upon  as  excluding 
the  absolute  interest  of  the  Plaintiff.  The  Defendants 
have  argued  that  although  the  plaintiff,  surviving  his 
father  and  attaining  twenty-one,  has  acquired  some 
present  interest  in  the  property,  yet,  in  the  event  of  his 
not  surviving  the  survivor  of  the  three,  or  in  the  event 
of  no  son  of  some  one  of  them  surviving  the  survivor  of 
the  three,  the  estate  is  pvcn  over.  The  persons  inter- 
ested in  this  view  of  the  question  are  Henry, — any  son 


Judgment, 


(a)  The  points  sufficiently  ap- 
pear in  the  judgment. 
(6)  9  Ves.  566. 
(e)  5  B.  &  Adol.  222. 


(d)  2  Brod.  &  Bing.  123. 

(e)  3Bro.  P.  C.31. 
(/)  2  P.  Wms.  471. 
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Henry  may  have,  —  the  daughters,  if  any,  of  John 
Gravcy  Joseph  Grove,  and  Joseph  John  Grave,  and,  lastly, 
the  daughters  of  Louisa,  to  whom  the  estate  is  giy^i  by 
the  ultimate  limitations  in  the  will,  provided  others  do 
not  take. 


In  order  to  expliun  the  view  which  I  take  of  this  case, 
I  shall  first  advert  to  that  clause  which,  as  I  have  said, 
describes  the  event  on  which  Henry  is  to  take;  and 
without  saying  what  the  construction  of  that  dause 
taken  with  the  whole  will  is,  I  think  it  can  admit  of  no 
doubt  (and,  in  fact,  it  was  conceded  in  argument),  that 
if  the  words  which  describe  the  events  upon  which  the 
gifl  to  Henry  is  to  take  effect  were  omitted,  the  direc- 
tion to  the  trustees  to  convey,  transfer,  assign,  and  pay 
the  real  and  personal  estate  of  the  testator  to  the  first 
son  of  John  who  should  survive  his  father,  and  attain 
twenty-one,  is  sufficient  to  give  and  would  give  to  sudi 
son  of  John  an  absolute  interest  in  the  real  and  personal 
estate.  I  think  it  is  equally  dear,  that,  if  the  words 
which  describe  the  event  upon  which  the  gift  to  Henry 
is  to  take  effect  stood  alone,  these  words  would  entitle 
Henry  to  claim  an  interest  in  the  testator's  estate,  unless 
a  son  of  any  one  of  his  three  nephews,  John,  Joseph,  and 
Joseph  John,  should  survive  the  survivor  of  such  three 
nephews,  and  attain  the  age  of  twenty-one.  The  Plain- 
tiff, however,  says  that,  taking  the  latter  clause,  not 
alone,  but  in  connection  with  the  whole  will,  the  inten- 
tion is  clearly  expressed  that  the  trustees  are  to  convey, 
assign,  and  pay  the  real  and  personal  estate  absolutely 
to  a  son  of  John,  surviving  him,  and  attaining  twenty- 
one,  and  that  such  conveyance,  assignment,  and  pay- 
ment will  supersede  all  the  subsequent  directions  in  the 
will.  He  says  that  the  gifts  to  Joseph  and  Joseph  John, 
and  their  sons,  are  made  by  way  of  substitution  of  the 
csftiitc  given  to  him,  the  [)lnintiff,  only  in  case  John  Grove 
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flhoold  leave  no  son  who  should  survive  him^  and  live  to 
mttain  twenty-one;  and  that,  inasmuch  as  that  event 
has  happened,  the  gifl  to  Josephy  and  the  other  parties, 
can  never  take  effect,  and  that  the  estate  to  himself  has 
therefore  become  absolute.  He  contends,  in  effect,  that 
the  scheme  of  the  will  is  to  retidn  the  estate  in  the 
hands  of  the  trustees  until  such  son  of  John  should 
take,  or,  failing  such  son,  until  some  other  person, 
described  in  the  will,  should  be  entitled  to  call  for  a 
conveyance  or  assignment,  and  that  the  first  person  who 
should  so  become  entitled  was  intended  to  take  the 
estate  absolutely. 
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I  am  clearly  of  opinion  with  the  Pl^tiff,  upon  the 
gifts  in  the  will  preceding  that  to  Henry,  unless  the 
clause  describing  the  events  upon  which  Henry  is  to 
take  is  sufBcient  to  control  the  antecedent  words  of  the 
wilL  The  Plaintiff^s  construction  is  according  to  the 
natural  import  and  effect  of  the  words  of  the  will,  and 
18  fortified  iby  the  consideration  that  the  direction  to  the 
trustees  to  convey  and  assign  to  different  persons  men- 
tioned in  the  will,  necessarily  supposes  that  no  convey- 
ance or  assignment  can  have  been  previously  executed. 
The  difficulty  of  the  Plaintiff  is  in  reconciling  his 
construction  with  the  clause  which,  according  to  the 
Defendants'  argument,  gives  the  estate  over  to  Henry 
in  the  event  specified. 


Upon  the  question  what  effect  (if  any)  that  clause 
should  have  upon  the  gift  to  the  Plfdntiff,  different 
views  have  been  presented  to  me  by  different  parties 
opposing  the  Plaintiff's  claim  to  an  absolute  interest. 
All  agree  in  contending  that  the  Plaintifi^s  construction 
of  the  will  is  erroneous;  but  they  differ  widely  in  their 
views  of  what  its  effect  should  be.  On  behalf  of  the 
sisters  of  the  Plaintiff,  it  has  been  contended  that  the 
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clause  In  question  reduces  the  Pliuntiff's  interest  to  an 
estate  for  life,  ^ving  estates  in  remainder  for  life,  by 
implication,  to  Joseph  and  Jostph  JohUi  in  the  event  of 
the  Plaintiff's  dying  in  the  lifetime  of  Joseph  and  Joseph 
Johuy  and  of  the  survivor  of  them,  and  requiring  the 
Court  to  respite  the  conveyance,  assignment^  and  pay* 
ment,  which  the  will  directs,  during  the  lives  of  Joseph 
and  Joseph  Johtiy  and  the  survivor. 


On  the  other  hand,  Henryy  and  the  children  of  lAndsa 
and  other  parties  opposing  the  Plidntiff,  have  admitted 
that  the  Plaintiff  is  entitled  to  call  for  a  oonveyBnoe  and 
transfer  of  the  entire  interest,  but  contend  that  the  in- 
strument of  conveyance  should  contain  a  proviso  for  de- 
termining the  Plaintiff's  interest  in  the  event  of  the  soil 
of  any  of  the  three  nephews  surviving  the  survivor  of* 
them,  and  attaining  twenty-one ;  and  that  the  Coui^ 
must  secure  the  personal  estate  until  the  event  shall  be 
determined.  On  this  point,  with  respect  to  which  the 
Defendants  thus  differ,  I  have  no  hesitation  in  saying  I 
think  the  argument,  which  requires  me  to  ^ve  the 
Plaintiff  a  life  estate  only,  and  to  imply  life  estates  to 
Joseph  and  Joseph  Johuy  and  to  respite  the  conveyance, 
assignment,  and  payment,  cannot  be  supported.  The 
direction  to  convey  and  transfer,  taken  alone,  is  (as  I 
have  already  intimated)  a  direction  to  pass  the  absolute 
interest  Construing  that  direction  according  to  the  l^al 
as  well  as  natural  import  of  the  words,  it  must  cany 
the  entire  interest.  What  is  there  to  limit  the  Plaintiff's 
estate  to  an  estate  for  life?  His  death  will  not  give  the 
estate  over.  It  is  given  over,  not  on  his  death,  but  only 
in  case  none  of  the  nephews  named  should  have  a  son 
surviving  such  three  nephews.  His  estate,  the  Defend- 
ants admit,  may  continue  after  his  own  death,  and  ulti- 
mately become  absolute,  by  reason  of  one  of  the  sons 
surviving  the  survivor  of  the  nephews.    And  if  I  should 
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give  a  life  interest  onlj  to  the  Plaintiff^  and  he  should 
cEe,  leaving  Joseph  or  Joseph  Johriy  upon  what  principle 
oan  I  give  life  estates  in  remainder  to  them  by  implica- 
"tion?     The  testator  has  given  them  express  estates,  not 
1>7  way  of  remainder,  but  in  case  John  Grove  shall  leave 
mo  son  who  shall  survive  him  and  attdn  twenty-one 
years  of  age.  Nor,  if  I  were  to  give  the  Plaintiff  a  life 
estate  only,  is  there  any  thing  in  the  will  to  carry  the 
estate  to  any  other  person  during  the  lives  of  Joseph  and 
Joseph  John  and  the  survivor,  if  either  of  them  should 
outlive  the  Plaintiff.    Again,  if  I  respite  the  convey- 
ance, as^gnment,   and  payment  during  the  lives  of 
Joseph  and  Joseph  John,  what  interest  can  the  Plaintiff 
claim  in  the  interval  ?    There  is  no  ^ft  to  him  except 
in  the  direction  to  convey,  assign,  transfer,  and  pay. 
The  effect  of  the  argument  I  am  now  considering  would, 
therefore,  be  to  create  intestacies,  against  which  the  wiU 
itself  provides.     And  why  should  I  do  this  ?    If  the 
testator,  according  to  the  true  construction  of  his  will, 
has  ^ven  his  estate  to  Henry ^  and  a  son  of  Henry y  in 
the  event  of  the  Plaintiff,  or  some  other  son  of  one  of 
the  three  nephews  not  surviving  them, — why  should  the 
Court  depart  from  the  mode  of  giving  effect  to  this  in- 
tention, in  the  manner  pointed  out  by  the  will,  namely, 
by  executory  devise,  and  which,  if  the  intention  be 
made  out,  is  effectual  for  the  purpose,  and  avoids  the  in- 
convenience which  the  contrary  argument  would  intro- 
duce.    Admitting  that,  according  to  the  construction  I 
have  suggested,  there  may  be  some  contingencies  in 
some  events  not  fully  provided  for,  there  is  nothing  in 
that  aspect  of  the  case  to  justify  the  Court  in  ^ving 
a  preference  to  the  Defendants'  argument. 


1843. 


Judgmentm 


The  observations  I  have  made  have  been  applied  only 
to  the  clause  descriptive  of  the  event  upon  which  Henry ^ 
and  a  son  of  Henry ,  are  to  take ;  but  they  apply  to  each 
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successive  clause  in  the  will,  in  which  the  estate  is  given 
over  in  terms  similar  {mutatis  mutandis).  I  oondiudey 
therefore,  that  the  Plaintiff  is  entitled  to  a  conveyance 
of  the  whole  interest,  and  that  he  is  entitled  now  to  call 
for  such  conveyance ;  and  the  only  question  is,  whether 
it  is  to  be  absolute  or  subject  to  an  executory  limitation 
over,  in  the  event  of  there  being  no  son  of  any  of  the 
three  nephews  surviving  them, — ^the  Court,  in  Ihe  latter 
case,  securing  the  personal  estate  until  the  event  shall 
be  determined. 


Now,  I  do  not  mean  to  deny  the  right  of  a  teetatoi     _ 
to  be  capricious  in  the  disposition  of  his  property,  bu1=3 
where  a  plain,  simple,  and  rational  scheme  for  the  dio 
position  of  property,  is  made  by  a  testator  in  one^ 
part  of  his  will,  and  a  clause  (certainly  not  of  inflexible 
construction)  afterwards  occurs,  which,  according  to  on^ 
construction  of  it,  subverts  that  scheme,  and  disappoints 
the  primary  objects  of  the  testator's  bounty ;  and  that^ 
without  any  cause  assigned  by  the  testator,  or  discover- 
able by  the  ingenuity  of  counsel,  it  is  clearly  die  duty 
of  the  Court  to  examine  it  with  care,  and  to  see  whether, 
by  any  reasonable  construction,  of  which  its  words  are 
fairly  susceptible,  it  may  not  be  reconcilable  with  that 
scheme  of  the  will,  about  which,whcn  separately  conside^ 
ed,  no  question  can  arise.     In  this  case  the  intention 
ascribed  to  the  testator  by  the  Defendants'  argument  is 
most  capricious  and  irrational.     I  will  take  a  single  ex- 
ample.    The  objects  of  the  testator's  bounty  are, — 1st 
John;   2nd.   Sons  of  John;    3rd.  Joseph;   4th.  JosepI 
John  ;  5th.  Sons  of  Joseph  John;  6th.  Henry;  and  7tl 
Henry  and  his  male  issue.    Now,  any  thing  which,  upc 
the  failure  of  an  estate  given  to  one  of  those,  shou 
give  the  estate  over  to  the  other  next  in  successioc 
intelligible ;  but  a  clause,  which  arbitrarily  determi 
the  estate  of  any  of  them,  without  reference  to  the 
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tereBt  of  the  others,  must  excite  a  doubt  as  to  the  ac^ 
eoncy  of  the  expression,  unless  that  expression  be  very 
dear  and  precise.  The  Plaintiff,  next  to  John^  was  the 
first  object  of  the  testator's  bounty.  By  the  events  of 
surviving  his  father  and  attaining  twenty-one,  he  be- 
oomes  entitled  to  the  estate:  but  of  necessity  he  excludes 
all  the  other  nephews.  The  Plaintiff,  I  will  sup}x>se, 
has  a  family ;  he  calls  for  and  obtains  a  conveyance  of 
the  estate,  which  the  trustees  are  directed  to  make, — ^hc 
dies,  leaving  a  family  and  Joseph  and  Joseph  John  sur- 
viving him.  Now,  what  is  the  effect  of  the  convey- 
ance? Does  his  death  determine  his  estate?  Certainly 
not.  Nothing  can  be  more  dear  than  that,  if  an  estate 
be  given  to  a  person,  with  a  limitation  over  on  a  cert^n 
event,  the  first  estate  is  absolute,  unless  that  event 
happens.  Notwithstanding  the  Plaintiff  dies,  the  estate 
remains  in  his  family,  and  will  go  either  to  his  heir- 
at-law,  or  to  his  devisee,  or  in  any  way  in  which  he 
may  dispose  of  it,  subject  only  to  the  question,  whether 
it  will  not  go  over  according  to  the  devise  in  the  events 
described  by  that  which  is  stated,  as  being  an  executory 
limitation.  The  death  of  the  Plaintiff  in  the  lifetime  of 
Joseph^  or  Joseph  John^  does  not  therefore,  in  this  view, 
determine  the  Plaintiff's  estate ;  but  a  certain  event  may 
lumpen  which  would  determine  it,  and  that  not  in  favour 
of  any  of  the  objects  who  come  next  in  the  distribution 
of  the  testator*s  bounty.  The  estate  would  continue  as 
part  of  the  Plaintiffs  estate,  until  it  was  seen  whether 
a  son  of  John,  other  than  the  Plaintiff,  or  a  son  of  Joseph, 
or  a  son  of  Joseph  John,  should  survive  the  survivor  of 
the  three  nephews,  and  attain  the  age  of  twenty-one ; 
in  that  case  the  estate  will  not  go  over  to  Henry,  but 
will  remain  absolute  in  the  Plaintiff.  The  proposition 
is  not  that  the  Plaintiff  must  Iiimself  survive  Joseph 
and  Joseph  John,  in  order  that  the  estate  may  become 
absolute,  but  that  some  one  of  the  excluded  parties  may 
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successive  clause  in  the  will,  in  which  the  estate  is  given 
over  in  terms  similar  {mutatis  mutandis),  I  conclude, 
therefore,  that  the  Plaintiff  is  entitled  to  a  conveyance 
of  the  whole  interest,  and  that  he  is  entitled  now  to  call 
for  such  conveyance ;  and  the  only  question  is,  whether 
it  is  to  be  absolute  or  subject  to  an  executory  limitation 
over,  in  the  event  of  there  being  no  son  of  any  of  the 
three  nephews  surviving  them, — the  Court,  in  the  latter 
case,  securing  the  personal  estate  until  the  event  shall 
be  determined. 


Now,  I  do  not  mean  to  deny  the  right  of  a  testator 
to  be  capricious  in  the  disposition  of  his  property,  but 
where  a  plain,  simple,  and  rational  scheme  for  the  dis- 
position of  property,  is  made  by  a  testator  in  one 
part  of  his  will,  and  a  clause  (certainly  not  of  inflexible 
construction)  afterwards  occurs,  which,  according  to  one 
construction  of  it,  subverts  that  scheme,  and  disappoints 
the  primary  objects  of  the  testator's  bounty ;  and  that, 
without  any  cause  assigned  by  the  testator,  or  discover- 
able by  the  ingenuity  of  counsel,  it  is  clearly  the  duty 
of  the  Court  to  examine  it  with  care,  and  to  see  whether, 
by  any  reasonable  construction,  of  which  its  words  are 
fairly  susceptible,  it  may  not  be  reconcilable  with  that 
scheme  of  the  will,  about  which,  when  separately  consider- 
ed, no  question  can  arise.  In  this  case  the  intention 
ascribed  to  the  testator  by  the  Defendants'  argument  is 
most  capricious  and  irrational.  I  will  take  a  single  ex- 
ample. The  objects  of  the  testator's  bounty  are, — 1st. 
John;  2nd.  Sons  of  John;  3rd.  Joseph;  4th.  Joseph 
John;  5th.  Sons  of  Joseph  John;  6th.  Henry;  and  7th. 
Henry  and  his  male  issue.  Now,  any  thing  which,  upon 
the  failure  of  an  estate  given  to  one  of  those,  should 
give  the  estate  over  to  the  other  next  in  succession  is 
intelligible ;  but  a  clause,  which  arbitrarily  determines 
the  estate  of  any  of  them,  without  reference  to  the  in- 


CASES  IN  CHANCERY. 


367 


t»re6t  of  the  others,  must  excite  a  doubt  as  to  the  ac^ 
3iiracy  of  the  expression^  unless  that  expression  be  very 
dear  and  precise.  The  Plaintiff,  next  to  John^  was  the 
BiBt  object  of  the  testator's  bounty.  By  the  events  of 
nirviving  his  father  and  attaining  twenty-one,  he  be- 
Domes  entitled  to  the  estate:  but  of  necessity  he  excludes 
all  the  other  nephews.  The  Plaintiff,  I  will  suppose, 
haa  a  family ;  he  calls  for  and  obtains  a  conveyance  of 
the  estate,  which  the  trustees  are  directed  to  make, — ^he 
^esy  leaving  a  family  and  Joseph  and  Joseph  John  sur- 
viving him.  Now,  what  is  the  effect  of  the  convey- 
ance? Does  his  death  determine  his  estate?  Certainly 
not.  Nothing  can  be  more  clear  than  that,  if  an  estate 
be  given  to  a  person,  with  a  limitation  over  on  a  certain 
event,  the  first  estate  is  absolute,  unless  that  event 
happens.  Notwithstanding  the  Plaintiff  dies,  the  estate 
remains  in  his  family,  and  will  go  either  to  his  heir- 
at-law,  or  to  his  devisee,  or  in  any  way  in  which  he 
may  dispose  of  it,  subject  only  to  the  question,  whether 
it  will  not  go  over  according  to  the  devise  in  the  events 
described  by  that  which  is  stated,  as  being  an  executory 
limitation.  The  death  of  the  Plaintiff  in  the  lifetime  of 
Joseph^  or  Joseph  John^  does  not  therefore,  in  this  view, 
determine  the  Plaintiff's  estate ;  but  a  certain  event  may 
lumpen  which  would  determine  it,  and  that  not  in  favour 
of  any  of  the  objects  who  come  next  in  the  distribution 
of  the  testator's  bounty.  The  estate  would  continue  as 
part  of  the  Plaintiff's  estate,  until  it  was  seen  whether 
a  son  of  John^  other  than  the  Plaintiff,  or  a  son  of  Joseph, 
or  a  son  of  Joseph  John,  should  survive  the  survivor  of 
the  three  nephews,  and  attain  the  age  of  twenty-one ; 
in  that  case  the  estate  will  not  go  over  to  Henry ,  but 
will  reuMun  absolute  in  the  Plaintiff.  The  proposition 
is  not  that  the  Plaintiff  must  Iiimself  survive  Joseph 
and  Joseph  John,  in  order  that  the  estate  may  become 
absolute,  but  that  some  one  of  the  excluded  parties  may 
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ever  he  might  be^  had  also  died  without  leavmg  a  son 
who  should  survive  him^  and  attain  twenty-one» — makes 
use  of  the  language  on  which  the  question  ari8e8,-4ui- 
guage  which  would  be  accurate  if  the  events  had  ac- 
tually happened^  which  the  testator  supposes,  but  is 
certainly  not  accurate  without  that  explanation.  The 
testator's  meaning  is,  if  all  his  three  nephews  ahoold 
die  without  leaving  a  son  who  should  survive  his  parent, 
and  attain  twenty-one,  then  the  estate  should  go  to 
Henry. 


I  think  I  am  justified  in  giving  this  constmction 
to  the  will,  on  several  grounds: — The  opposite  con- 
struction is  capricious  and  irrational ; — and  it  subverts 
that  scheme  of  the  will,  which  is  expressed  in  dear  and 
unambiguous  language  in  all  other  parts  of  it ; — it  would 
also  render  the  direction  to  the  trustees  to  convey,  tranfr* 
fcr,  and  pay,  except  in  a  single  instance,  incapable  (tf 
execution ;  whereas  it  is  capable  of  complete  execution 
upon  the  principle  that  the  estates  are  given  by  way  of 
substitution.  There  is  also  the  theory  which  I  have 
founded  on  the  antecedent  language, — that  the  testaUnr 
himself  supposes  events  to  have  happened  which  have 
not  taken  place,  and  has,  therefore,  contemplated  a 
state  of  things  which  does  not  exist.  I  may  men- 
tion another  ground,  which  though  of  little  wei^t 
alone,  yet  fortifies  this  view  of  the  case, — when  tbe 
testator  comes  to  the  limitations  to  daughters  he  refers 
to  his  former  disposition,  and  describes  the  events  which 
would  leave  the  estates  undisposed  of,  as  occurring 
^^afler  the  decease  of  the  survivor  of  them,  the  said 
Johriy  Joseph  Johiy  and  Henry ^  and  of  their  issue  male 
under  the  age  of  twenty-one."  After  a  gift  to  issue 
coming  within  a  special  description,  a  reference  to  such 
issue,  by  the  general  term  of  issue  male,  would,  on  the 
general  rule  of  construction,  be  regarded  merely,  as  an 
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isaQCiinite  lefeience  to  what  had  gone  before,  and  mean-  1848. 
ing  the  same  thing;  but  I  am  satisfied  that  the  testator 
here  meant  to  describe  the  estates^  which  he  supposed  he 
had  preyiously  given  in  certsdn  events;  and  that  he  in- 
tended to  point  out  that  the  taking  effect  of  the  estates  «^V»"'»'- 
he  was  then  ^ving  depended  on  the  failure  of  issue 
nude  of  the  three  nephews  attaining  twenty-one. 

Li  ^ving  to  this  will  the  construction  that  I  feel 
bcmnd  to  give,  and,  according  to  which,  the  Plaintiff 
takes  an  absolute  interest,  the  testator's  imequivocal 
^Erections, — that  the  trustees  shall  convey,  assign,  trans- 
&r,  fmd  pay  over  the  real  and  personal  estate, — ^have 
their  fidl  effect,  which,  if  the  opposite  construction  were 
admitted,  they  could  not  have.  I  give  those  estates  to  the 
penons, — ^in  the  order, — upon  the  contingencies, — and 
for  -the  estates  and  interests  mentioned  in  the  will,  ac- 
cordingto  the  literal  and  proper  import  of  the  words.  I 
do.  this  with  reference  to  those  parts  of  the  will  which 
oontain  the  primary  intentions  of  the  testator,  in  which 
the  direotionjB  are  simple,  and  the  purpose  is  clear;  and  in 
which,  therefore,  the  chance  of  his  having  failed  cor- 
zeotly  to  express  his  meaning  is  the  least  In  giving 
effect  to  this  part  of  the  will,  I  avoid  the  intestacies  and 
incongruities  which  I  have  pointed  out  as  the  conse- 
quences of  the  construction  urged  by  the  Defendants,  and 
I.modify  the  testator's  words  in  that  part  of  his  will  in 
which  his  directions  are  the  most  complex,  and  the 
chance  of  inaccuracy  of  expression  is  therefore  greatest. 
Language,  which  I  cannot  give  effect  to  in  its  literal  im- 
port, without  imputing  to  ihe  testator  the  most  capri- 
cious, if  not  inconsistent,  intentions,  I  modify — so  as  to 
avoidthose  consequences — but  without  any  direct  violence 
to  the  clause  in  which  that  language  is  found.  Admit- 
ting that,  between  two  inconsistent  clauses  in  a  will,  the 
last  should  prevail,  it  is  a  sound  rule  of  confitruction,  that 
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1843.         an  iDtcntion  plainly  declared  shall  not  be  avoided  by 
HiLLEKSDov    subsequent  words  of  doubtful  import,  which  are  not 
necessarily  irrecondlable  with  the  intention  first  ex- 
pressed. 


V. 
LOWB. 


The  difficulty  arises,  in  this  case,  from  a  cause  whidi 
is  fertile  in  producing  litigation.  If  a  testator,  hayings 
made  a  disposition  of  his  property  on  a  certain  events 
would  be  content  with  simply  saying  that,  ''failing  that 
gift,"  he  gave  it  over  to  some  ulterior  object  of  bounty, 
or  if  he  would  repeat  in  terms  what  he  had  said  before^ 
he  would  seldom  fail  in  effecting  his  intention.  The 
difficulties  commonly  occur  when,  sfter  mating  a  dispo- 
sition of  a  complicated  nature,  the  testator,  intending 
to  make  another  disposition  if  the  first  should  fail,  birt 
neither  simply  stating  that  intention,  nor  taking  the  pains 
to  repeat  the  exact  words,  endeavours  to  give  an  abstract 
of  the  former  gift  The  want  of  correspondence  be- 
tween the  words  describing  the  limitations  over,  and 
those  which  define  the  previous  estates,  is  a  source 
of  nmnerous  suits,  although  morally  the  intention  is 
dear, — ^being,  in  point  of  fact,  only  to  give  the  estate 
over  in  the  event  of  the  previous  limitation  not  taking 
effect;  and  the  whole  tendency  of  the  modem  decisions 
is  so  to  construe  them.  In  the  case  of  ElUcombe  t. 
Gompertz  (a),  the  gift  was  to  particular  grandchildren, 
and  failing  all  grandchildren,  then  over;  but  Lord  Cct- 
tenham  construed  the  latter  gifl  as  a  mere  inaccurate 
mode  of  referring  to  the  former. 

I  am  of  opinion  that  the  Plsuntiff  is  entitled  to  take 
the  estates  absolutely,  and  the  decree  must  be  to  that 
effect 


(o)  3  Myl.  &  Cr.  127. 
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1843. 
BURGE  V.  BRUTTON.  ^SS* 

•p  February. 

JliLEANOR  CORNETT,  by  her  will,  made  in  1814,  An  ezeeator 

appointed  John  Bruttan  and  another,  her  executors.  udtorinacauBe*, 

Bruttm  was  in  partnership  with  Mr.  H.  M.  Ford,  as  ^j^j^^^  ' 

Bolidtor,  at  Exeter,  and  they  were  the  solicitors  of  the  representative 

testatrix.     The  testatrix  died  in  1816,  and  her  will  was  though  he  is 

proved  by  Brutton  alone,  the  other  executor  having  re-  p^'^y^ 

nounced.   Atthetimeof  the  death  of  the  testatrix,  a  suit  "s?^?***^! 

,  ^        '     ^         estate,  sndi 

for  redemption  {ChapKn  v.  Comett)  was  pending  against  cosu  as  he  se- 
ller; and  after  her  death,  Brutton,  as  her  personal  repre-  held  entitled  to 
sentative,  was  made  a  party  to  the  suit  by  revivor.   Brut-  ^t^^^^  ** 

ion  and  Ford  continued  to  act  as  solicitors  in  the  defence  e»^te,  that 

proportion  of 

of  the  suit,  and  in  the  other  business  of  the  testatrix's  es-  the  whole  costs 
tate,  imtil  1818,  when  Brtttion  became,  from  illness,  in-  agent  in  the^^ 
capable  of  transacting  business.  In  1820,  the  family  of  ^^^^] 
Brutton  entered  into  an  arrangement  with  Ford,  by  which  The  repre- 
the  latter  became  the  purchaser  of  Brutton' s  share  in  the  J^IS^^  «e. 
partnership  business.     Ford  thenceforward  acted  as  soli-  cutor,  in  ac- 

,  ,  ,  ,        .      counting  for 

citor  for  the  Defendant  in  the  suit.  Brutton  died  in  the  executor's 
1827,  and  administration,  with  his  will  annexed,  was  trost'cstate,— 
granted  to  the  Defendant  Margaret  Brutton,  his  daughter.  \^^^^  ^  ^ 
Margaret  Brutton  then  entered  into  possession  of  the  way  of  dii- 
property  of  the  testatrix,  including  that  which  was  the  amount  of  a 
subject  of  the  redemption  suit,  and  she  was  made  a  party  f^e  executor*^ 
to  that  suit  by  supplement  fr°™  ^  *««**- 

•^        *^^  tor,  without 

evidence  of 

The  present  bill  was  filed  in  1832,  by  one  of  the  resi-  deht^hy  Uie 
duary  legatees,  who  was  also  administrator  de  bonis  non  ^f^^*!  ^^ 
of  the  testatrix,  for  an  account  of  her  estate  received  by  amount  can 

only  he  claimed 

Brutton,  and  by  the  Defendant.     The  accounts  were  de-  as  a  debt  against 

the  estate. 

An  executor 
is  not  entitled  to  be  allowed  the  costs  of  a  suit  in  respect  of  the  estate,  prosecuted  by  a  soli- 
dtor  whom  he  did  not  employ :  the  solicitor  himself  is  the  party  to  apply  for  costs,  as  a  lien 
on  the  ftrnd  which  he  has  recovered. 
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JStaiement. 


creed  to  be  taken.  The  Defendant  claimed,  by  way  of 
discharge,  the  amount  of  two  bills  of  costs: — Ist.  The 
bill  of  Defendant  Margaret  BrviUnCs  sdidtor,  against 
the  representatives  of  the  testatrix,  from  1808  to  1832, 
121  \8.  6d.  2nd.  The  bill  of  Defendant's  sdScitor, 
in  the  suits  Chaplin  v.  Comett;  Same  v.  Bruttan  ;  Same 
y.  M.  Brutton,  341/.  6s.  lid.  The  Master  disallowed 
both  of  these  bills  of  costs.  The  Defendant  excepted  to 
the  report 


Sxeepttem.  The  exceptions  depended  on  the  following  questions:— 
1st  Whether  the  Master  ought  not  to  have  allowed  so 
much  of  the  bills  of  costs  as  was  due  fix>m  the  testatrix 
to  Bruttan  and  Ford,  her  solicitors,  at  the  time  of  her 
death,  which  amounted  to  about  30L  2nd.  Admitting 
that  BrvMony  being  the  executor,  could  not  chaige  the 
testatrix's  estate  with  costs  to  himself,  Rdbimon  y. 
Pett  (a),  Marshall  v.  HoUcway  (J),  Carmichael  v.  WUr 
son  (c),  New  v.  Jones  (d),  Moore  v.  FroiDd{e)y  or  to  him- 
self and  his  partner  Fordy  Collins  v.  Carey  (jg)]  yet,  in- 
asmuch as,  being  solicitors  practising  in  the  country,  they 
were  obliged  to  employ  a  town  agent, — ^whether  the 
Master  ought  not, — from  the  death  of  the  testatrix  unt3 
January,  1821,  when  the  agreement,  dissolving  the  part- 
nership betweenjBrwfton  and  Fordy  took  effect, — ^to  hate 
allowed,  besides  other  sums  actually  paid  out  of  pocket, 
a  moiety  of  the  costs  in  the  suits,  being  the  proportioii 
which  it  is  the  custom  for  the  town  agent  to  receire. 
3rd.  Whether  the  Master  ought  not,  after  the  dissolu- 
tion of  partnership  between  Brutton  and  Ford,  to  have 


(a)  3  P.  Wms.  240;  and  see  2 
Atk.  60. 

(6)  2  Swans.  452,  463. 

(c)  2  Moll.  350;  S.  C.  4 
Bligh,  N.  S.  146. 


(d)  9  Bythewood  Conyey.  by 
Jarman,  p.  338. 

(e)  3  Myl.  &  Cr.  45. 
(g)  2  Beav.  128. 
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allowed  so  much  of  the  Defendant's  claim  as  oonmsted 
of  the  bills  of  costs  of  Mr.  Ford  alone. 


1843. 


Mr.  Simpkinsan  and  Mr.  IMar  supported  the  excep-     Argummi. 
tions. 

Mr.  Temple,  Mr.  Lovat,  and  Mr.  Walpok,  in  support 
of  the  Master's  report 

On  the  first  point,  the  costs  incurred  in  the  testatrix's 
lifetime^  the  Plaintiff  contended  that,  if  the  Defendant 
had  any  claim  on  this  ground,  it  ought  to  have  been 
made  in  her  ciqiadtj  as  executrix  of  Bruttoriy  or  by  Ford, 
as  a  debt  due  from  the  testatrix's  estate,  and  not  by  way 
of  disdiarge:  that  it  could  not  be  claimed  in  discharge, 
imlese  it  had  been  retained  by  BrtUtan  in  his  lifetime, 
of  which  retainer  there  was  no  evidence.  The  Defend- 
ant contended  that  such  retainer  ought  to  be  presumed. 
Li  addition  to  the  cases  mentioned  above,  the  following 
aathorities  were  cited: — LayfieU  v.  Layfield  (a),  Padget 
▼.  Priest  (4),  Curtis  v.  Vernon  (c),  Loomes  v.  Stothard{d), 
Player  v.  FoxhaU  («),  Spicer  v.  James  (^),  Plumer  v.  Mar- 
chant  (A). 


Vicb-Chancellor  : — 

A  daim  was  made  by  the  Defendant  Margaret 
Bmtlon  to  have  an  allowance  made  to  her  in  respect  of 
certain  costs  which  she  insists  had  either  been  paid  by, 
or  by  the  estate  of,  her  intestate,  Brutton,  or  which  that 
estate  was  liable  to  pay.     It  does  not  distinctly  appear 


(a)  7  Sim.  172. 
\h)  2  T.  R.  97. 
(c)  3  T.  R.  587. 
\d)  1  Sim.  &  St.  458. 
\e)  1  Ru88.  538. 


ig)  2  Myl.  &  K.  387. 

(h)  3  Burr.  1380;  WiUiams 
on  Executors,  Vol.  2,  p.  835  et 
seq.,  3rd  ed. 
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Judgment, 


whether  there  had  been  any  payment,  or  whether  it ' 
merely  a  question  of  liability.     These  costs  eztendck^^ 
over  many  years,  and  have  been  conndered  with  refei 
ence  to  the  circumstances  existing  during  three  ( 
periods.     The  first  period  was  in  the  lifetime  of  tt:::^ 
testatrix.     Brutton  was  a  partner  with  Ford;  and  thar^ 
in  the  lifetime  of  the  testatrix,  acted  as  her  solicitaxs^ 
and  a  sum  of  30/L,  or  thereabouts,  became  due  from  her 
to  the  two.     The  Master  disallowed  this  daim.    The 
argument  on  behalf  of  Margaret  Brutton  was,  that,  in- 
asmuch as  Brutton  was  the  executor  of  the  testatrix,  he 
had  a  right  to  retain  this  debt,  and  therefore,  in  Ae 
way  of  retainer,  it  ought  to  have  been  allowed  in  dis- 
charge of  his  estate.    Now  it  appeared, — ^in  fieust  it  was 
the  case  of  Margaret  Brutton  to  say, — ^that  from  January, 
1821,  the  partnership  between  Brutton  and  Ford  was 
dissolved,  in  consequence  of  Brutton,  owing  to  a  pan- 
lytic  attack,  having  become  totally  incapable  of  busineai. 
The  affidavits  on  that  point  are  very  strong.     Ihe 
business  was  afterwards  carried  on  by  Ford  alone.    It 
does  not  appear  that  Brutton  had  ever  exerdsed  his 
right  of  retainer.     I  do  not  mean  to  question  the  propo- 
sition that  one  of  two  partners  to  whom  a  debt  is 
due,  being  made  an  executor,  might  retain  that  debt 
The  same  reason  seems  to  apply  in  that  case  as  to  a  caBS 
of  his  being  a  sole  creditor.     In  point  of  fact,  however, 
there  was  no  retwier,  nor  anything  done  that  shewed 
an  intention  to  retain.     In  1821,  this  arrangement  took 
place;  in  1827,  Mr.  Brutton  died,  and  before  any  ri^t 
of  retainer  had  been  thought  of,  the  legal  interest  in  the 
debt  had  wholly  devolved  on  Ford  alone,  and,  therefore, 
the  reason  which  would  give  the  right  of  retainer  had 
ceased  to  exist.     It  appears  to  me  that  that  alone  is 
sufficient  to  dispose  of  the  case;  but  I  desired  to  look  at 
the  affidavits,  to  see  whether  the  equitable  interest  had 
not  also  passed,  for,  if  it  had,  that  would  be  an  addi- 
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tional  consideration  for  holding  that  the  right  of  retainer 
mm  extinguished.  It  appeared  to  me  imposmble  to  read 
the  affidavits  without  imderstanding  from  them  that 
Mr.  Ford  claimed  to  be  absolutely  entitled  to  all  the 
profits  of  the  business^  up  to  the  lime  of  the  arrange- 
ment of  the  business  in  1821^  including  the  debt  in 
question. 

[His  Honour  read  the  affidavits,  with  reference  to  the 
illness  and  incapacity  of  Bruttouy  and  the  arrangement 
with  his  family  and  friends,  by  which  Ford  purchased 
all  his  interest  in  the  partnership,  as  well  in  respect  of 
the  business  wbich  had  been  done,  as  of  the  good- will.] 

I  think,  therefore,  that,  in  equity  as  well  as  at  law, 
Bruttan  had  ceased  to  have  any  interest  in  the  debt; 
and,  there  haying  been  no  retainer  in  fact,  nor  any  evi- 
dence of  intention  to  retain,  that  the  Masters  con- 
dusion  was  right  with  respect  to  the  costs  comprised 
in  the  first  period. 

The  second  period  includes  the  time  between  the 
death  of  the  testatrix  and  the  dissolution  of  the  partner- 
ship of  Bruttan  and  Ford;  and,  during  that  period,  it 
appears  that  the  Master  has  allowed  all  payments 
actually  made  by  Brutton,  with  this  exception, — Mr. 
Bruttan,  a  solicitor  in  the  coimtry,  had  employed  a 
London  agent,  and  payments  had  been  made  to  that 
London  agent.  The  question  before  the  Master  was, 
whether  he  was  to  treat  such  payments  as  payments 
actually  made,  and  which  ought  to  be  allowed,  or 
whether  he  was  to  consider  them  as  only  a  part  of  those 
profits  which  the  Court  does  not  allow  an  executor  or 
tmstee  to  make,  and  which  he,  therefore,  could  not 
claim.  The  reason  why  a  trustee  is  not  pennitted  to 
make  a  profit  of  the  business  which  arises  out  of  the 
office  he  holds,  is,  that  he  is  bound  to  exercise  a  control 
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over  the  solidtor  he  empIoTc^  to  wftteh  ihe  proeeecKng^^ 
and  see  that  they  are  proper;  and  the  Court  gmzda  ffli^ 
performance  of  that  duty,  by  exdudh^  him  from 
pecuniary  interest  in  the  steps  that  are  taken.    If 
application  of  that  reasoning  were  carried  to  its  ex\nmnd 
length,  it  appears  to  me  it  would  go  to  exdode  theev^. 
cutor  from  receiving  the  sums  which  have  been  allows/ 
as  payments,  for  it  may  be  said  that  he  had  a  pecuninj 
interest  in  conniving  at  improper  steps  being  taken; 
but  the  Court  does  not  go  that  extreme  length.    In 
this  case,  the  Master  has  allowed  the  sums  paid  \ij 
Bruttony  in  the  course  of  the  proceedings  during  die 
period  to  which  I  am  referring^  and,  I  think,  oorredfy 
allowed  them.    The  Court  invariably  does  8(>,  mdoB 
there  is  some  attempt  to  impeadi  the  propriety  of  wImI 
has  been  done.    Then  the  Court,  having  so  fiur  smI 
that  the  steps  shall  be  recognised,  the  question  is  irii»- 
ther  the  Master  ought  not  to  have  allowed  the  expeiMB 
paid  to  the  agent,  which  stand  upon  the  same  footii^  as 
the  sums  actually  paid;  in  point  of  fact,  whether  by 
pursuing  that  course  he  would  not  have  done  all  wUch 
the  Court  affects  to  do,  which  is  to  deprive  a  solicitor 
and  trustee  of  all  profit  from  the  business.     The  cono- 
derations  on  this  point  are  so  nicely  balanced,  that  I 
have  hesitated  very  much  in  disturbing  the  condoskm 
to  which  the  Master  has  come;  but,  upon  the  whok^  I 
think  that  he  has  drawn  the  line  with  more  than  ne- 
cessary strictness,  in  stopping  at  the  precise  point  at 
which  he  has  made  the  allowance  to  cease.     I  think  I 
may  declare  that  the  Master  ought  to  have  allowed  tiie 
expenses  actually  paid  to  the  i^ent;  and  refer  it  back 
to  him  to  review  his  report,  r^ard  being  had  to  that 
declaration.     That  will  confine  the  alteration  to  that 
point ;  everything  else  will  stand. 

I  have  had  great  difficulty  in  knowing  how  to  deal 
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with  the  daim  for  costs,  incurred  between  the  time  of  1843. 
tiie  allied  dissolution  of  partnership  of  Bruttan  and 
Ferd  and  the  death  of  Brutton.  The  Master,  I  under- 
stand, was  of  opinion,  that,  inasmuch  as  Mr.  Brutton  was 
incapable  of  acting,  no  one  had  power  to  dissolve  the 
partnership  for  him :  that  he  must  be  considered  as  hay* 
ing  been  a  partner  throughout,  and,  therefore,  that  the 
^ase  will  be  govemed  by  the  same  conoderations  which 
p!eriow^Y  apjdied.  It  is  not  very  material  which  way 
ihe  case  is  taken.  If  he  is  to  beconsidered  as  apartner, 
4ie  Master  was  dearly  right  exc^t  as  to  the  agency, 
if  there  were  any  such,  expenses.  I  confess,  however, 
that,  as  the  Defendant's  case  is,  that  the  partnership  was 
£fl0olved, — ^the  representative  of  Bruttan,  in  fact,  adopts- 
lag  and  confirming  the  transacdon,  and  as  the  family, 
wh6  sold  his  share  and  took  the  benefit  of  such  sale,  do  not 
aflbct  to  impeach  the  transaction,  I  think  I  am  pursu- 
ing the  strict  course  of  justice  in  holding  that  the  part- 
nership was  dissolved.  But  what  difference  does  it  make? 
I  must  now  consider  Mr.  Ford  as  standing  in  one  of  two 
characters, — ^he  was  either  a  solicitor  retained  by  some- 
body, or  he  was  acting  officiously.  Then  by  whom  was 
he  retained?  The  original  retainer  was  given  by  John 
Brutton  to  the  firm  of  Ford  and  Brutton.  When  that 
partnership  was  dissolved,  a  new  retainer  would  have 
been  necessaiy,  in  order  that  Ford  should  be  properly 
retained  as  the  solicitor  in  the  cause.  Who  could  give 
him  this  retdner?  I  cannot  upon  these  proceedings 
hold  that  Mr.  Brutton  gave  it,  for  the  whole  case 
raised  by  Margaret  Brutton  is  that,  at  the  time  of  the 
dissolution  in  1821,  and  thenceforward  until  his  death, 
he  was  in  a  state  of  complete  incapacity  either  to  give 
a  retdner  or  do  any  other  act.  The  most  favourable 
way  in  which  I  can  therefore  treat  Mr.  Fordy  is  as  a 
solicitor  who  has  acted  officiously,  and  carried  the 
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1843.  cause  to  a  successful  result.  The  consequence  is,  that 
which  Mr.  Baron  Alderson  held,  and  in  which  I  agreed 
with  him  in  HaU  v.  Laver  {a)y  that  those  who  claim 
the  benefit  of  the  suit, — not  complaining  of  the  mode  of 
Judgmeni.  conducting  it, — shall  pay  the  costs  of  carrying  it  on, 
although  they  may  not  have  employed  the  solicitor  by 
whom  it  was  prosecuted.  This  principle  does  not,  how- 
ever, help  the  Defendant  Margaret  BruttorCs  case,  for  the 
person  to  make  application  for  the  costs  is  not  Margaret 
BruttoHy  but  the  solicitor  who  has  so  acquired  a  title 
to  receive  them.  Mr.  Ford  might  on  that  ground  think 
fit  to  petition  that  the  funds  now  in  Court  shall  not  go 
out  until  the  proper  costs  are  provided  for,  but  this  is 
not  that  proceeding.  It  is  the  claim  of  Margaret  Brut" 
tan^  who  never  retained  him,  and  who  is  a  mere  stranger 
to  the  transaction;  and  I  do  not  think  I  can  possibly  do 
otherwise  than  confirm  the  Master's  report;  although 
the  disallowance  of  this  smn  may  merely  produce  a 
circuity,  and  ultimately  throw  the  same  costs  on  the 
fund  in  another  shape. 

(a)  1  Hare,  571,  575. 
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FISK  V.  NORTON.  27^  <^  3W 

T  January. 

JL  HE  testator,  after  giving  various  legades  and  annui-  A  penon  to 

whom  a  legacy, 


ties,  gave  the  residue  of  his  personal  estate  to  his  ex-  or  anannnitT, 

D,  tobe 
atofth 

at  real  securities,  and  pay  the  dividends,  interest,  and  V^^  f^ 


ecatonf,  upon  trust  to  invest  the  same  in  government  pJd'irot^^ 


the  death  of  the 
annual  income  unto  his  sister  Sarah,  for  and  during  the  legatee  for  life 

term  of  her  natural  life ;  and  from  and  after  the  decease  j^snot  a  i     ^' 


of  the  said  Sarah,  if  his  sister  Elizabeth  should  be  then  ^  S!!^u 
living,  to  pay  out  of  the  said  dividends,  interest,  and  nMtrationofthe 
annual  proceeds,  imto  the  said  Elizabeth,  a  weekly  sum  by  legatees  of 
of  twenty  shillings  for  her  life;  and  upon  further  trust,  of^he'i^mSe 


to  pay  and  apply  the  interest,  dividends,  and  produce  of  «««*'»«• 
lOOOiL,  part  of  the  said  trusts  monies,  into  the  hands  of  cree^for  taking 
his  niece,  Sarah  Fish;  and  after  the  decease  of  Sarah  ^l^^^ 
JFuk,  the  testator  gave  the  said  principal  smn  of  1000/1  tration  rait,  in 
to  her  children.     Aft;er  some  other  ^fts  in  a  similar  aona  interest^" 
form,  the  testator  gave  and  bequeathed  all  his  personal  partiei  at^^ 
estate  which  should  remain  after  payment  of  the  said  I»«»ring« 
legacies,  annuities,  and  weekly  sums,  to  be  equally  di- 
vided between  and  amongst  nine  persons  therein  named ; 
and  in  the  case  of  the  death  of  any  of  them  before  his 
sister  Sarah,  leaving  issue,  he  gave  their  shares  to  their 
children.     The  bill  was  filed  in  the  lifetime  of  Sarah, 
the  tenant  for  Ufe,  by  parties  entitled  to  two  of  the  nine 
residuary  shares,  against  the  executors,  and  the  parties 
claiming  the  other  seven  residuary  shares,  for  the  ad- 
mimstration  of  the  estate. 


At  the  hearing,  Mr.  Walker,  Mr.  Lcvat,  Mr.  Jeremy,  Argumtni. 
Mr.   Terrell,  and  Mr.  Bevir  appeared  for  the  several 
Defendants. 

It  was  objected  that  the  testator's  sister  Elizabeth, 
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FiSK 
V. 

Norton. 


and  his  niece,  Sanzh  Fisk(a\  were  l^atees  of  parts  of 
the  residue,  and  necessary  parties  to  the  suit. 

]VIr.  Baupeasnd  Mr.  Rolt,  for  the  Flaintiflb,  said  that 
the  fflster  £/i7irMAand  the  niece  were  merelj  pecimiazT^ 
l^atee^  whose  l^acies,  instead  of  being  paid  befix^ 
the  interest  of  the  tenant  for  life  commenced,  were  to 
be  paid  after  that  interest  had  determined.    PUgdtjf  r. 
Bawling  (b)* 


Jmdgwtmt.         Ths  Vicb-Chancellor  hdd  that  they  were  not  ne- 
cessary parties. 


The  parties  entitled  under  the  gift  over  to  the  issoe 
of  the  residuary  legatees  dying  before  the  time  of  cEs- 
tribution  being  numerous,  it  was  apprdiended  that  some 
of  them  were  not  parties  to  the  suit,  and  that  the  decree 
might,  in  that  case,  be  inefiectual;  and  it  was  ordered 
that  the  Master  should  inquire  and  state  to  the  Court 
Dtcrte.  '^  whether  there  are  any  and  what  children  of  {the  eight 
survwing  residuary  legatees)  now  living,  and  whether  (a 
deceased  residuary  legatee)  left  any  and  what  children 
him  surviving,  and  whether  such  children  are  now  liv- 
ing or  dead ;  and,  if  dead,  when  they  died,  and  who  is 
or  are  their  personal  representative  or  representatives; 
and  also  inquire  and  state  whether  any  and  what  assign- 
ments or  incumbrances  have  been  executed  or  created 
by  the  several  parties  interested  in  the  residue  of  the 
said  testator's  estate,  or  any  or  either  of  them,  and  what 
person  or  persons  is  or  are  now  interested  in  the  said  re- 
sidue by  virtue  of  any  such  assignments  or  incumbrances; 


(a)  The  same  objection  ap-         (6) 
plied  as  to  others  of  the  legatees     552. 
under  the  will,  in  a  like  situation. 


I  Y.  &  C.  Chan.  Ca., 


Jjccfrt€» 


CASES  IN  CHANCERY.  383 

mod  if  the  Master  ehall  find  that  all  the  children  now  1843. 
living  of  the  said  {eiffht  survimng  residuary  legatees)^  and 
tlie  children  now  livings  and  the  personal  representatives 
of  sach  children,  if  any,  as  are  now  dead,  of  the  said  [de^ 
ceased  residuary  leyatee),  and  also  all  the  incumbrancers 
on  the  said  residue,  are  parties  to  this  suit,  or  to  any 
snit  supplemental  hereto  in  which  a  decree  shall  have 
been  made  far  carrying  an  the  decree  and  proceedings 
m  this  suit,  and  giving  the  parties  thereto  the  benefit  of 
this  suit  and  decree,  then  let  the  Master  take  an  ac- 
count of  the  personal  estate  of  the  testator,"  &c. 


TIPPING  V.  CLARKE.  imandmh 

yy^  February. 

a  HE  Pl^tiff,  a  factor,  had  dealings  with  the  De-     The  38th 

fendant,  a  merchant,  and  disputes  arising  between  them,  g^gt,  1841,  ^. 

the  Defendant,  in  a  letter  to  the  PlaintiflF,  stated  in  J^*^. 

effect,  that  he  had,  with  much  time  and  trouble,  ac-  "wcr  to  decline 

quired  a  knowledge  of  the  contents  of  the  Plaintiff's  interrogatory, 

books,  not  only  relating  to  his  (the  Defendant's)  account,  ^hSi^e^iSght 

but  also  to  the  accounts  of  all  the  Plaintiff's  other  Irish  have  protected 

himself  by  de- 

friends,  and  that  he  (the  Defendant)  intended  to  call  a  mnrrer,  applies 
meeting  of  the  latter,  his  object  being  to  make  a  public  the  demurrer 
exhibition  of  the  Phuntirs  books.    The  Plaintiff  ther^  ^^^^  ^^ 
upon  filed  his  bill,  charrins:  that  the  Defendant  had  by  ^^^  *»▼«  been 

,  .  '  o     &  ^  J    ^  demurrer  to 

surreptitious  and  fraudulent  means  obtained  access  to  the  relief,  as 
the  Plaintiff's  accounts,  books,  and  other  documents,  havebecra de- 
relating  to  the  Plaintiff's  business,  and  had  by  the  like  ^J^e**"^ 
means  made  or  obtained  copies  thereof,  not  only  in  re-     ^^^    ^ 
fisrence  to  his  own  transactions  with  the  Plaintiff,  but  74th  Order  of 

AprU,  1828, 
the  Master  does 
not,  on  the  ground  of  immateriality,  OTerrule  exceptions  for  insufficiency,  unless  it  is  dear 
'  that  the  question  cannot  be  material.     If  the  materiality  be  doubtftd,  the  case  is  not  witinn 
the  Order. 

Construction  of  an  answer,  containing  a  general  denial  of  the  facts  charged,  in  the  terms 
of  the  charge,  with  a  saving  so  fur  ai  the  o&er  statements  in  the  answer  admits  or  explains 
them. 
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GMtp§» 


also  in  referenoe  to  the  Plaintiff'B  dealings  witli  other 
penonSy  and  in  particoLir  with  yarioos  connexiong  and 
fiiends  of  the  Pkintiff  in  Ireland  and  elsewhere,  in 
which  the  Defendant  had  no  concern*  The  bill  cfaaiged 
that  the  Defendant  ought  to  set  forth  a  list  and  descrip* 
tion  of  all  copies  of^  and  extracts  or  entries  from,  and  of 
all  other  particulars  respecting  the  said  accounts,  book% 
and  documents,  relating  to  such  transactions,  at  anj  time 
or  in  any  manner  obtained  by  him,  or  which  were  in  any 
way  then  in  his  possession  or  power,  or  under  his  amtnd, 
or  to  which  he  had  any  means  of  access,  and  ought  also  to 
set  forth  how  and  when,  and  from  whom,  he  obtained 
the  same,  and  what  means  of  access  he  then  had  thereto, 
and  when  he  parted  with  the  custody  of  any  of  the  said 
several  particulars  which  were  not  then,  but  formerly 
were,  in  his  possession  or  power,  or  under  his  oontro^ 
and  where  the  same  then  were,  and  what  had  become 
thereof 


Pint 
Sxeepiion. 


Second. 


I%ird, 


F\»wrtk, 


The  bill  inquired,  Ist,  Whether  it  was  not  true  that 
the  Defendant  had  by  surreptitious  and  fraudulent  meaofl^ 
or  by  some  and  what  means  obtfuned  access  to  the 
Plaintiff's  accounts,  books,  and  other  documents  relating 
to  his  business,  or  to  some  and  which  of  them.  2ndly, 
Whether  he  had  not  in  some  and  what  manner  made  or 
obtained  copies,  or  a  copy,  or  extracts,  or  an  extract, 
therefrom,  or  of  some  and  what  part  or  parts  thereof. 
3rdly,  Whether  he  had  not  made  or  obtained  such  copies 
or  extracts,  not  only  in  reference  to  his  own  transactions 
with  the  Plaintiff,  but  also  in  reference  to  the  Plaintiff's 
dealings  with  other  persons,  and  in  particular  with  ybt 
rious,  or  some  and  what  friends  of  the  Plaintiff  in  Ire- 
land and  elsewhere,  with  which  he  had  no  concern. 
4tlily,  The  bill  called  upon  the  Defendant  to  set  forth  a 
list  and  short  description  of  all  copies  of,  and  extracts  or 
entries  from,  and  of  all  other  the  particulars  aforesaid  in 
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-  lus  poesesaon  or  power.     5thly»  How  and  when,  and        1343. 
fiom  whom,  he  obtained  the  same,  and  what  means  of 
access  he  then  had  thereto :  and  Gthlj,  When  he  parted 
with  the  custody  of  any  of  the  said  several  particulars 
which  were  not  then,  but  formerly  were,  in  his  posses-  «^'**^' 
oon  or  power,  and  where  the  same  then  were,  and  what  ^^^^i, 
had  become  thereof. 

The  bill  prayed  that  the  Defendant  might  be  restrained  Prayer. 
by  injunction  from  printing  or  otherwise  copying,  and 
from  publicly  exhibiting  or  making  known,  and  from 
distributing  or  parting  with  any  copies,  or  otherwise  in 
any  way  publishing  the  said  accounts,  books,  and  docu- 
ments, and  any  copies  of,  or  extracts  from,  the  same,  and 
might  be  decreed  to  deliver  up  to  the  Plaintiff,  or  to 
destroy,  all  such  copies  and  extracts ;  and  might  also  be 
decreed  to  pay  the  costs  of  the  suit. 

The  Defendant,  by  his  answer,  said  that,  suspecting  Antwer. 
the  Plaintiff  had  rendered  him  false  statements  of  the 
sales  of  the  goods  consigned  to  him  by  the  Defendant, 
and  appropriated  to  his  own  use  part  of  the  proceeds 
which  he  ought  to  have  accounted  for  to  the  Defendant, 
he  (tiie  Defendant)  made  inquiries,  and  exerted  himself 
to  obtdn  information  respecting  the  matters  aforesaid,  and 
to  ascertain  tiie  true  state  of  the  case  with  respect  there- 
to, and  by  the  means  aforesaid  he  obtained  information 
respecting  it,  relating  to  the  Defendant's  own  affairs  and 
property,  and  the  dealings  of  the  Plaintiff,  as  his  factor, 
in  respect  thereof,  and  the  accounts  relating  to  tiie  same, 
and  the  Defendant  had  some  private  memorandums  re- 
lating to  the  same  matters,  and  of  the  information  so 
obtained,  which  memorandums  were  written  on  several 
separate  papers,  and  were  in  the  Defendant's  possession ; 
and  the  Defendant  had  a  few  other  memorandums  of  a 
omilar  [nature,  which  he  was  then  unable  to  find,  al- 
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though  he  had  searched  for  the  aam^  and,  in  oonae- 
quence,  believed  that  the  same  had  been  lost  or  destroye!), 
and  was  unable  to  set  forth  any  other  description  or  ac- 
count thereof)  or  when  the  Defendant  parted  with  the 
same,  or  where  the  same  then  were,  and  what  had  be- 
come thereof  And  the  Defendant  insisted  that  he  was 
entitled  to  retain  all  such  memorandums,  and  that  he 
ought  not  to  be  compelled  to  produce  or  make  any  dis- 
covery respecting  the  same  or  any  of  them,  £>r  they 
related  exclusively  to  the  Defendant's  property  and 
goods,  and  the  sales  thereof,  with  the  exception  only, 
that  two  of  the  memorandums  contained  notes  made  by 
the  Defendant  of  information  obtained  by  him,  of  differ- 
ences  between  the  accounts  of  the  proceeds  realised 
and  received  by  the  Fl^tiff,  from  merchandize  of  the 
Defendant,  and  also  of  some  other  persons  therein  men- 
tioned, being  also  connections  in  tarade  of  the  Plaintifl^ 
he  having,  as  the  Defendant  believed,  improperly,  un- 
fairly, and  fraudulently  retained  and  appropriated  to  his 
own  use  the  sums  constituting  such  differences ;  but  the 
Defendant  denied  that  he  had,  by  surreptitious  and  fiau- 
dulent  means,  or  by  any  means  except  as  aforesaid,  and 
by  an  order  in  a  suit  in  which  he  was  Plaintiff  obtained 
access  to  the  Plaintiff's  accounts  and  books,  or  other 
documents,  or  any  of  them,  or  save  as  therein  menticmed 
had,  in  any  manner,  made  or  obtained  copies  or  a  oojff 
thereof,  or  extracts  or  an  extract  therefrom,  or  of  any 
part  thereof:  and  the  Defendant  said  that  he  had  in  his 
possession  or  power  the  memorandums  or  papers  there- 
inbefore mentioned  and  described,  which  he  insisted  he 
was  not  bound  to  produce  or  discover  in  any  manner  to 
the  Plaintiff,  and  that  the  Pliuntiff  had  not  by  his  bill 
shewn  any  ground,  or  made  any  case,  entitling  him  to 
the  production  or  discovery  thereof,  and,  except  as  afan- 
saidy  the  Defendant  denied  the  possession  of  any  doca- 
mentSj — ^following  the  terms  of  the  interrogatory. 
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The  Plaintiff  took  six  exceptionB  for  insufficieiicy,  in        1343. 
respect  of  the  interrogatories  which  are  above  distin- 
guished.    The  Master  overruled  the  exceptions.    Upon 
exceptions  to  his  report^ 

Mr.  Roupell  and  Mr.  Rolt  submitted  that  the  answer  Argument. 
was  evasive,  and  that,  even  supposing  the  bill  were  de- 
murrable, the  38th  Order  of  August,  1841,  was  not  in- 
tended to  alter  the  rules  of  pleading,  to  the  extent  of 
giving  to  an  answer  the  effect  of  a  demurrer  to  the 
relief.  It  was  intended  only  to  give  to  an  answer  the 
effect  of  a  demurrer  to  the  discovery.  On  the  title  to 
relief  they  cited  Gee  v.  Pntchard{a). 

Mr.  BazaJgette^  for  the  Defendant,  argued  that  the 
interrogatories  were  in  terms  answered,  and  that  the 
specific  answers,  referred  to  in  the  general  denial,  ap- 
]£ed  to  all  the  facts  which  were  material  to  any  relief 
that  could  be  given ;  for  the  Plaintiff  was  not  entitled 
to  any  part  of  the  relief  prayed  with  respect  to  the 
accounts  of  his  dealings  with  the  Defendant  himself^ 
whatever  might  be  his  title  to  relief  with  respect  to  the 
accounts  of  the  Plaintiff's  dealings  with  third  persons. 
Under  the  38th  Order  of  August,  1841,  the  Master 
had,  therefore,  correctly  overruled  the  exceptions,  as  to 
inquiries  leading  to  that  part  of  the  relief  which  might 
have  been  demurred  to ;  and  the  inquiries  not  covered 
by  that  principle  were  properly  held  to  be  inunaterial, 
under  the  power  given  to  the  Master  by  the  74th  Order 
of  April,  1828. 


Vice-Chancellor,  after  stating  the  subject  of  the 
bill,  and  of  the  exceptions : — 

I  have,  in  this  case,  to  consider  three  points :  first.     Judgment. 

(a)  2  Swans.  402. 
VOL.  n.  D  D  u.  w. 
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•^rt  of  the  answer.]     The  state- 

" '  perfectly  consistent  with  the 

may  have  had  access  to, 

*he  books,  relating  as 

of  other  persons. 

.^said ;"  but  there  is 

xcludes  the  suggestions 

pplies.    It  is  a  mere  gene- 

ecific  charge,  with  which  the 

laintifF  to  be  satisfied.    The  first, 

eptions  must,  therefore,  be  allowed. 


1843. 


exception  stands  on  a  different  footing, 

.dtance  of  the  answer  is,  that  the  Defendant 

jA  possession  no  documents  relating  to  the  deal- 

Detween  the  Plaintiff  and  other  persons,  except 

^#0!»— that  those  two  have  upon  them  certtdn  memoranda 

to  the  effect  mentioned  in  the  bill,  as  to  the  transactions 

between  the  Plidntiff  and  other  persons  therein  named 

mbe  answer  would  enable  the  Court,  on  motion,  to  order 

ih&production  of  those  two  documents.  If  the  documents 

produced  under  that  order  should  not  correspond  with 

liie  representation  in  the  answer,  or  the  names  of  the 

persons  with  whom  the  dealings  took  place  should  not 

•l^iear  on  them,  or  if  the  memoranda  upon  them  do  not 

agree  with  the  description  in  the  answer,  the  Plaintiff 

may  move  for  an  order  that  the  Defendant  should  make 

•  further  discovery  on  oath ;  and  enable  the  Plaintiff  to 

obtain  the  production  of  the  identical  documents.   If  the 

documents  correspond  with  the  description  in  the  answer, 

llittt  piim&  fade  will  be  sufiident  to  identify  them,  and 

shew  that  the  order  of  the  Court  has  been  complied 

with.    It  may  be  answered  that  it  would  be  possible  for 

ibe  Defendant  to  substitute  other  documents  for  those 

80  Ascribed;  but  the  same  may  be  said  of  almost  every 

doooment    If  they  were  distinguished  by  several  marks 
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whether  the  Defendant  has  sufficiently  answered  the 
matter  of  the  exceptions,  admitting  that  he  has  verbally 
answered  the  interrogatories:  secondly,  whether  (if  he 
has  not  sufficiently  answered)  it  is  material  to  the  relief 
prayed,  that  he  should  answer  the  matters  in  question, 
with  reference  to  the  74th  Order  of  April,  1828: 
and  thirdly,  whether  the  Defendant  is  relieved  fix)m 
the  necessity  of  answering  by  the  effect  of  the  38th 
Order  of  August,  1841.  With  regard  to  the  first  point, 
whether  the  Defendant  has  answered  or  not,  I  make  the 
observation,  which  is  very  commonly  and  usefully  made 
by  all  Judges  who  have  to  consider  this  question, — 
which  is,  that,  if  the  Defendant  will  simply  answer  in 
the  terms  of  the  bill,  he  avoids  all  difficulty  on  the  sub- 
ject ;  but,  if  instead  of  doing  so,  he  gives  an  answer 
which  is  not  precise  with  reference  to  all  the  matters  on 
which  he  is  interrogated,  and  then  endeavours  to  shelter 
himself  under  a  general  denial,  coupled  with  the  words 
*^  except  as  aforesaid,"  or  similar  expressions,  he  makes  it 
often  difficult  to  decide  whether  the  answer  is  sufficient 
or  not.  The  rule,  since  I  have  known  the  practice  of  the 
Court,  has  been,  that  wherever  the  Defendant  denies  the 
bill  to  be  true,  "  except  as  aforesaid,"  or  "  except  as  ap- 
pears by  the  other  parts  of  the  answer,"  if  there  be  not 
found  on  the  answer  a  clear  and  sufficient  statement, 
which,  to  a  reasonable  extent,  meets  the  whole  case,  the 
answer  is  deemed  to  be  evasive.  Then,  does  the  pre- 
vious part  of  the  answer  to  the  subject  of  the  three  firet 
exceptions  meet  the  questions  put  by  the  bill,  and  ex- 
plain the  matters,  so  far  as  it  relates  to  the  allegation  that 
the  Defendant  has  had  access  to,  and  has  taken  copies 
or  extracts  from,  the  Plaintiff^s  books,  and  that  such 
copies  and  extracts  relate  to  accounts  between  the 
Plaintiff  and  third  persons,  as  well  as  between  him  and 
Defendant?  I  am  clear  that  the  Defendant  has  not 
^ven  any  such  sufficient  or  explanatory  statement 
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f  His  Honor  read  that  part  of  the  answer.]  The  state- 
ment the  Defendant  makes  is  perfectly  consistent  with  the 
supposition  that  the  Defendant  may  have  had  access  to^ 
And  taken  copies  and  extracts  from,  the  books,  relating  as 
well  to  his  own  affairs  as  to  the  affairs  of  other  persons. 
It  is  a  general  denial,  "  except  a^aforesaid ;"  but  there  is 
notany  previous  allegation  which  excludes  the  suggestions 
to  which  this  qualified  denial  applies.  It  is  a  mere  gene- 
ral denial,  in  answer  to  a  specific  charge,  with  which  the 
Court  never  requires  a  plaintiff  to  be  satisfied.  The  first, 
second,  and  third  exceptions  must,  therefore,  be  allowed. 
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The  fourth  exception  stands  on  a  different  footing, 
for  the  substance  of  the  answer  is,  that  the  Defendant 
has  in  his  possession  no  documents  relating  to  the  deal- 
ings between  the  Plaintiff  and  other  persons,  except 
two, — that  those  two  have  upon  them  certain  memoranda 
to  the  effect  mentioned  in  the  bill,  as  to  the  transactions 
between  the  Plaintiff  and  other  persons  therein  named. 
The  answer  would  enable  the  Court,  on  motion,  to  order 
the  production  of  those  two  documents.  If  the  documents 
produced  under  that  order  should  not  correspond  with 
the  representation  in  the  answer,  or  the  names  of  the 
persons  with  whom  the  dealings  took  place  should  not 
appear  on  them,  or  if  the  memoranda  upon  them  do  not 
agree  with  the  description  in  the  answer,  the  Plaintiff 
may  move  for  an  order  that  the  Defendant  should  make 
a  further  discovery  on  oath ;  and  enable  the  Plaintiff  to 
obtun  the  production  of  the  identical  documents.  If  the 
documents  correspond  with  the  description  in  the  answer, 
that  prim&  facie  will  be  sufficient  to  identify  them,  and 
shew  that  the  order  of  the  Court  has  been  complied 
with.  It  may  be  answered  that  it  would  be  possible  for 
the  Defendant  to  substitute  other  documents  for  those 
so  described;  but  the  same  may  be  said  of  ahnost  every 
document    If  they  were  distinguished  by  several  marks 
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and  successive  numbers,  the  Court  cannot  guard  against 
the  possibility  of  fraud  by  substitution  of  other  docu- 
ments bearing  similar  marks  or  numbers.  With  respect 
to  those  two  documents  I  think  the  answer  is  suffident 
The  other  documents,  however,  the  Defendant  does  not 
even  affect  to  number ;  and,  supposing  he  is  bound  to 
produce  or  give  them  up,  the  answer  is  not  sufficient 

The  subject  of  the  fifth  exception,  when  and  from 
whom  the  Defendant  obtained  the  documents,  fills 
within  the  observation  I  have  already  made.  Until  the 
Defendant  has  given  a  specific  answer  to  the  question, 
whether  he  has  the  documents  in  his  possession,  I  can- 
not be  satisfied  with  a  general  answer  from  Imn. 

The  answer  to  the  sixth  exception  is  insufficient  for 
a  different  reason;  and  I  have  very  little  doubt  that  flie 
answer  was  meant  to  be  sufficient,  and  that  the  Plaintiff 
will  not  be  benefited  by  my  allowing  the  exception; 
but  the  answer  is  made  evasive  in  saying  that  the  De- 
fendant cannot  set  forth  when  he  parted  with  the  papers 
or  memoranda,  and  what  had  become  thereof.  When 
a  Defendant  answers  conjunctively  by  saying  he  is  un- 
able to  answer  half-a-dozen  things,  and  does  not  add 
**  or  any  of  them,'*  it  is  obvious  that  the  answer  may 
be  evasive. 

The  next  point  is  with  regard  to  the  materiality  of 
the  exceptions.  The  74th  Order  directs  the  Master  to 
consider  the  relevancy  or  materiality  of  the  question  or 
statement.  The  Master  undoubtedly  has  always  to  read 
the  bill,  and  to  see  what  the  scope  of  it  is,  on  the  ques- 
tion of  materiality;  but  the  Order  is  not  imperative  that 
the  Master  shall  weigh  that  question  with  the  nicety 
which  is  necessary  on  questions  of  a  right  to  property; 
but — ^having  regard  to  it, — if  the  statement  is  deariy 
immaterial,  he  is  to  take  that  circumstance  into  account 
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in  detenmning  on  the  sufficiencj  of  the  answer.  If  the 
Pluintiff  is  entitled  to  relief  at  the  hearing  of  the  cause^ 
or  if  the  effect  of  the  bill  being  demurrable  (supposing 
it  to  be  so)  is  not  to  protect  the  Defendant^ — ^the  Plaintiff 
may  have  occasion  to  prove  that  the  Defendant  has  copies 
of  his  books,  which  he  has  threatened  to  publish;  and 
that  the  Plaintiff  has  a  right  to  restrain  him  from 
publishing  them.  It  is  impossible  to  say  the  discovery 
in  this  case  may  not  be  material  The  fact  of  having 
■00888  to  the  books  may  be  very  material  It  may 
be  an  important  link  in  the  chain  of  evidence  to  prove 
that  the  Defendant  in  truth  had  taken  the  copies  or 
extracts.  It  is  material  also  with  a  view  to  the  in- 
janction,  for,  if  I  had  to  decide  that  question  on  mo- 
tion, I  might  probably  say  that  it  involved  so  much  di£S- 
enlty,  that  I  cotdd  not  try  the  cause  before  the  hearing; 
but  then  the  mischief  of  publication  being  one  which 
tlie  Court  could  not  repair,  and  which  could  scarcely 
be  adequately  repaired  in  damages,  I  might  possibly 
grant  the  interim  injunction  until  the  right  was  de- 
dded.  Again,  at  the  hearing,  the  Plaintiff  nmy  be  en- 
titled to  have  the  documents,  or  some  of  them,  delivered 
up  to  be  cancelled,  or  to  have  them  impounded ;  and,  if 
any  relief  of  that  kind  is  to  be  ^ven,  the  Plaintiff 
would  be  bound  to  prove  in  some  way  what  the  docu- 
ments 9re;  and  whatever  he  is  bound  to  prove  at  the 
hearing,  he  is  at  liberty  to  prove,  if  he  can,  by  the  oath 
or  admission  of  the  Defendant.  The  documents  must, 
therefore,  be  so  far  described  that  the  Court  may  be  in 
a  condition  to  make  a  decree  at  the  hearing,  if  the  Plain* 
tiff  should  be  entitled  to  a  decree.  The  answer  maybe 
material  also  with  regard  to  the  costs  of  the  suit  I 
^ve  no  opinion  on  the  right  of  the  Plaintiff  to  the  pro- 
duction of  the  documents:  that  is  not  the  present  question. 
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The  only  other  point  arises  on  the  suggestion  that 
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1843.  the  bill  is  demurrable,  and  that,  in  such  case,  the  38th 
Order  of  August,  1841,  ^ves  the  Defendant  the  benefit 
of  a  demurrer  in  this  form. 

Judgment.  Those  who  are  familiar  with  the  old  cases  on  the  sub- 

ject before  Lord  Thurlaw,  Lord  Rasslyn^  and  Lord  Eldan, 
know  the  contest  which  for  a  long  time  existed  on  the 
point,  whether  the  Defendant  answering  could  refuse  to 
answer  fully,  unless  the  question  itself  was  immaterial, 
or  a  breach  of  professional  confidence,  or  calculated  to 
subject  him  to  pains  and  penalties,  or  any  question  of 
that  nature,  which  the  Court  never  obliges  a  Defendant 
to  answer,  even  where  the  right  to  relief  is  admitted. 
Li  the  consideration  of  those  cases,  a  distinction  was  con- 
stantly taken  in  argument  between  a  biU  which  was  de- 
murrable, and  on  which  the  Court  might,  therefore,  see 
that  the  discovery  would  be  useless,  and  the  case  of  a  pka 
or  answer  where  the  question  of  right  to  discovery  de- 
pended on  a  fact,  the  truth  of  which  the  Court  could  not 
ascertain  before  the  hearing  of  the  cause.  But  this  dis- 
tinction was  not  allowed  by  the  Court, — ^Lord  Eldon  say- 
ing the  Master  could  not  try  whether  the  biU  was  demur- 
rable. Now  the  38th  Order  was  certainly  intended  to 
alter  this  practice  where  the  bill  was  clearly  demurrable; 
and  I  conceive  that,  as  the  case  goes  first  before  the 
Master,  the  Court,  by  the  order  in  question,  placed  the 
Master  in  the  same  situation  as  the  Court  in  that  re- 
spect ;  and  although  the  general  rule  is,  that  a  bill  must 
be  so  stated  as  to  shew  that  the  Plaintiff  would  be  cer- 
tainly entitled  to  relief,  and  it  is  not  sufficient  to  say  he 
may  be  entitled  to  it,  yet  the  Court  very  commonly 
exercises  a  discretion  in  saying,  that  a  question  is  of  too 
much  difficulty  to  decide  upon  demurrer.  The  right  to 
discovery  in  cases  like  the  present  may  be  put  on  three 
grounds.  First,  on  the  ground  of  property  in  the  books, 
which  depends  on  the  statute  of  Anne ;  secondly,  on  a 
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breach  of  contract  between  the  parties ;  and  the  third 
ground,  which  is  common  to  all  cases,  is,  that  the  Court 
interposes  to  prevent  a  positive  wrong,  the  consequences 
of  which  cannot  be  adequately  measured  or  repaired  in 
damages.  I  do  not  mean  to  give  any  opinion  in  this 
stage  of  the  case,  how  far  these  principles  may  ulti- 
mately apply  to  it,  or  whether  or  not  a  party  has  a  pro- 
perty in  the  contents  of  his  books  of  account  To  draw 
aline  between  different  chutes  of  books,  on  the  question 
of  property,  requires  much  consideration.  I  cannot,  with- 
out argument,  decide  that  there  may  not  be  a  property 
in  these  books  in  the  Plaintiff,  as  the  bill  charges  there  is. 
Xiooking  at  the  case  with  reference  to  contract,  I  can- 
not say  that  the  Defendant  shall  not  make  known  to  the 
world  his  own  dealings  with  another  party ;  but  it  is 
clear,  that  every  clerk  employed  in  a  merchant's  count- 
ing-house is  under  an  implied  contract  that  he  will  not 
make  public  that  which  he  learns  in  the  execution  of  his 
duty  as  clerk :  if  the  Defendant  has  obtained  copies  of 
books,  it  would  very  probably  be  by  means  of  some 
derk  or  agent  of  the  Plaintiff,  and  if  he  availed  himself 
surreptitiously  of  the  information,  which  he  could  not 
have  had  except  from  a  person  guilty  of  a  breach  of  con- 
tract in  communicating  it,  I  think  he  could  not  be 
permitted  to  avail  himself  of  that  breach  of  contract. 
I  cannot  say  that  a  serious  injury  may  not  arise  by  the 
publication  of  accounts  under  such  circumstances ;  nor 
am  I  in  a  condition  to  say,  with  any  satisfaction  to  my- 
self, that  this  is  not  a  case  in  which  the  Court  will  give 
relief  of  the  nature  which  is  sought.  The  question 
arising  only  incidentally,  on  exceptions  to  the  answer, 
and  the  answer  being  evasive,  I  think  the  Master  should 
have  allowed  the  exceptions. 
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Exceptions  to  the  report  allowed. 
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22nd,  2Srd, 
'   and24ah 


FdntKtryy 
^rd  March. 


After  the  com-   IN  February,  1831,  Sir  /.  J.  DiUon^  who  was  the  owner 

mencement  of 


FULLER  V.  BENETT. 

1-  In 

if 

a  treaty  for  the  of  an  undivided  moiety  of  an  estate  called  the  Hattk 
tate  by  A.^and  ©State,  in  WiUsMrey  subject  to  a  mortgage  to  MoOan^ 
kb^B^^"^^  commenced  a  treaty  with  the  Defendant  Benett,  the 
agreed  to  give  elder,  for  the  sale  to  him  of  the  said  moiety.  The  draft 
on  the  estate  as  of  an  agreement  was  drawn  up  in  writing  by  J.  Benett, 
Lf^^dent  the  elder,  and  altered  and  signed  by  Sir  J.  J.  DOUm; 
^•^^**f  th  °°'  *^^  alterations  did  not  appear  to  have  been  adopted  by 
agreement  was  Benetty  but  the  abstract  was  delivered,  and  a  correspond- 
Miicitors  of  B.  ©nce  commenced  between  Sir  J,  J.  Dillon^  and  Messrs. 
STsSTStlrr  ^^^^^  S*  ^^-^  *^®  solicitors  of  Benetty  with  respect  to 
wards  ceased  to  the  title,  with  a  vicw  to  the  purchase.     Li  the  draft  of 

be  prosecuted  -iir*  j«         -iio'^-r 

for  upwards  of  agreement  as  made  by  Benett  and  signed  by  our  J.  /• 
ing  p^of  "'^    Dilloriy  the  stipulated  purchase-money  was  13,000^ 

wluch  time  the 
luit  of  an  ad- 
verse claimant        On  the  18th  of  November,  1831,  Sir  J.  J.  Dillon  be- 
of  the  estate        .        .    -•  ,       -•  -r^    ^^    ^,  »  t  •  •  i* 

was  pending,  mg  indebted  to  F,  M.  Chittt/y  a  solicitor,  m  respect  oi 
and  Brpur- '  ^^^^  ^^^  disbursements,  signed  a  memorandum  in 
chased  the  es-    writing,  whereby  he  agreed  to  execute  a  mortgage  to 

tate  at  a  lower  ^ 

price  from  the  Chith/  of  the  Hatch  estate  for  securing  such  sum  of 
visee  of  A. "  B.  money  as  was  due  from  him  to  Chitty,  on  the  balance  of 
conveyed  the      account  not  exceeding  the  sum  of  2,000/.,  as  soon  as  such 

estate  m  mort-  o  '  ' 

gage  to  D.  mortgage  could  be  prepared.  The  draft  of  a  mortgage- 
citors  were  con-  deed  was  afterwards  prepared  and  sent  to  Mr.  Stephens, 
from  the°com-    ^^^  Solicitor  of  Sir  J.  J.  Dillony  but  the  proposed  deed 

mencement  of     ^^S  not  executed, 
the  treaty  with 
A.  until  the 

of  the^estoteT  Chiitj/y  by  Way  of  security  for  a  debt  which  he  owed 
?he  bu'si^ess^of   ^  ^^^  Plaintiffs  G.  and  R.  Fuller y  who  were  bankers,  in 

the  mortgage : — 

Heldf  under  the  circumstances  of  the  case,  that  B.  and  D.  had,  through  their  solidton, 
constructive  notice  of  the  agreement  with  C,  and  that  the  estate  in  their  hands  was  subject 
to  the  lien  of  C.  for  the  amount  agreed  to  be  secured  by  the  proposed  mortgage. 
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March,  1832,  amgned  to  the  PldntifF  SmUh,  as  troBtee 
fer  them,  the  debt  owing  to  him  {Chitty)  from  Sir  J.  J. 
DiOany  and  all  securities  for  the  same.  On  the  29th  of 
March,  1832,  Messrs.  Smith  Sf  AUisionSi  the  solicitors 
of  the  PlaintiiFs,  gave  Messrs.  Farrer  Sf  Co.,  the  solidtors 
of  J.  BeTutt  the  elder  and  /.  Benett  the  yonnger,  notice 
of  llie  assignment  by  Chitty  to  the  Plaintiiis,  of  the 
debt  for  which  he  held  the  undertaking  to  execute  a 
mortgage  of  the  estate  contracted  to  be  sold  to  Benett ^ 
and  requested  to  be  informed  of  the  time  when  the  pur- 
diase  was  to  be  completed,  that  they  might  attend  and 
Teoeiye  the  amount  due  to  Chitty.  In  November,  1832, 
CIdtty  became  bankrupt. 

In  August,  1832,  Sir  Hyde  Parker  filed  his  bill  against 
Sir  J.  J.  Dillon^  the  Defendant  /.  Benett  the  elder,  and 
others,  and  thereby  claimed  to  be  equitably  entitled  to 
the  said  moiety  of  the  Hatch  estate.  The  Defendant 
JBenett,  the  elder,  by  his  answer  in  that  suit  claimed  the 
benefit  of  the  contract  of  sale ;  but  did  not  acknowledge 
that  he  was  bound  by  it.  The  cause  {Parker  v.  Dillon 
and  others)  was  heard  in  November,  1835,  and  the 
bill  was  dismissed  with  costs.  After  the  termination  of 
Parker^ 8  suit,  Sir  /.  J,  Dillon^  being  desirous  of  enforc- 
ing ihe  performance  of  what  he  considered  to  be  the 
contract  he  had  made  with  the  Defendant  /.  Benett  the 
elder,  for  the  sale  of  the  Hatch  estate,  with  which  Be^ 
nett  declined  to  proceed,  caused  a  bill  to  be  prepared  for 
that  purpose ;  but,  in  February,  1837,  before  further 
steps  were  taken.  Sir  J.  J.  Dillon  died,  having  by  his 
will  devised  all  his  estates,  including  the  said  moiety  of 
the  Hatch  estate,  to  his  sister  Henrietta  Dillon,  who  was 
also  his  heiress-at-law,  and  having  also  appointed  her  his 
residuary  legatee  and  sole  executrix. 

Soon  after  the  death  of  Sir  J.  /•  Dillon,  an  agreement 
was  entered  into  between  Henrietta  Dillon  and  the  De* 
fendant  J.  Benett  the  eldei:,  by  which  the  latter,  on 
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1843.        behalf  of  himself  and  /.  Benett  the  younger^  agreed  to 
purchase  the  said  moiety  of  the  Hatch  estate,  and  to 
accept  the  title  as  it  then  stood^  at  the  reduced  sum  of 
1 1,500^     The  Plaintiffs  alleged  that  this  was  merely  a 
completion  of  the  former  contract  with  an  abatement  of 
price :  the  Defendants  alleged  that  it  was  an  entirely 
new  agreement;   the  former  agreement  having  been 
abandoned.     By  indentures,  dated  the  2nd  and  3rd  of 
October,    1837,   Henrietta  DiUon  in    consideration  of 
11,5002.,  paid  by  the  Defendants  ./l  Benett  the  elder  and 
/.  Benett  the  younger,  to  her  and  to  her  order,  conveyed 
the  said  moiety  of  the  Hatch  estate  to  the  use  of  J.  JSe- 
nett  the  elder  and  /.  Benett  the  younger,  as   therein 
mentioned.    The  purchase-money  was  applied  in  paying 
off  the  mortgage  to  Mollan  and  other  incumbrances  (not 
including  the  claim  of  the  Plaintiffs  under  the  agree- 
ment of  November,  1831),  and  the  balance,  amountang 
to  3820/.,  was  paid  to  Henrietta  Dillon. 

By  indentures  dated  the  23rd  and  24th  of  June,  1839, 
/.  Benett  the  elder,  and  /.  Benett  the  younger  con- 
veyed the  Hatch  estate,  together  with  other  estates,  to 
the  Defendant  Edward  Marjoribanksy  and  his  heirs,  by 
way  of  mortgage  for  securing  129,000/.  and  interest 
Messrs.  Farrer  §•  Co.  were  the  solicitors  of  both  the 
Defendants,  Benett  and  Marjoribanks,  in  the  business  of 
this  mortgage. 

Bill.  The  bill  was  filed  in  April,  1840,  against  J.  Benett 

the  elder,  /.  Benett  the  younger,  E.  Maijoribemks, 
Henrietta  Dillony  and  the  assignees  of  Chitty^  stating 
that  the  Plaintiffs  had  then  lately  discovered  that  the 
purchase  was  completed,  and  the  Hatch  estate  con- 
veyed to  the  several  Defendants  by  the  deeds  of  Oo- 
Prayer.  tober,  1837,  and  June,  1839;  and  praying  that  an  ac- 
count might  be  taken  of  the  debt  due  to  the  Plaintiffi 
from  Chitty,  secured  by  the  agreement  of  March,  1832, 
and  to   Chitti/  from  Sir  J.  J.  Dilbn,  secured  by  the 
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agreement  of  November^  1831^  and  that  the  Defendants 
Henrietta  DiUany  J.  Benett  the  elder,  and  /.  Benett  the 
younger,  and  E.  Marjaribanks,  might  be  decreed  to 
pay  to  the  Plmntiffs  the  amount,  not  exceedmg  200021, 
which  should  be  found  due  from  Dillon  to  Chitty  at  the 
date  of  the  agreement  of  November,  1831,  with  interest, 
in  part  satisfaction  of  the  debt  secured  to  the  Plaintiffs 
by  the  agreement  of  March,  1832,  with  the  costs  of  the 
suit ;  and  in  default  of  such  payment  that  the  said  De- 
fendants and  the  assignees  of  Chitty  might  be  foreclosed 
of  the  equity  of  redemption  of  the  sidd  moiety  of  the 
Hatch  estate,  and  that  the  said  Defendants  might  be  de- 
creed to  convey  the  Bsai  moiety  to  the  Plaintiffs,  and 
deliver  up  to  them  the  deeds  relating  thereto,  and  the 
possession  thereof. 


1843. 


Praifer. 


The  Defendants  J.  Benett  the  elder,  /.  Benett  the 
younger,  and  E.  Marjoribanks  claimed  to  be  purchasers 
of  the  Hatch  estate,  without  notice  of  the  agreement  of 
November,  1831.  The  Defendant  J.  Benetty  the  elder, 
said  that  there  was,  before  that  agreement,  a  contract 
binding  in  law  upon  Dillon  for  the  sale  of  the  estate, 
although  it  was  nqt  in  law  binding  upon  him  (the  De- 
fendant) ;  that  such  agreement  was  abandoned  after  the 
institution  of  the  suit  of  Parker  v.  Dillon;  and  that  the 
subsequent  contract  with  the  Defendant  Henrietta  Dillon 
was  an  entirely  new  transaction,  having  no  reference  to 
the  former ;  that  no  mention  was  made  in  the  convey- 
ance of  any  former  treaty  or  contract ;  and  that  the  pur- 
chase-money was  paid  to  Henrietta  Dillon  as  the  vendor, 
and  not  as  the  personal  representative  of  Sir  /.  J.  Di/- 
hn.  Henrietta  Dillon  was  out  of  the  jurisdiction,  and 
did  not  appear  in  the  cause. 


Amwert. 


Evidence  was  entered  into  on  both  sides,  but  the  ma- 
terial facts  of  the  case  were  scarcely  in  dispute.  The 
questions  were  with  regard  to  the  inferences  or  conda- 


BMenet. 
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184a  flionB  which  were  to  be  drawn  fifom  the  puiiciibr  fiicftiL 
It  did  not  appear  whether  the  notice  whidi  th^  had 
received  of  the  agreement  of  Nor^nber^  I83I5  was  or 
not  in  the  actual  recoDection  of  Mesera.  Farrer  tf  Co. 
at  the  time  of  the  completion  of  the  pordiaee  by  their 
clientfl,  the  Defendants  Bemetiy  and  the  payment  of 
the  balance  of  the  porchaae-money  to  HenrkUa  D3r 
Ion.  Mr.  Parkintony  the  partner  in  the  firm  of  Farrer 
^  Co.j  who  acted  in  this  bnaineefly  was  examined  as  a 
witness,  and  the  fbUo¥ring  passage  in  his  deposHioiis 
was  noticed  in  the  judgment : — 

*^  I  have  some  recollection  that  the  prodnced  notices 
(of  the  agreement  and  assignment)  were,  on  some  oc- 
casion previously  to  the  death  of  the  said  Sir  /.  /• 
DiUony  referred  to,  or  noticed  by  me,  in  some  con- 
versation or  conversations  which  I  then  had  with  the 
said  /.  Benett  the  elder;  but  at  what  predse  time 
between  the  date  of  the  said  last-mentioned  documents 
I  had  these  communications,  I  cannot  state  as  to  my 
recollection  or  belief;  nor  can  I  recollect  to  what  ex- 
tent I  apprised  the  said  /.  Benett^  tiie  elder,  of  the 
contents  of  tiie  said  last-mentioned  documents,  and 
even  if  I  could,  I  should  decline  to  state  the  same,  as  I 
consider  the  communications  between  myself  and  my 
client,  the  sidd  /.  Benett,  the  elder^  as  confidential  and 
privileged.  I  am  confident  that,  after  the  deatii  of  the 
swd  Sir  /.  /.  Dillon,  neither  I  nor  any  of  my  partners 
had  any  conversation  with  the  said  J.  Benett^  the  elder, 
on  the  subject  of  the  said  produced  paper  writings,  or 
made  known  to  him  the  contents  thereof,  as  at  that  time 
the  treaty  for  tiie  purchase  of  the  sud  estates  had  been 
put  an  end  to ;  and  both  my  partners  and  myself  con- 
sidered that  there  was  no  binding  contract  subsisting 
between  the  parties." 

And  the  following  passage  in  the  depositions  of  the 
same  witness  was  also  read  in  the  judgment : — 
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•  **  I  believe  that  neither  I  nor  any  of  my  partners  ever 
communicated  to  the  said  Plaintiffs  or  their  solicitors 
the  result  of  the  said  last-mentioned  suit^  or  the  com- 
pletion of  the  purchase  of  the  moiety  of  the  siud  estate 
by  the  said  John  Benett  the  elder^  and  John  Benett  the 
younger,  inasmuch  as  I  and  my  partners  considered  that 
there  was  no  binding  contract  between  the  said  Sir  John 
DSbn  and  the  sud  John  Benett  the  elder.  These  mat- 
ters were  not  purposely  kept  secret  from  the  said  Plain- 
tiffs or  their  solicitors,  by  myself^  or  my  partners,  or 
our  client ;  we  certainly  did  not  consider  ourselves  under 
any  obligation  to  give  the  said  Plaintiffs  or  their  solicitors, 
spontaneously,  any  notice  of  the  termination  of  the  said 
suit,  or  of  the  completion  of  the  said  purchase  by  the 
said  Defendants,  John  Benett  the  elder,  and  John  Benett 
the  younger ;  but  we  should  not  have  refused  to  give 
the  said  Plaintiffs  or  their  solicitor  any  information  there- 
of^ if  they  had  made  any  inquiry  respecting  the  same; 
8uch  inquiry  or  information,  however,  was  never,  as  far 
as  I  recollect  or  believe,  made  or  sought  after.  I  can- 
not state,  as  to  my  knowledge  or  belief,  whether  the 
said  Plaintiffs  and  their  solicitors  were  wholly  or  in  any 
way  ignorant  of  the  termination  of  the  suit,  instituted 
as  aforesaid,  by  the  said  Sir  Hyde  Parker,  or  of  the 
completion  of  the  said  purchase  by  the  said  Messrs.  Be^ 
netty  until  a  short  time  previous  to  the  institution  of  this 
suit"   At  the  hearing. 


1843. 


SMme^^ 


Mr.  Temple  and  Mr.  Heathjield,  for  the  Plaintiffs. 


Mr.  PurvU  and  Mr.  Sidebottom,  for  the  Defendants,  J. 
Benett  the  elder,  and  /.  Benett  the  younger,  argued  that 
the  vendor,  after  he  had  bound  himself  by  a  contract  for 
sale,  could  not  charge  the  estate  by  the  agreement  to 
mortgage  it ;  that  there  had  been  laches,  or  at  least  ne- 
gligence on  the  part  of  the  Plaintiffs,  in  suspending  their 
claim  from  1832  until  after  the  purchase-money  was 


Argument, 


400 


CASES  IN  CHANCERY. 


1843. 


Argument. 


paid ;  that  the  contract  with  Henrietta  DiUUm  was  an 
entirely  new  and  distinct  transaction ;  and  that  it  was 
neither  reasonable  in  fact,  nor  consistent  with  law,  to 
deem  that  the  solicitor,  after  such  a  lapse  of  lime,  had 
the  circumstances  of  the  former  transaction  present  in 
his  mind,  so  as  to  affect  his  client  with  constructiye 
notice.  They  contended  also,  that  the  bill  was  not  cor- 
rectly framed,  supposing  the  Plaintiffs  were  entitled  to 
relief ;  for  it  should  have  prayed  that  a  proper  mortgage- 
deed  might  be  executed,  and  not  a  foreclosure. 


Mr  Romitty  and  Mr.  Oiffardj  for  E.  Marfaribanks. 

Mr.  Hislap  Clarke,  for  the  assignees  of  Chitty. 

The  following  cases  were  cited : — Fitzgerald  v.  Lord 
Fahonherg  (a),  Brotherton  v.  Hatt  (h\  Worsley  v.  Lard 
Scarborough  (c),  Le  Neve  v.  Le  Neve  (rf),  Yeates  y. 
Groves  {e)y  Hamilton  v.  Ray8e{f)y  Dawson  v.  Ellis{g\ 
Mountford  v.  Scott  (h),  Winter  v.  Lord  Anson  (i\  Har- 
greaves  v.  Rothwell{k). 


Judgment,  Th£  VICE-CHANCELLOR,  at  the  condusion  of  the  ar- 
gument, stated  his  opinion  to  be,  that  there  was  no 
complete  contract  between  Dittan  and  Benett  before  the 
agreement  of  November,  1831,  but  that  the  matter  was 
then  in  treaty  only ; — that  there  was  no  ground  for  im- 
puting laches  to  the  Plaintiffs ;  and  that  the  record  was 
not  improperly  framed,  so  as  to  preclude  the  Plaintiffi 
from  obtaining  relief,  if  upon  the  merits  they  were 
entitled  to  it 


(a)  Fitzgibbon,  213. 

(b)  2  Vem.  574. 
(e)  3Atk.  392. 

(d)  3  Atk.  646. 

(e)  1  Yes.  jun.  280. 

(/)  2  Sch.  &  Lef.  315,  327. 


(g)  IJ.  &  W.  524. 
(h)  T.  &  R.  274. 
(i)  1  S.  &  S.  434;  S.  C.  S 
Ru88.  488. 
(k)  1  Keen,  154. 
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Vice-Chancellor  : —  vi?^ 


Beferrmg  to  what  I  said  on  a  former  day,  the  only 
question  which  I  have  to  try  is  that  of  notice  or  no 
notice  to  Benett  and  Marjoribanks  of  the  contract  be-      -*&»«*  3- 
tween  Chitty  and  Sir  /•  /.  Dillon. 

In  order  to  nnderstand  the  point  of  law  upon  which 
the  answer  to  the  question  depends  (for  the  material 
fiu^ts  are  not  substantially  in  dispute),  it  is  necessary 
only  to  state,  that  Mr.  Parkhisony  of  the  firm  of  Fairer  §• 
Co.y  on  behalf  of  that  firm,  was  the  solicitor  and  legal 
adviser  of  Mr.  Benett  in  and  throughout  his  original 
treaty  with  Sir  /.  /.  Dillon,  in  February,  1831,  and 
thenceforward  until  the  institution  of  the  suit  of  Parker 
V-  DiUony  in  November,  1832 ; — that  the  same  firm  (act- 
ing by  Mr.  Bannister)  were  the  solicitors  for  Mr.  Benett 
in  the  cause  of  Parker  v.  Dillon,  in  which  Mr.  Benett 
insists,  by  his  answer,  that  he  held  Sir  /•  J,  Dillon  bound 
by  a  contract  for  sale  of  the  Hatch  estate ; — that  Messrs. 
Farrer  8f  Co.  by  Mr.  Parkinson  continued  to  act  for 
"Mi.  Benett,  in  the  transaction  respecting  the  alleged 
sale  of  the  Hatch  estate,  from  the  month  of  November, 
1835,  (the  date  of  the  dismissal  of  Sir  Hyde  Parker^s 
suit),  until  the  death  of  Sir  J.  J.  Dillon,  in  1837 ; — that 
he  afterwards,  in  the  same  character,  acted  for  Mr.  Benett 
in  the  treaty  between  that  gentleman  and  Miss  Dillon, 
which  terminated  in  the  agreement  for  sale  and  purchase 
in  October,  1837 ; — ^and  that  he  or  Messrs.  Farrer  §•  Co. 
were  the  solicitors  for  Mr.  Marjoribanks,  as  weU  as  of 
Mr.  Benett,  in  the  transaction  which  terminated  in  the 
mortgage  of  June,  1839.  Mr.  Parkinson  has  been  ex- 
amined by  the  Defendants,  or  some  of  them,  as  a  wit- 
ness in  the  cause,  and  cross-examined  by  the  Plaintiffs. 
He  does  not  controvert  the  fact  of  notice  pven  to  his 
house  by  Smith  Sf  AUistons  in  1832,  nor  his  recoUec- 
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tion  of  that  notice  in  1835,  1837,  or  1839.  His  evi- 
dence upon  this  point  tends  the  other  way,  if  that  were 
material  [His  Honor  read  that  part  of  Mr.  Park' 
insorCs  deposition  which  has  been  abeadj  stated  (a).] 
I  should  here  observe,  that  the  notices  I  have  referred 
to  as  having  been  sent  by  Smith  8f  AUutanM  to  Messn. 
Fairer  8f  Co,  in  March,  1832,  come  out  of  the  possession 
of  the  Defendants  Benett  in  this  cause ;  and  that  there  is 
some  evidence  that  the  notices  formed  the  subject  of  a 
conversation  between  Mr.  Parkinson  and  Mr.  Benett  in 
the  lifetime  of  Sir  J.  J.  DiUon.  It  is  not,  however,  upon 
these  facts  that  my  opinion  on  this  case  has  been 
formed. 

The  Plaintiffs  have  argued,  that  the  treaty  for  the  pur- 
chase of  the  estate,  which  commenced  in  February, 

1831,  was  suspended  only  by  Sir  H.  Parker^s  suit  in 

1832,  and  is  to  be  considered  as  one  continuous  transac- 
tion until  its  completion  in  1837 ;  and  that  the  notice, 
which,  in  March,  1832,  was  given  to  Farrer  8f  Co.,  on  be- 
half of  the  Plaintiffs,  will  affect  both  Benett  and  Marjori- 
banks.  The  Defendants  insist,  that  the  treaty  and  con- 
tract for  purchase  with  Miss  Dillon^  after  Sir  J.  J.  DUMm 
death,  was  altogether  a  new  transaction,  unconnected 
with  the  treaty  in  the  lifetime  of  Sir  J.  J.  DiUon, — and 
that  notice  to  a  solicitor  in  one  transaction  is  not  notice 
to  his  client  in  a  new  transaction. 

The  general  propositions, — ^first,  that  notice  to  the 
solicitor  is  notice  to  the  client;  secondly,  that,  where  a 
purchaser  employs  the  same  solicitor  as  the  vendor,  he 
is  affected  with  notice  of  whatever  that  solicitor  had 
notice  in  his  capacity  of  solicitor  for  either  vendor  or 
purchaser  in  the  transaction  in  which  he  is  so  em- 
ployed; and,  thirdly,  that  the  notice  to  the  solicitor, 

(a)  Supra,  p.  399. 
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which  alone  will  bind  the  client^  must  be  notice  in  that 
tnuisaction  in  which  the  client  employs  him, — ^have  not, 
as  general  propositions,  been  disputed  at  the  bar ;  but 
with  respect  to  the  last  proposition,  it  was  argued,  for 
the  Plaintiffs,  that,  where  one  out  of  two  matters  trans- 
acted by  the  same  solicitor  follows  so  close  upon  the 
other,  that  the  earlier  transaction  cannot  have  been  out 
of  the  mind  of  the  solicitor  when  engaged  in  the  latter, 
there  is  no  ground  for  restricting  the  notice  to  the  client 
to  the  second  transaction  only,  and  that  he  will  be 
affected  with  notice  of  both ;  and  for  this  reference  was 
made  to  Winter  v.  Lord  Amon  (a),  Mauntford  v.  Scott{b\ 
and  Hargreaves  v.  Rothwell  (c),  to  which  I  may  add  the 
case  of  Brotherton  v.  Hatt  {d). 


1843. 


Judgment. 


According  to  the  Plaintiffs*  argument  upon  this  part 
of  the  case,  carried  to  its  full  extent,  the  question  is  one 
of  memory  only  on  the  part  of  the  solicitor,  irrespective 
of  the  circumstance  which  has  entered  into  all  the  cases 
cited  for  the  Plaintiffs, — ^that  the  same  solidtor  was  em- 
ployed by  both  parties, — the  vendor  and  the  purchaser. 
According  to  the  Defendants'  argument,  the  knowledge 
which  the  solicitor  has  must  be  acquired  after  and 
during  the  retamer,  or  it  will  not  affect  the  client.  I 
am  certainly  not  prepared  to  accede  to  either  proposi- 
tion to  the  full  extent.  Cases  may  easily  be  suggested 
in  which  it  would  be  impossible  that  a  solicitor  should 
have  forgotten  a  fact  recently  under  his  view,  with  no- 
tice of  which,  however,  it  would  be  impossible  to  affect 
his  client,  unless  the  circumstance  of  his  being  solicitor 
for  two  parties  be  introduced  into  the  case.  And  it  is 
equally  dear,  where  that  circumstance  forms  part  of  the 
case,  that  a  purchaser  may  be  affected  with  notice  of 


(a)  3  Buss.  488. 

(b)  T.  &  R.  274. 

(c)  1  Keen,  154. 
VOL.  II. 


Sug.  Vend.  456, 10th  ed. 
(i)  2  Vern.  574. 


See  also  3 

E  E 


H.  W. 
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wbat  the  solicitor  knew  as  solicitor  for  the  vendor, 
although,  as  solicitor  for  the  vendor,  he  may  have  ac*' 
quired  his  knowledge  before  he  was  retained  by  the 
purchaser.  Whatever  the  solicitor,  during  the  time  of 
his  retainer,  knows  as  solicitor  for  either  party,  may 
possibly  in  some  cases  affect  both,  without  rrfetence  to 
the  time  when  his  knowledge  was  first  aoquired.  If, 
therefore,  in  order  to  decide  the  cause  now  before  me, 
it  were  strictly  necessaiy  that  I  should  decide,  as  an 
abstract  question,  that  a  purchaser,  who  for  the  first 
time  employs  a  solicitor  (not  being  also  the  solidtor  of 
the  vendor),  can  be  affected  with  constructive  notice  of 
anything  known  to  the  solicitor,  save  that  of  which  the 
solicitor  acquires  notice  after  his  retainer,  and  duiiog 
his  employment  by  the  purchaser, — I  should  certainly 
feel  great  difficulty  in  coming  to  the  conclusion*  The 
rule,  that  notice  to  the  solicitor  will  not  bind  the  dient» 
unless  it  be  in  the  same  transaction,  or  at  least  during 
the  time  of  the  solicitor's  employmwt  in  that  transaty 
tion,  I  have  always  understood  to  be  a  rule  positiri 
juris,  adopted  by  courts  of  justice  in  &vour  of  innocent 
purchasers;  and  the  reason  and  policy  of  the  rule  ap- 
pear to  me  to  shew  that  such  is  the  case.  ''It  b 
iettied,"  says  Lord  Hardwickey  ''  that  notice  to  the 
agent  or  counsel,  who  was  employed  in  the  thing  by 
another  person,  or  in  another  business,  and  at  another 
time,  is  no  notice  to  his  client  who  employs  him  after- 
wards. It  would  be  very  mischievous  if  it  was  do; 
for  the  man  of  most  practice  and  greatest  emin^oe 
would  then  be  the  most  dangerous  to  employ  (a)."  The 
expression  commonly  used  in  explaining  the  rul^ 
namely,  that  the  agent  may  have  forgotten  the  fi>rmer 
transaction,  points  at  the  same  conclusion ;  and  I  cannot 
think  that  Lord  JEldon^  in  the  language  he  used  extra- 
judicially in  Mauntford  v.  Scotty  intended  to  shake  the 


(a)  3  Atk.  392  ;  2  Id.  242. 
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general  doctrine  which  himself,  as  well  as  Lord  Hard"        i84d. 
wiche  and  other  Judges,  had  so  often  insisted  upon : 
Warrick  v.  Warrick  (a).  Steed  v  Whitaker  (A),  Hiem  v. 
MiO  {c),  Mauntfard  v.  Scott  {d)y  Kennedy  v.  Green  (e). 
It  is  not  necessary  so  to  understand  Lord  Eldoris  Ian-  ^"*^ ' 

guage  when  construed  with  reference  to  the  circum- 
stances  of  the  case  before  him.  The  rule  limited  as 
above,  is,  I  presume  to  say,  best  adapted  to,  and  fully 
sufficient  for,  the  purposes  of  justice. 

It  appears  to  me,  however,  that  it  may  not  be  neces- 
sary that  I  should  give  an  opinion  upon  the  abstract 
question.  The  cases  of  BrUhertan  v.  Hatlf  Winter  v. 
Lord  Anton,  Mmmtford  v.  Scott,  and  Hcargreaves  v.  Both'' 
weU,  do  not  appear  to  me  necessarily  to  impeach  the 
rule.  The  circumstances  of  those  cases  were,  for  the 
pireeent  purpose,  in  substance  the  same.  The  mortga- 
gors had  at  different  times  employed  the  mme  solicitor 
in  effecting  different  incumbrances  upon  the  same  estate ; 
and  the  incumbrancers,  with  whom  the  contest  arose, 
had  employed  the  mortgagor's  solicitor  in  the  several 
transactions  in  which  they  were  respectively  concerned. 
The  Court  held  the  puisne  incumbrancer  affected  with 
constructive  notice  of  the  prior  incumbrances ;  for  hav- 
ing, in  that  case,  employed  the  mortgagor's  solicitor,  he 
would  necessarily  be  affected  with  notice  of  the  prior 
transaction,  unless  it  should  be  held  that  the  common 
solicitor  (in  his  character  of  solicitor  to  the  mortgagor) 
was  not  to  be  considered  as  recollecting  the  old  trans- 
actions when  engaged  in  the  new.  If  that  were  admit- 
ted— ^if  the  notice  which  the  solicitor  of  the  mortgagor 

(a)  3  Atk.  294.  proving  Mountford  v.  Scott^  and 

(b)  Barnard.  Chan.  Rep.  220.  Ifiem  v.  Mill,  p.  720.  See  also 
(e)  13  Yes.  120.  the  cases  cited  3  Sugd.  Vend,  ft 
{d)  3  Madd.  34.  Pur.  456,  n.  (u),  with  the  refer- 
(e)  3   My].    &   K.  699,    ap-  ence  to  Winter  v.  Lord  Anson. 
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had  in  the  old  transactioii  were  not  continued  in  the  new 
transaction, — I  do  not  know  what  should  prevent  the 
solicitor  of  the  mortgagor  from  himself  becoming  an  in« 
cumbrancer  upon  the  estate,  and  insisting  upon  his  in- 
cumbrance against  the  mortgagees,  whose  mortgages  he 
had  himself  on  former  occasions  prepared :  this  was  in 
fact  unsuccessfully  attempted  in  the  late  case  otPerkmt 
v.  Bradley  (a).  In  the  absence  of  special  circumstances 
to  affect  the  conclusion,  and  in  the  absence  certainly 
of  any  rule  of  law  affecting  the  case,  it  might  be  right 
to  hold  that  the  solicitor  for  the  mortgagor  had  (like 
the  mortgagor  himself)  notice  of  the  prior  transac- 
tion, in  that  very  transaction  in  which  he  was  employed 
by  the  mortgagee.  It  was  one  continuous  dealing  with 
the  same  tide.  If,  as  solicitor  for  the  mortgagor,  he  had 
such  notice  in  the  new  transaction,  he  had  it  in  that 
new  transaction  as  solicitor  for  both.  The  reasoning  is 
technical ;  and,  in  a  case  like  that  I  am  suppodng,  the 
technicality  as  well  as  the  common  sense  of  the  case  ap- 
pears to  me  to  be  in  favour  of  the  decisions  I  am  now 
considering.  But,  however  that  may  be,  the  decisiona 
must  govern  the  present  case,  whether  my  attempt  to 
reconcile  them  with  the  positive  rule  I  have  referred  to 
be  right  or  not. 

In  the  case  now  before  me,  I  consider  it  to  be  imma- 
terial whether  the  treaty  between  Sir  J.  J.  Dillon  and 
Mr.  Benetty  and  that  between  Mr.  Benett  and  Miss  DiUan, 
after  Sir  /.  /.  Dillon's  death,  were  the  same  or  not, — ^whe- 
ther the  latter  was  a  continuance  of  the  first  or  a  new 
treaty, — Messrs.  Farrer  §•  Co.  were  the  solicitors  of  the 
Defendant  Benett  from  the  commencement  of  the  treaty 
in  1831  to  its  close.  The  notices  of  the  Plaintiffs'  in- 
terest were  given  to  them  in  March,  1832,  as  the  solici- 
tors of  Benett.  Those  notices  were  retained  and  pre- 
served by  them ;  and  in  this  suit  they  come  out  of  their 


(a)  1  Hare,  219. 
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possession  from  the  answer  of  their  clients.  Upon  the 
intermediate  circumstances,  and  Mr.  ParhinsofCs  evi- 
dence, I  have  ah'eady  observed,  I  cannot  discover  any 
ground  upon  which  Mr.  Benett  can  escape  from  the  con- 
sequences of  the  notice. 

If  Mr.  Benett  is  boimd  by  the  notice,  Mr.  Marjori^ 
batiks  must  be  bound  by  it  also,  not  because  abstract- 
edly he  is  to  be  boimd  by  facts  which  came  to  the 
knowledge  of  his  solicitor  in  other  transactions,  but  be- 
cause the  solicitor  he  employed  in  the  business  of  the 
mortgage  had  notice  of  the  Plaintiffs'  interest,  as  the 
solicitor  of  the  mortgagor,  in  the  very  transaction  in 
which  he  (the  mortgagee)  so  employed  him. 


1843. 


This  Court  doth  declare,  that,  under  the  agreement  of  the  18th  of 
November,  1831,  the  Plaintiff  iJ.  Fuller^  as  survivor  of  the  Plaintiff 
R.  /*.,  nnce deceased,  is  entitled  to  alien  on  the  undivided  moiety  of 
the  manor,  &c.,  mentioned  and  comprised  in  the  agreement  of  the 
15th  of  November,  1831,  for  such  principal  sum,  not  exceeding 
2000/.,  as,  on  the  18th  day  of  November,  1831,  was  due  from  Sir  /.  /. 
DiUottf  deceased,  to  P.  M,  Chiltyy  on  the  &c.,  together  with  interest 
thereon  at  5  per  cent,  per  annum,  as  a  security  for  the  amount  due 
to  the  said  B,  Fuller,  as  such  survivor,  for  principal  and  interest 
under  and  by  virtue  of  the  said  indenture  of  the  1st  of  March,  1832 ; 
and  the  Defendants  {the  assignees  of  Chitty)  admitting  that  the 
amount  due  to  the  Plaintiff  exceeds  what  will  be  found  due  for  prin- 
cipal and  interest  on  taking  the  account  hereinafter  directed.  This 
Court  doth  order  and  decree,  that  it  be  referred  to  the  Master  in 
&c.  to  take  an  account  of  what  is  due  for  principal,  not  exceeding 
2000/.,  and  interest  thereon,  on  the  security  of  the  said  agreement  of 
the  18th  of  November,  1831,  and,  for  that  piupose,  the  said  Master 
is  to  ascertain  what  was  the  balance  or  sum  of  money  due  and  owing 
from  the  said  Sir  /.  /.  DiUon  to  the  said  P.  M.  Chittyy  in  respect  of 
the  dealings  and  transactions  in  the  pleadings  mentioned,  &c.,  at  the 
time  and  date  of  signing  the  said  agreement  of  the  18th  of  Novem- 
ber,  1831.  And  the  said  Master  is  to  compute  interest  on  such 
balance  or  sum,  in  case  the  same  shall  not  exceed  2000/. ;  but,  if  the 
■ame  shall  exceed  2000/.,  then  on  the  sum  of  2000/.,  part  thereof,  at 
the  rate  of  5  per  cent,  per  annum,  from  the  18th  day  of  November, 
1831.  And  for  the  better  &c.  All  just  allowances.  Reserve  further 
directions  and  costs. 

Beg.  Lib.  1842,  A.  fo.  931. 


Decree. 
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22,  26,  <JJ  27th 

Aprils 
and  Qrd  May. 

1843. 


wry. 


27  th  Janua'i 
IGth  Mai 

An  agreement 
to  sell  land, 
not  expressing 
what  interest 
in  it, — ^is  con- 
strued to  mean 
the  whole  of 
the  interest 
of  the  vendor 
in  the  land. 

An  ag[ree« 
ment  to  par- 
chase  land  for 


BOWER  V.  COOPER 

X  HE  bill  was  brought  for  the  specific  performance  of  the 
following  agreement : — '*  Memorandum  of  an  agreement 
made  this  22nd  day  of  January^  1841,  between  Reuben 
Cooper,  of  Hinion,  of  the  one  party  and  Charles  Bower, 
of  High  Cliffy  both  in  the  parish  of  Christchurch,  in  the 
county  of  SotUhampton,  of  the  other  part.  The  said  R 
Cooper  hereby  agrees  to  sell  to  the  said  Charles  Bower 
the  following: — A  certain  cottage  and  land  recently 
Se^Ufo^fth^  P^"^*^a^  by  *h®  8wd  R.  Cooper  of  J.  Lane;  two  cot- 
vendor,  to  be  a  tages  and  land  purchased  of  W.  Lane;  both  in  the  parish 
land,  and  to  be  of  Christchurchy — the  cottagc  and  garden  purchased  by 
J^titiffi"^^'  the  said  A  Ca(^<?r  of  r.Btirf,  in  the  parish  of  3liZto^ 
Tender,  not  the  Said  county,  which  premises  were  lately  in  the  re- 
only  tothese-  ,  ,  n     -r   -^  t  • -»    n    ^  #*t 

cnnty  of  the  spcctivc  occupations  of  J.  Davjfy  the  said  R.  Cooper,  T 
tT^i^^u^ot  CroJtchley,  and  W.  Church,  and  one  of  the  said  cottages 
purchased  of  W.  Lane,  being  now  or  lately  void, — ^to- 
gether with  the  crop  in  the  ground  thereof,  for  an  an- 
nuity of  30/.,  payable  during  the  life  of  the  said  R. 
Cooper;  and  the  said  C  Bower  hereby  agrees  to  purchase 
the  sfdd  premises  for  the  said  annuity :  and  it  is  hereby 


the  pnrchaser 
for  the  pay- 
ment or  the  an- 
nuity. 

The  Conrt 
may  not  per- 
haps enforce  the 
specific  per- 

conS^rfo/Sie  ^^g*^^  *^»*  ^^  ^^^  annuity  shall  be  charged  on  the 

sale  of  an  es- 
tate, where 
the  considera- 
tion is  uncer- 
tain (as  a  life 
annuity),  if 
such  considera< 


sdd  premises  by  an  instrument  giving  the  said  R.  Cooper 
power,  upon  non-pajrment  of  the  same,  to  sell  such  pre- 
mises for  the  purpose  of  raising  the  arrears  thereof;  and 
it  is  further  agreed  that  the  said  annuity  shall  be  pay- 
tion  be  greatly  able  quarterly  from  the  5th  day  of  January,  and  that 
but  a  difference  the  first  payment  thereof  shall  be  made  in  advance,  and 
dghT^r^^wnt.  ^*  *^^  ^^^  ^'  ^ow^  shall  be  entitled  to  the  possesrion 
is  not  such  in-    and  rents  and  profits  of  the  same  premises  fipom  the  said 

adequacy.  "^  * 

Separation  of 
the  costs  occasioned  by  a  defence,  founded  on  a  statement  of  fact,  disproved  by  the 
evidence. 
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5th  day  of  January,  and  that  all  expenses  incnrred  in 
or  about  the  said  sale  shall  be  borne  by  the  said  C. 
Bower,  and  that  the  deeds  of  the  said  premises  shall 
be  deposited  with  Mr.  Dntitt,  of  Christchurchy  solicitor, 
on  behalf  of  both  parties. —  (Signed)  Reuben  Cooper , 
Charles  Bower.**  The  first  quarterly  payment  of  the 
annmty  was  made  in  advance  on  the  execution  of  the 
agreement 


1843. 


Siaiemeni. 


The  performance  was  resisted  on  four  groimds, — 
first,  on  the  allegation,  that  the  Defendant  was  in  a 
state  of  intoxication  at  the  time  of  making  and  executing 
the  agreement,  and  that  the  Phuntiff  took  advantage 
of  his  incapacity :  Coks  v.  Trecothich  (a),  Lightfoot  v. 
Heron  {b\  Story,  Com.  Equity  Jurup.  p.  194,  ss.  232, 
233.  Secondly,  that  the  agreement  was  uncertain,  in- 
asmuch as  it  did  not  express  what  interest  in  the  pre- 
mises it  was  intended  should  pass  to  the  Plaintiff: 
Western  v.  Russell  (c).  Thirdly,  that,  by  the  agree- 
ment, no  provision  was  made  for  any  covenant  or  se- 
curity to  be  given  for  the  payment  of  the  annuity  to  the 
Defendant  beyond  the  security  of  the  premises;  and 
that  a  court  of  equity  would  not  enforce  an  agreement 
involving  such  an  inequality  and  hardship:  Reming^ 
ton  v.  Deverall{d).  And,  lastly,  that  the  consideration 
for  the  purchase,  assuming  the  subject  to  be  the  fee- 
simple  of  the  premises,  was  inadequate,  which,  with  re- 
spect to  a  contract  foimded  on  a  consideration  neces- 
sarily uncertain  in  its  amoimt,  was  a  ground  for  refus- 
ing specific  performance :  1  Sug.  Vend.  8f  Pur.,  p.  440, 
10th  ed.,  citing  Pope  v.  Roots  {e),  Mortimer  v.  Cap- 
per (/),  and  Jackson  v.  Lever  (g). 


(a)  9  Ves.  234. 

(b)  3  Y.&Coll.  586. 

(c)  3  V.  &  B.  187. 
((/)  2  Anstr.  550. 


(f )  1  Bro.  P.  C.  370,  Tom.  cd. 
(/)  1  Bro.  C.  C.  15a 

(g)  3  Bro.  C.  C.  605. 
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May  Ml. 


Mr.  Sharpe  and  Mr.  Lewin^  for  the  Plaintiff;  and 
Mr.  Anderdon  and  Mr.  James,  for  the  Defendant 


The  Yice-Chancellor  held,  that  the  agreement 
must  be  eonstrued  as  referring  to  and  importing  the 
whole  of  the  Defendant's  interest  in  the  premises; — 
that,  mider  the  agreement,  the  Defendant  was  entitled, 
not  only  that  the  annuity  should  stand  as  a  charge  apon 
the  premises,  but  also  to  the  personal  covenant  of  the 
Plaintiff  for  its  payment ;  and  that  the  Defendant  had 
fiuled  in  proving  any  incapadty  on  his  part  to  enter 
into  the  contract :  none  of  the  first  three  grounds  re- 
lied upon  by  the  Defendant,  therefore,  constituted  any 
defence ;  and  the  Plaintiff  must  be  declared  to  be  en- 
titled to  the  costs  occasioned  by  the  defence,  founded  on 
the  alleged  incapacity,  which  had  failed;  Wryht  v. 
Howard  (a)y  Deggs  v.  Colebrooke  (Jb),  Watts  v.  Manr 
ning{c),  Maunsey  v.  Burnham{d);  although  the  sepor 
ration  of  the  costs  was  not  to  be  adopted  in  practice 
upon  light  grounds,  nor  unless  the  respective  costs  ap- 
plied to  distinct  cases,  and  were  considerable,  with  refer- 
ence to  the  whole  evidence  given  in  the  cause. 

On  the  fourth  ground,  —  the  inadequacy  of  the 
price, — after  adverting  to  the  effect  which  the  Court 
formerly  gave  to  evidence  of  inadequacy  of  price  in 
contracts  generally,  independently  of  imcertainty  of 
consideration;  Underwood  v.  Hithcox(e),  Day  v.  New- 
man (/),  Young  v.  Clerk  (ff);  and  also  adverting  to  the 
fact,  that,  in  all  the  cases  cited  as  authorities  with  refer- 


(a)  1  Sim.  &  St.  205. 

(b)  1  Atk.  396. 

(c)  1  Sim.  &  St.  421. 

(d)  1  Hare,  22. 


(e)  1  Ves.  279. 

(/)  2  Cox,  77. 

(ff)  Free,  in  CIuu  538. 
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enoe  to  the  inadequacy  of  the  amount  of  a  life  annuity 
as  a  consideration,  the  life  had  dropped  before  the  bill 
was  filed, — and  that  all  these  cases  had  been  decided 
before  the  modem  rule,  of  treating  inadequacy  of  price 
in  contracts  for  the  purchase  of  interests  in  possession 
as  nothing  more  than  an  ingredient  in  evidence,  was 
perfectly  established,  Lowther  v.  Lowther  (a) ; — the  Vxce" 
Chancellor  said  that  there  did  not  appear,  upon  the  evi- 
dence, to  be  in  fact  any  inadequacy  of  price ;  but,  if  the 
Defendant  required  it,  he  would  direct  a  reference  on 
that  question.  Parhen  v.  Whitby  {b),  Mortimer  y.  Capper. 
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Judgment. 


This  Court  doth  order  and  decree,  that  it  be  referred  to  the  Master 
to  inquire  and  state  to  the  Court  what  was  the  value  to  sell  of  the 
pfoperty  in  the  contract,  dated  the  22nd  day  of  January,  1841,  in 
the  &c.,  and  therein  described  as  &c.,  at  the  date  of  the  said  contractt 
and  what  was  the  value  of  an  annuity  of  30/.  per  annum  on  the  Ufe 
of  a  party  of  the  age  of  the  Defendant  at  the  same  time,  and 
for  the  better  &c.  And  this  Court  doth  declare,  that  the  Plaintiff  is 
entitled  to  so  much  of  the  costs  of  this  suit  as  were  occasioned  by  the 
defence  set  up  by  the  said  Defendant,  that  he  was  intoxicated  at  the 
time  of  making  the  said  contract.  Reserve  the  consideration  of  all 
farther  directions,  and  of  the  payment  of  the  costs  above  mentioned, 
and  all  the  other  costs  of  this  suit.    Liberty  to  apply. 


Decree. 


The  Master  found  that  the  value  to  sell  of  the  pre- 
mises and  crop,  at  the  date  of  the  contract,  was 
302/.  105. ;  and  that  the  value  at  the  same  time  of  an 
annuity  of  30/1  per  annum,  on  the  life  of  a  party  of  the 
age  of  the  Defendant,  was  2787.  18«.  2d. 


Report. 


Decree  for  specific  performance,  with  costs. 


January  27. 


(a)  13  Ves.  103. 


{b)  T.  &  R.  366. 
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BOWBS 

V. 
COOPBR. 

March  ISik. 

A  party  is  en- 
titled to  a  writ 
qfatiUtance, 
under  the  13th 
Order  of  An* 
gust,  1841,  to 
enforce  obe« 
dience  to  a  de- 
cree, although 
the  memoran- 
dnm,  in  the 
form  pre- 
scribed by  the 
12th  Order  of 
August,  1841, 
endorsed  upon 
the  copy  of  the 
decree  served, 
intimated  that 
the  party  ne- 
glecting to  obey 
it  would  be 
liable  to  pro- 
cess by  attach' 
ment,  terjeant' 
at-armt,  or  te- 
quettration. 


Mr.  Lewin  moved^  under  Order  XIH,  of  Angnsti 
1841,  for  a  writ  of  assistance,  upon  an  affidavit  of  ser- 
vice of  a  copy  of  the  decree  upon  the  Defendant,  order- 
ing him,  within  a  fortnight,  to  deliver  possesrion  of  the 
premises  to  the  Plaintiff,  and  deliver  up  the  title-deeds 
to  J.  DrwUj — and  that  a  memorandum  was  endorsed  oo 
such  copy,  in  the  form  prescribed  by  Order  X£^  of 
August,  1841  (a) ;  and  that  such  possesmon  and  delivery 
had  been  demanded  and  refused* 

The  order  had  not  been  drawn  up  as  of  course,  from 
a  doubt  which  was  entertwied,  whether,  after  serving 
the  decree,  accompanied  with  the  form  of  memorandum 
given  in  Order  XII,  the  Plaintiff  had  not  elected  to 
proceed  by  the  remedies  mentioned  in  that  memoran- 
dum, and  precluded  himself  from  obtfuning  the  writ  of 
assistance,  at  least  until  the  Court  had  made  a  pre- 
vious order  as  a  distinct  foundation  for  it 


The  Vice-chancellor  ordered  that  the  writ  of  as- 
sistance should  issue. 


(a) ''  If  you,  the  witliin-named 
A.  B.,  neglect  to  obey  this  order 
[or,  decree]  by  the  time  therein 
limited,  you  will  be  liable  to  h% 
arrested  under  a  writ  of  attach- 
ment issued  out  of  the  High 
Court  of  Chancery,   or  by  the 


seijeant-at-anns  attending  the 
same  Court,  and  also  be  liaUe  to 
have  your  estate  sequestered  for 
the  purpose  of  compelling  yoa 
to  obey  the  same  order  {jmt,  de- 
cree]." See  Beavan's  Ord«Can., 
p.  167. 
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GAUNT  i;.  TAYLOR.  ^SS 

J  February. 

•  TAYLOR,  the  testator,  married  ^a;ina A,  the  widow  Adminutratioii 

of  R.  Stringer,  and  borrowed  of  fVaterhause,  Holt,  and  ^h^lf^l 

Cooper,  the  executors  of  Stringer,  the  sum  of  1200£  ^J^^^^^" 

Tayhr,  who  was  not  a  trader,  died  in  January,  1830,  ment  upon  a 

indebted  in  that  sum,  and  also  indebted  to  other  persons;  adminlstraTit 

and  entitled  to  some  real  estate,  subjected  by  his  will  to  executora  ^d 

the  payment  of  his  debts,  and  to  other  real  estate  which  *  confession  of 

.         .  .  1  •     ■■■cts  to  a  ccr- 

did  not  pass  by  his  will.     He  appointed  Hannah,  his  tain  amount  by 

widow,  Tottie  and  Shaw,  his  executrix  and  executors,  tor,— »nch  as-' 

In  June,  1830,  Waterhouse,  Holt,  and  Cooper,  brought  ^*^^^^ 

their  action  in  the  Conunon  Pleas  against  the  executrix  l»ands  of  bank- 

-%  i»   rrt     t        n  ft       -•  c\e\f\t    c*  Dot  rcached 

and  executors  of  Taylor ^  for  recovery  of  the  1200i.  bytheexecn- 

and  interest;   to  which  the  executrix  and  executors  Sie^tiircxccu- 
of  Taylor  pleaded  plenS  administravit     In  the  same  tors  prevented 

,      ,  ,  firom  being  paid 

month  of  June,  the  Plaintiff  in  this  suit,  a  creditor  of  uponthecheqoe 
the  testator  Taylor,  filed  his  bill  on  behalf  of  himself  executor  to  the 
and  the  other  unsatisfied  creditors,  for  the  administration  |j|fo  "^j^'** 
of  the  estate.     Hannah  Taylor,  the  executrix,  withdrew  which  was  af- 

1  1  /»iN"i...  1  •        y         1       terwards  paid 

her  plea  of  plene  administravit  to  the  action  by  the  into  Court, 
executors  of  Stringer  Id),  and  instead  thereof  pleaded      An  executor, 

,   ,  ,  whOf  in  an  ac- 

plend  administravit  propter  the  sum  of  383/.  6^.   Id.  tionatlawby 
(part  of  the  testator's  assets,  which  the  executrix  and  J^^  tcsutor, 
executors  had  received  and  deposited  in  their  joint  ^'IJ^j!^"*'' 
names  in  the  bank  of  Messrs.  Brown  §*  Co.  at  Leeds),  and  truth  of  the 

case,  is,  when 
the  assets  are  taken  from  him,  and  administered  in  equity,  entitled  to  the  protection  of  the 
Court  against  any  personal  liability  in  respect  of  such  plea. 

Notwithstanding  an  order  on  farther  directions  in  a  creditor's  suit,  that  the  costs  of  all 
parties  should  be  taxed  as  between  solicitor  and  client,  and  paid  out  of  a  fund  in  Court, — the 
ftmd  proving  insufficient  to  pay  all  the  costs, — the  Court  ordered  the  costs  of  the  txecntors 
to  be  paid  in  the  first  place. 

(a)  The  executrix  also  severed  a  case  in  which  two  sets  of  costs 

in  her  defence  in  this  suit,  having  should  be  allowed.    See  Gaumt 

a  different  interest  from  her  co-  v,  Taylor,  2  Beav.  346. 
executors ;  and  it  was  held  tu  be 
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Staiemeni, 


iDterest  on 
debts  by  judg- 
ment recovered 
against  the  exe- 
cutor. 


goods  and  chattels  of  the  value  of  48121  ISs.  6d.  (bdng 
the  furniture  and  effects  in  the  testator's  house),  making 
together  8652.  Os.  Id  Waterhotue,  Holt,  and  Cooper 
then  entered  a  nolle  prosequi  on  the  plea  of  the  exe- 
cutors Tottie  and  Shaw,  with  payment  of  assets  in 
futuro  as  against  them;  and  an  interlocutory  judg- 
ment was  signed  against  Hannah  Taylor,  the  executrix, 
for  the  assets  confessed,  with  an  award  of  a  writ  of 
inquiry  to  assess  the  damages.  The  writ  of  inquiry 
was  executed  on  the  2nd  of  November,  1830,  and  the 
damages  (the  debt  and  interest)  were  assessed  at  12491 
with  Z\L  13«.  costs,  and  final  judgment  was  signed  on 
the  11th  of  November,  upon  which  execution  issued  to 
levy  865/.  0«.  \d.,  part  of  the  sidd  damages  and  costs,  of 
the  goods  and  chattels  of  the  testator,  acknowledged  by 
Hannah  Taylor  to  be  in  her  hands.  Under  this  execu- 
tion the  sheriff  seized  and  sold  the  furniture  and  effects^ 
and  pidd  the  siun  produced  by  the  sale,  amounting  after 
deducting  the  expenses  to  400A  9«.  5dl,  to  Watertunue, 
HoU,  and  Cooper,  in  part  satisfaction  of  the  judgment 
ffaterhouse,  HoU,  and  Cooper  applied  to  Hannah  Taylor 
for  payment  of  the  3837.  6s.  Id.,  and  she  gave  them  a 
cheque  on  Messrs.  Brown  Sf  Co.,  dated  the  15th  of  Novem-> 
ber,  1 830,  for  380/.  The  bankers,  however,  refused  pay- 
ment, alleging  that  they  had  received  notice  from  S^am, 
one  of  the  executors,  not  to  part  with  the  money. 
Under  an  order  of  the  8  th  of  February,  the  383/.  6*.  7i 
was  paid  into  court,  in  the  cause.  The  decree  was  made 
in  June,  1831,  and  the  usual  accounts  were  directed 
The  Master,  in  taking  the  account  of  the  debt  due  to  the 
executors  of  Stringer,  allowed  interest  on  the  prindpal 
sum  of  1200/.  from  the  time  of  assessment  of  damages 
until  the  time  of  the  levy  imder  the  execution,  and  on 
the  balance  of  such  principal  sum,  afler  deducting  the 
sum  levied,  from  the  time  of  the  levy  to  the  date  of  his 
report.    Exceptions  to  the  report  in  respect  of  such  al- 
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lowanoe  of  interest  were  taken  and  allowed  (a) ;  and  the 
amount  reported  to  be  due  was  reduced  to  880/.  3^.  Id. 

In  December,  1840,  by  an  order  made  on  further 
directions,  and  on  the  petition  of  ffaterkauseand  Cooper, 
{Holt  bemg  dead),  it  was  ordered  that, — there  being  a 
deficient  fund  for  the  payment  of  the  creditors  of  the 
testator  in  full, — ^the  Master  should  tax  the  costs  of 
the  Plaintiff  as  between  solicitor  and  client,  and  any 
costs,  charges,  and  expenses  he  had  incurred,  not  being 
costs  in  the  cause, — and  tax  the  costs  of  the  Defend- 
ant James  Taylor  the  heir-at-law, — and  tax  the  costs 
of  the  Defendant  Hannah  Taylor,  as  between  solicitor 
and  client,  and  her  costs,  charges,  and  expenses,  not 
being  costs  in  the  cause, — ^and  tax  the  costs  of  the 
Defendants  Tottie  and  Shato,  as  between  solicitor  and 
client,  and  their  costs,  charges,  and  expenses,  not  being 
costs  in  the  cause.  And,  without  prejudice  to  any 
question  as  to  the  ultimate  appropriation  thereof,  an 
inquiry  was  directed  of  how  much  of  21S2L  6s.  lid. 
Consols,  standing  to  the  credit  of  the  cause,  was  pur- 
chased with  the  SS3L  6s.  7d.  psid  into  Court  by  the 
executrix  and  executors,  and  what  interest  had  arisen 
therefrom ;  and  so  much  of  the  fund  as  was  so  purchased 
and  accumulated  was  ordered  to  be  carried  over  to 'a 
**  special  account ;"  and  an  inquiry  was  also  directed  of 
how  much  of  the  27322.  6s.  lid.  Consols  arose  from 
legal  assets  of  the  testator,  and  so  much  as  should  be 
found  to  have  so  arisen  was  ordered  to  be  carried  over 
to  the  same  "  special  account."  And  the  residue  of  the 
consols  was  ordered  to  be  applied  in  payment  of  the 
costs,  and  costs,  charges,  and  expenses  before  ordered 

(a)  See  the  report  of  Gaunt  v.  terest  on  the  debt  in  respect  of 

Taylor,  3  Myl.  &  K.  302,  on  the  which  they  had  recovered  at  law 

question  of  the  right  of  the  ere-  principal  and  interest 
ditors  in  the  Master's  office  to  in- 


1843. 


Siatemeni. 
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to  be  taxed  And  it  was  ordered  that  a  ease  should  be 
sent  to  the  Common  Pleas,  for  the  opinion  of  the  judges 
of  that  Court,  on  the  following  questions:  first,  whether 
it  was  necessary  to  docket  the  judgment  reoovered  by 
E.  Holt,  W.  fVaterhause,  and  fF.  Cooper,  agunst  die 
Defendants  Hannah  Taylor,  T.  W.  TotHe,  and  J.  H. 
Shaw,  as  executors  of  J.  Tayhr  deceased,  in  order 
to  give  preference  against  the  executors  in  the  admim- 
stration  of  the  testator's  estate,  in  pursuance  of  the  4th 
and  5th  W.  &  M.  cap.  20 ;  and  if  the  judges  of  the 
sud  Court  should  be  of  (pinion  that  it  was  necessary 
to  docket  such  judgment,  then,  secondly,  whether  sudi 
judgment  was  duly  docketed. 


In  Michaelmas  Term,  1841,  the  judges  of  the  Com- 
mon Pleas  certified  that  it  was  not  necessary  the  judg- 
ment should  have  been  docketed  to  give  priority  to  the 
judgment  creditor  (a). 

The  Master,  by  his  separate  report,  in  April,  1842, 
found  that  a  part  of  the  fund,  consisting  of  497/.  \2$.  Sd. 
Consols,  and  156/.  14«.  Sd.  interest  thereon,  was  pro- 
duced by  the  383/.  6s.  Id. ;  and  ihat  1312iL  \&$.  2d. 
Consols,  arose  from  l^al  assets  of  the  testator.  And 
by  his  general  report,  in  July  following,  he  certified  thst 
he  had  taxed  the  costs,  charges,  and  expenses  of  the 
Plaintiff  at  the  sum  of  1367/.  lU.  6d.,—ofJ.  Taylor,  the 
heir-at-law,  at  127/.  6s.  9d., — of  the  executrix  Hannah 
Taylor,  (deducting  sums  due  from  her),  at  97 1  /•  1  Ss.  6d., — 
of  the  executors  Tottie  and  Shaw,  at  652L  ISs.  9d.; 
making  in  the  whole  2,997/.  16^.  8d. 


(a)  See  the  report  of  the  ar- 
gument before,  and  certificate  of, 
the  judges  of  the  Common  Pleas, 
— GottJi/  V.  TVy/or,  3  Scott,  New 
R.  700,  712.    And  with  refer- 


ence to  the  same  point,  see  2  & 
3  Vict.  c.  11,  s.  1;  1  &  2  Vict, 
c.  110,  s.  19;  2  Wms.  Ezecn- 
tors,  804,  ed.  3. 
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At  the  time  the  cause  came  on  for  further  directions^  1843. 
1597L  2s.  2d.  Consols/  and  452.  I2s.  lOd.  cash,  were 
Btanding  to  the  "  special  account,"  and  1497/.  13«.  Sd. 
Conaols,  and  111/.  U.  Id  cash,  to  the  credit  of  the 
cause  generally.  Cooper,  who  had  sunrived  ffaterhouse 
and  HoU,  the  odier  executors  of  Stringer,  by  his  peti-  ^'Wruary  24/*. 
tion,  prayed  that  the  fund  produced  by  the  383/.  6«.  7c/. 
might  be  paid  to  him,  in  satisfaction  of  the  judgment 
iieooyered  against  Hannah  Taylor,  upon  her  confession 
as  to  that  sum. 


Staiement, 


Mr.  Anderdon  and  Mr.  JE.  Montagu,  for  the  Plaintiff,  Argument. 
contended,  that  he  was  entitled  to  be  ptdd  his  costs  out 
of  the  entire  fund  before  specialty  creditors,  whether  of 
the  testator  or  of  the  executors;  Larkins  v.  Paxton  {a). 
Barker  v.  Wardle{b)',  and  that  this  right  was  not 
aflfected  by  the  proceedings  which  had  taken  place  at 
law.  The  creditors,  who  had  obtamed  judgment,  had 
received  all  that  the  execution  could  ^ve  them;  and 
the  Court  did  not  aid  them  further.  If  they  had  ac- 
quired any  right  personally  agiunst  the  executrix,  in 
consequence  of  the  form  of  her  plea  at  law,  that  was  a 
drcumstance  with  which  the  Court  would  not  interfere: 
Kent  V.  Pkhering  (c).  Buries  y.  PoppleweU  (d).  The 
Court  was  concluded  by  the  order  on  further  direc- 
tbns,  in  December,  1840,  with  regard  to  the  application 
of  the  fund  not  carried  to  the  special  account,  and 
was  bound  to  distribute  it  in  payment  of  the  costs  of  all 
parties  rateably:  Swale  v.  Jililner(e). 

Mr.   Spence  and    Mr.   Parker,   for   the   executors, 
Tottie  and  Shaw,  argued,  that  the  creditors,  who  re- 

(a)  2  Myl.  &  K.  320.  (d)  10  Sim.  383. 

(h)  Id.  818.  (e)  6  Sim.  572. 

(c)  5  Sim.  569. 
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covered  judgment,  and  obtained  the  cheque  from  the  exe- 
cutrix, of  which  the  executors  had  prevented  the  pay- 
ment, did  not  thereby  acquire  any  right  to  the  money 
in  the  hands  of  the  bankers  as  against  the  two  execntoTB 
and  the  general  creditors ;  and  that  the  costs  of  the  exe- 
cutors must  first  be  pidd. 

Mr.  RoupeU  and  Mr.  Elderton,  for  Hannah  Tayhr^ 
the  executrix,  contended,  that  she  was  justified  in 
pleading  as  she  had  done,  and  in  endeavouring  to  pay 
the  judgment  creditor ;  and  that  the  costs  of  the  execu- 
trix and  executors  were  now  the  first  charge. 

Mr.  Kenyan  Parker  and  Mr.  Shee^  for  the  petitioner 
Cooper,  contended,  that  the  efiect  of  the  judgment,  as 
now  determined  by  the  certificate  from  the  Common 
Pleas,  was  to  give  the  creditor  a  prior  right  to  the 
monies  which  the  executrix  had  confessed;  and  that 
they  were  thereby  taken  out  of  the  reach  of  the  Court 
for  the  purposes  of  administration. 

Mr.  Shebbeare,  for  the  heir-at-law. 


Vice-Chancellob,  after  stating  the  facta,  and  dis- 
posing of  the  costs  of  a  motion  in  the  cause,  which  had 
been  a  subject  of  discussion : — 

Judgment.  With  regard  to  the  claim  of  the  judgment  creditor  to 
the  sum  of  383/1  6s.  7d.  in  the  banker's  hands,  it  is  now 
settled  that  money  in  the  hands  of  a  banker  is  not  in 
the  nature  of  a  chattel  deposited  with  a  third  party,  but 
is  merely  a  simple  contract  debt;  it  is  a  mere  debt 
owing  to  the  executors :  the  judgment  creditor  had  no 
means  of  reaching  it  at  law,  unless  he  acquired  the 
power  of  doing  so  by  means  of  the  cheque,  which  he 
0  obtwied  from  the  executrix.     The  cheque  was  subject 
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to  be  countermanded  before  payment, — and  it  was  in 
&ct  countermanded  by  the  other  two  executors ;  and 
the  money  was  paid  into  Court.  The  payment  into 
Court  does  not  affect  the  right  of  any  party :  it  is  only 
secured  for  the  party  who  shall  be  found  entitled  to  it 
when  all  the  facts  are  brought  before  the  Court.  Now, 
the  case  of  Lepard  v.  Vernon  (a),  and  other  cases,  shew 
that,  although  this  Court  does  not  deprive  the  creditor 
of  any  legal  advantage  which  he  has  acquired,  yet,  if, 
without  its  assistance,  he  cannot  obtain  payment  even 
out  of  legal  assets,  in  priority  to  other  creditors,  the 
Court  does  not  give  him  assistance  to  enable  him  to  ob- 
tain that  advantage. 


1843. 


Judgment. 


In  this  case,  I  have  to  consider  the  effect  of  any 
order  which  I  might  make  for  the  distribution  of  the 
produce  of  this  particular  fund,  either  in  payment  of 
costs  or  otherwise,  with  reference  to  the  position  in 
which  Hannah  Taylor  may  be  placed,  in  consequence 
of  the  proceedings  at  law.  Hannah  Taylory  by  her 
plea  at  law,  acknowledged  the  possession  of  this  sum  of 
383/1  %s.  7d.;  and,  upon  that  confession,  the  judgment 
against  her  proceeded :  the  execution  did  not  give  the 
judgment  creditor  possession  of  the  money,  and  the 
Court  has  since  taken  it  out  of  the  hands  of  the  execu- 
tors. What  the  personal  liability  of  an  executor  may 
be,  where  he  has  pleaded  a  false  plea  at  law, — or  what 
d^ree  of  protection  he  may  be  in  that  case  entitled  to 
in  this  Court, — I  am  not  now  called  upon  to  decide. 
That  is  not  the  present  case.  The  plea  of  the  execu- 
trix was  in  accordance  with  the  truth  of  the  case ;  and 
it  is  impossible  I  can  say,  as  an  abstract  proposition, 
that  the  executrix,  who  frames  her  plea  at  law  according 


VOL.  II. 


(a)  2  V.  &  B.  51. 
F  F 


H.  W. 
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to  the  truths  has  done  wrong,— or  that  she  is  not  enti- 
tled, in  this  Court,  where  the  estate  ultimately  comes 
to  be  administered,  to  aU  the  protection  which  the  Court 
can  give  her  against  any  consequences  resulting  from  the 
interference  of  this  Court  and  the  nature  of  the  plea  at 
law.  If  the  effect  of  the  judgment  was  to  chaige  the 
executrix  to  the  extent  of  her  acknowledgment^  and 
immediately  to  ^vo  the  creditor  a  right  at  hw  to 
recover  these  funds, — the  executrix  is  entitled  to  be  in- 
demnified by  means  of  such  an  application  of  the  fund 
as  will  give  the  creditor  the  benefit  of  his  legal  ri^t^ 
and  so  protect  her  from  any  personal  liability  under 
which  she  might  be  placed  by  the  judgment  against  her 
I  think  the*proper  course  in  this  case  will  be  to  retam 
tliis  portion  of  the  fund  until  the  creditor  shall  have 
had  an  opportunity  of  taking  such  procee^mgs  at  law 
as  he  may  think  proper,  in  order  to  establish  his  tide 
to  it 


I  have  felt  much  difficulty  in  disposing  of  the  ques- 
tion of  costs  in  this  case.  The  order  made  on  further 
directions,  in  December,  1840,  directed  the.  costs, 
chargQS,  and  expenses,  ordered  to  be  taxed,  to  be  paid 
out  of  the  residue  of  the  fund  in  Court,  afler  carrying 
over  part  to  the  special  account.  In  the  case  of  Swak 
V.  Milner  (a),  the  Court  considered  itself  to  be  bound 
by  a  similar  order  to  apply  the  fund  in  payment  of  the 
costs  rateably,  where  it  proved  to  be  insufficient  to  pay 
the  whole  of  the  costs  in  full,  altliough  the  ordinary 
rule  of  the  Court  gave  to  some  of  the  parties  a  priority 
over  the  others  in  respect  of  oosta  The  order  of  pay- 
ment which  I  directed  in  the  case  of  Tipping  v.  Power  (4), 
was  merely  following  the  old  rule  of  the  Court 
And,  if  that  is  the  order  in  which  the  parties  are  en- 


(a)  6  Sim.  572. 


(6)  1  Hare,  412. 
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titled  to  the  payment  of  their  costs,  and  yet  the  Court 
is  to  be  bound  to  apply  the  fund  rateably,  in  conse- 
sequence  of  the  language  of  the  prior  direction,  it  fol- 
lows that  an  effect  is  given  to  that  direction  which  I 
cannot  consider  the  Court  to  have  intended, — for  it  in- 
volves a  disposition  of  the  fimd  (being  defident  to  pay 
all)  which  is  not  in  accordance  with  the  rights  of  the 
parlies.  Does  the  order  which  has  been  made  force 
upon  me  the  conclusion  come  to  in  Swale  v.  Milnerf 
I  cannot  say  that  I  think  the  language  of  the  order  so 
stringent  as  that  case  supposes.  If  a  fund  were  ordered 
to  be  paid  to  creditors,  and  some  were  creditors  by 
specialty,  and  others  by  simple  contract,  and  the  fund 
proved  to  be  insufficient  to  pay  them  all,  I  cannot  think 
the  Court  would  be  bound  to  interpret  an  order,  the 
language  of  which  is  plainly  flexible,  so  as  to  contravene 
a  well-established  and  undbputed  rule  of  practice.  I 
proceed  upon  the  ground  that  the  order  merely  amounts 
to  a  charge  upon  the  fund  in  favour  of  the  parties  enti- 
tled, according  to  their  admitted  rights. 


1843. 


Judgment. 


I  think  the  proper  course  in  this  case  is  to  carry  the 
order  of  December,  1840,  into  effect,  with  those  specific 
directions  which  the  circumstances  now  appearing  render 
necessary ;  and  that  the  direction  to  apply  the  fund  in 
payment  of  the  costs  must  be  executed  by  making  that 
payment  in  the  order  in  which  the  respective  parties  are 
entitled  to  their  costs,  according  to  the  general  rule  of 
the  Court.  I  do  not  in  this  respect  vary  the  order  on 
further  directions, — I  only  give  to  it  a  specific  inter- 
pretation consistent  with  the  language  in  which  it  is  ex- 


Thi8  Court  doth  order,  that  998/.  As,  Id,,  Bank  3  per  cent.  Annui- 
tiesy  part  of  1567/.  2«.  2d,,  like  annuities,  standing  in  the  name  of 
the  Accountant-General,  &c.,  in  trust  in  this  cause,  **  the  special 
account,"  together  with   29/.  It.  6d,  cash,   part  of  the  sum  of 

F  F  2 


Decree, 
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45/.  12s.  lOd.  cash  in  the  bank  to  the  credit  of  this  came,  the  like 
account  (the  said  sum  of  29/.  U.  6d.  being  the  proportionate  paxt  of 
the  dividends  accrued  due  on  the  said  1567/.  2s.  2d.y  Bank  Annui- 
ties, since  the  same  were  carried  over  to  the  said  special  account),  be 
carried  over  in  the  name  &c.,  in  trust  in  this  cause.  And  it  is  or* 
deredy  that  the  dividends  hereafter  to  accrue  due  on  568/«18i.l^ 
like  annuities,  residue  of  the  said  1567/.  2s.  2d.,  like  annuities,  after 
such  carrying  over  as  aforesaid,  be,  as  the  same  &c.,  laid  out  in  the 
name  &c.,  in  the  purchase  of  like  annuities,  in  trust  in  this  cause, 
the  like  account,  and  &c.,  subject  to  the  further  order  of  thb  Court 
And  this  Court  doth  declare,  that  the  same  are  to  remain  until  the 
28th  day  of  February,  1844,  to  abide  the  result  of  any  proceedings 
the  petitioner  W.  Cooper  may  be  advised  to  take,  with  a  view  to  re- 
cover any  claim  he  may  have  against  the  Defendant  Hasmak  Tciffhr 
personally  upon  or  by  virtue  of  the  judgment  in  the  petition  men- 
tioned. And  it  is  ordered,  that  the  Defendant  Hannah  Taylor  do 
give  notice  to  the  Plaintiff  of  all  such  proceedings.  And  it  is  o^ 
dered,  that  the  Plaintiff  be  at  liberty  to  attend  the  same,  and  take 
copies  thereof  at  his  own  expense.  Costs  of  all  parties,  of  the  peti- 
tion of  W.  Cooper^  and  also  of  his  former  petition  not  already  dis- 
posed of  by  the  order  made  thereon,  reserved.  Liberty  to  apply  on 
the  said  petition,  and  also  with  respect  to  the  said  568/.  18f.  Id.^ 
like  annuities,  and  the  accumulations  thereon.  Continue  so  mudi  of 
the  order  of  the  5th  of  December,  1840,  as  directs  the  said  Defend- 
ants Hannah  Taylor,  T.  W.  Tottie,  and  /.  I£.  Shaw,  to  apply  for  a 
return  of  the  probate  duty,  and  as  directs  the  amount  to  be  received, 
when  the  same  shall  be  returned,  to  be  paid  into  the  bank  &c.  And, 
notwithstanding  the  said  order  in  this  cause  of  the  5th  December, 
1840,  and  the  Defendant  James  Taylor,  the  heir-at-law,  waiving 
any  right  of  priority  he  may  have  as  to  payment  of  his  costs  out  of 
any  of  the  funds  in  this  cause  arising  from  descended  estates  in 
favour  of  the  Defendants,  the  executors,  it  is  ordered,  that  the 
1497/.  ISs.  3d.  Bank  3  per  cent.  Annuities,  standing  &c.,  in  trust  in 
this  cause,  and  also  the  said  998/.  4t.  Id.,  like  annuities,  when  car- 
ried over,  in  trust  in  this  cause  as  aforesaid,  be  sold  with  &c. ;  and 
out  of  the  money  to  arise  by  the  said  sale  when  so  paid  in  as  afore- 
said, and  out  of  the  sum  of  111/.  Is.  Id,  cash  in  &c.,  together  with 
any  other  cash  &c.,  to  the  credit  of  this  cause,  at  the  time  of  the 
payment  thereby  directed,  it  is  ordered,  that  the  sum  of  552/.  ISs.Sd., 
the  balance  of  costs  of  the  Defendants  T,  W.  ToUie  and  /.  H.  Shaw, 
two  of  the  executors  of  the  said  testator  already  taxed,  be  paid  to 
&c. ;  and  thereout  also,  it  is  ordered,  that  the  sum  of  971/.  I3s.  6d. 
the  amount  of  the  bill  of  costs  of  the  said  Defendant  Hannah  Taylor, 
the  executrix,  already  taxed,  be  paid  to  &c.  And  it  is  ordered,  that 
it  be  referred  to  the  taxing  Master  of  this  Court  to  tax  all  pai  ties 
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their  costs  of  this  suit,  from  the  foot  of  the  last  taxation  thereof,  as 
between  solicitor  and  client,  except  the  costs  of  the  Defendant  James 
TayloTy  the  heir-at-law,  which  arc  to  be  taxed  as  between  party  and 
party.  [And  it  is  ordered,  that  the  said  taxing  Master  do  look  into 
the  bill  of  costs  of  the  Plaintiff  already  taxed,  and  ascertain  what  was 
the  amount  of  the  Plaintiff's  costs  mentioned  and  referred  to  in  and 
by  the  said  order  on  the  motion  made  in  this  cause,  dated  the  2nd  day 
of  June,  1831.  And  it  is  ordered,  that  the  said  Master  in  taxing  the 
subsequent  costs  of  the  Defendant  Hannah  Taylor,  the  executrix,  do 
deduct  the  amount  of  the  Plaintiff's  costs  mentioned  and  referred  to 
in  and  by  the  said  order,  dated  the  2nd  of  June,  1881,  as  aforesaid, 
and  certify  the  total  amount  after  such  deduction].  And  out  of  the 
residue  of  the  monies  to  arise  by  the  aforesaid  sales  and  the  afore- 
said cash,  after  paying  thereout  the  costs  hereinbefore  directed 
(the  amount  of  such  residue,  if  required,  to  be  verified  by  affidavit), 
in  the  first  place,  it  is  ordered,  that  what  the  said  Master  shall  cer- 
tify to  be  the  amount  of  the  subsequent  costs  of  the  said  Defendant 
Hannah  Taylor ,  the  executrix,  after  deducting  the  Plaintiff's  costs 
mentioned  and  referred  to  in  and  by  the  said  order  on  motion  of  the 
2nd  day  of  June,  1881,  and  also  the  subsequent  costs  of  the  Defend- 
ants T.  W,  Totiie  and  /.  H,  ShaWy  be  paid ;  and  thereout  also  in  the 
next  place,  it  is  ordered,  that  the  sum  of  112r.  16^.  8c?.,  the  amount 
of  the  costs  of  the  Defendant  James  Taylor y  the  heir-at-law  of  the 
said  testator,  already  taxed,  and  what  the  said  Master  shall  certify  to 
be  the  further  costs  of  the  said  Defendant  James  Taylor ,  be  paid ; 
and  thereout  in  the  next  place,  it  is  ordered,  that  the  sum  of 
1867/.  11*.  6rf.,  the  amount  of  the  Plaintiff's  costs  already  taxed, 
and  what  the  said  Master  shall  certify  to  be  the  further  costs  of  the 
Plaintiff,  be  paid ;  and  if  the  said  monies  and  cash  shall  not  be  suffi- 
cient, afler  pajn'ng  thereout  the  other  costs  as  aforesaid,  to  pay  the 
whole  of  the  said  costs  of  the  Plaintiff,  it  is  ordered,  that  the  same  be 
paid  so  far  as  the  said  monies  and  cash  will  extend.  [Payment 
to  be  made  to  their  respective  solicitors.^  And  it  appearing,  and 
being  admitted,  that  the  funds  applicable  in  this  cause  will  be  in- 
sufficient to  make  the  payments  hereinbefore  directed,  this  Court 
doth  not  think  fit  to  make  any  further  order ;  but  any  of  the  parties 
are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall  be  occasion. 


1848. 


Decree. 
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SUISSE  V.  LORD  LOWTHER 

PlaintiiF  entered  the  service  of  the  late  Marqm 


21^,  22ndy 

FdMTuary. 

llth  and  Uth 

March. 

Several  be- 

▼ant  of  the  teal  of  Hertford  (then  Lord  Yarmouth)  in  1822,  and  ccm- 

tator,  made  in 
eight  different 
instraments, 
held  to  be  aU 
cumulative, 
notwithstand- 
ing the  gift  to 
the  party  by 
the  last  codicil 
was  much 


tinned  in  such  service  until  the  death  of  the  Marquis, 
in  1842.  The  bill  sought  a  decree  against  the  execu- 
tors for  payment  of  various  legacies,  amounting  m 
the  whole  to  19,500/1,  under  the  will,  and  numerous 
codicils  made  by  the  Marquis,  dated  req)ectively  m 
1823,  1827,  1829,  1833,  1835,  1837,  and  1839.     The 

larger  than  any  -     ,        -  __,  ,  -      - 

of  the  preceding  cxccutors  admitted  asscts.  The  question  was,  whether 
some  of  these  legacies  expressed  to  be  given  to  the 
Plaintiff  were  not  merely  in  substitution  for  others 
which  had  been  made  in  the  previous  instruments^  or 
whether  they  were  aU  cumulative. 


gifts  to  him ; 
and  the  whole 
amount  given 
by  that  codicil 
was  expressed 
as  being  given 
to  provide  for 
the  servants  of 
the  testator. 

Where  a  tes- 
tator makes  se- 
veral gifts  to  a 
stranger  by  dif- 
ferent instru- 
ments, the  pre- 
sumption is, 
that  such  gifts 
are  cumulative, 
and  the  cir- 
cumstance of 
differences  in 
their  character 
or  amount,  or 
of  a  further 
motive  or  rea- 
son assigned 
upon  the  instru- 
ment, tends  to 
strengthen  the 
presumption. 

Circumstances  in  which  one  testamentary  instrument  is  held  to  be  in  subetitotion  for,  of 
a  mere  repetition  of,  another. 

It  is  no  objection  to  the  hearing  of  a  suit  for  a  pecuniary  legacy  in  which  assets  are  ad- 
mitted, that  a  decree  for  the  administration  of  the  estate  of  the  testator  has  been  made  at 
the  suit  of  a  residuary  legatee ;  but  whether  the  Court  would  direct  the  aocounts  of  the 
same  estate  to  be  taken  in  both  suiiM^qwere. 


The  several  parts  of  the  will  and  co<£cils  material  to 
the  question  are  successively  stated  in  the  judgment 

A  suit  had  been  instituted  by  the  residuary  legatee 
against  the  executors  for  the  administration  of  the  tes- 
tator's estate ;  and,  in  that  suit,  a  decree  for  administra- 
tion had  been  made  before  the  institution  of  this  suit, 
of  which  decree  the  Plaintiff  in  this  suit  had  notice. 

At  the  hearing, 

Mr.  Roupelly  for  the  Plwntiff. 
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Sir  C.  fFethereUy  and  Mr.  Fottett^  for  the  executors, 
objected  to  the  proceeding  with  this  suit,  on  the  ground 
that  the  decree  ahreadj  pronoimced,  in  the  suit  of  the 
residuary  legatee,  was  in  the  nature  of  a  judgment,  even 
for  all  creditors ;  Paxton  v.  Dovglas  {a) ;  and,  if  the 
proceedings  of  a  creditor  in  another  suit  would  be 
stayed,  certainly  legatees  would  not  be  permitted  unne- 
cessarily to  multiply  suits :  Jackson  v.  Leaf{b)y  Clarke 
y.  Earl  of  Ormonde  (c),  Beauchamp  v.  Marquis  of 
Huntley  {d). 


1848. 


Argument, 


Mr.  Roupelly  Mr.  Goodeve,  and  Mr.  De  Gexy  said  that 
the  objection,  even  if  valid,  was  too  late, — that  it  should 
have  been  made  by  motion  before  answer; — that  the 
rule  as  to  staying  divers  proceedings  had  never  been 
applied  to  suits  by  legatees; — ^that,  by  the  admission  of 
assets,  the  Pl^tiff  had  acquired  in  this  suit  a  personal 
remedy  against  the  executors,  and  that  this  suit  was, 
therefore,  more  beneficial  to  him  than  the  other  suit  would 
be, — which  was  a  sufficient  reason  for  not  staying  the 
second  proceeding  in  any  case :  Pickford  v.  Hunter  (e). 
Even  where  a  creditor  was  proceeding  at  law,  he  was 
allowed  to  go  on  so  far  as  related  to  his  personal  re- 
medies against  the  executors :  Kent  v.  Pickering  {f). 


The  Vice-Chancellor  said  the  question  before  him 
in  this  suit  was  very  distinct  from  the  subject  of  the 
other  suit  In  this  suit,  there  was  no  account  to  be 
directed  of  assets  {g)y  the  Court  was  simply  called  upon 
to  determine  the  right  of  the  Plaintiff  to  the  legacies 


(fl)  8  Ves.  521. 
(6)  IJ.  &  W.  229. 

(c)  Jac.  108. 

(d)  Id.  546. 
(0  5  Sim.  129. 


(/)  Id.  569. 

{g)  Accounts  of  the  same  es- 
tate taken  in  two  different  suits : 
Hughes  v.  Eadety  1  Hare,  489. 


Judgment, 
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which  he  claimed  upon  the  oonBtraclion  of  docomeiitfl^ 
and  either  to  decree  pa3mient  as  against  the  execator^ 
or  dismiss  the  bill,  according  as  the  right  should  lumpen 
to  be  established  or  should  fail :  Budgen  y.  Sage  (a).  The 
cause  must  proceed. 


Argumeni.  Mr.  Eoupelly  Mr.  Goodeve,  and  Mr.  De  Gear,  were 
then  heard,  for  the  Pl^tiff,  on  the  questions  of  con- 
struction,— and  Sir  C  WethereU  and  Mr.  FoBeU,  hr 
the  Defendant. 

In  addition  to  the  cases  mentioned  in  the  judgment, 
the  following  cases  were  cited: — Ridges  v.  Morrison {b), 
Currie  v.  JF^e  (c),  Wray  v.  Field  (rf),  Mackenzie  v. 
Mackenzie  (^),  Bartlett  v.  Gillard  (/),  Lord  v.  firf- 
cliffe  {g)y  Fraser  v.  Byng  (A),  Watson  v.  Reed  (i). 
Strong  v.  Ingram  (A),  Gug  v.  Sharpe  (/),  Attomeg^ 
General  v.  George  {m)y  Mackmnon  v.  Peach  {jC^y  Spire 
V.  »Sini/A  (o),  Robley  v.  Robley(p). 


Vice-Chancellor  : — 

Judgment.  The  Plaintiff  claims  to  be  entitled  to  several  1^- 
cies  under  the  will  and  seven  of  the  codicils  made  by 
Lord  Hertford.  Under  six  of  these  instruments,  he 
claims  as  a  legatee  named ;  and,  under  the  other  two,  as 
being  one  of  a  class  to  whom  legacies  are  given.     The 


(a)  3  Myl.  &  Or.  083. 
{b)  1  Bro.  C.  C.  389. 
(c)  17  Ve8.4G2. 
(rf)  6  Madd.  300. 
(e)  2  Russ.  262. 
(/)  3  Russ.  149. 
{g)  2  Sim.  273. 
(A)  1  Russ.  &  Myl.  90. 


(i)  5  Sim.  431. 
(it)  6  Sim.  197. 
(/)  1  Myl.  &  K.  589. 
(fii)  8  Sim.  138. 
(ft)  2  Keen,  555. 
(o)  1  Beav.  419. 
(p)  2  Beav.  95. 
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question  to  which  the  argument  was  directed  was,  whe- 
ther the  legacy  of  8000/.,  given  by  the  Marquis  to  his 
executors  by  the  last  codicil,  was  to  be  in  addition  to, 
or  in  substitution  for,  the  legacies  given  by  the  previous 
instruments;  and,  to  determine  this  question,  I  must 
first  consider  the  construction  of  the  previous  instru- 
ments to  which  the  last  is  supposed  to  refer. 

The  first  claim  is  under  a  gift  to  servants,  in  these 
words : — "  I  give  and  bequeath  to  every  servant,  who 
shall  be  living  in  my  service  at  the  time  of  my  death 
(except  such  of  them  as  were  living  in  my  service  as 
Lord  Yarmouth)^  clear  of  legacy-duty,  one  whole  yearns 
wages ;  and  to  every  servant  that  shall  be  living  in  my 
service  at  the  time  of  my  death,  and  was  also  living  in 
my  service  as  Lord  Yarmouthy  clear  of  legacy-duty, 
three  whole  years'  wages  (a)."  The  testator  divides  his 
servants  into  two  classes,  and  apportions  his  bounty  ac- 
cording to  the  time  of  their  service.  There  is  no  ques- 
tion that  Suisse  will  take  under  this  gift,  according  to 
his  description  or  character,  whatever  that  may  be. 

The  next  gift  is, — "  I  give  all  my  •  servants  three 
years'  wages  who  have  lived  with  me  three  years, — to 
others,  one  year's."  This  is  a  gift  to  servants  whose 
qualifications  to  take  will  difier  materially  from  those 
under  the  first  gift.  And,  further  on,  in  the  same  codicil, 
the  testator  removes  all  necessity  for  resorting  to  any 
presumption ;  for,  he  adds,  "  All  bequests  made  by  this 
iCodicil  to  be  in  addition  to  any  bequests  I  may  have 
previously  made  to  these  legatees ;  and  I  confirm  all 
codicils  to  my  will  (the  only  one  1  have  made  since  my 
father's  death)  wheresoever  and  whatsoever  (J)."  By 
express  words  therefore,  as  well  as  by  the  presumption 


427 


(a)  Will,  dated  in  February,         (6)  Third  codicil,  dated  Feb- 
1823.  ruary,  1827. 
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of  law  to  which  I  shall  advert, — Suuse  would  be  enti- 
tied  to  take  both  these  l^acies* 

The  next  ^ft  is  this : — "  I  ^ve  to  my  valet»  NiehoiaM 
Suisse,  if  he  be  living  with  me  at  the  time  of  my  deathf 
1000/.,  over  and  above  any  other  bequest  {ay*  Heie 
is  a  legacy  differing  in  substance  from  those  which  went 
before.  They  were  to  be  measured  by  the  wages  and 
the  time  of  service, — ^here  it  is  a  gift  of  a  certain  sum 
upon  a  condition,  with  an  express  dedaralion  that  it  shall 
be  additional.     Upon  that  there  can  be  no  question. 


The  next  instrument  is  in  these  words : — "  This  is  a 
codicil  to  the  will  of  me,  Francis  Charles^  Marquis  of 
Hertford, — one  copy  of  which  is  at  Coutts% — ^the  other 
at  Hopimson^s :  I  give  to  C.  L.  Strachan,  my  ward, 
over  and  above  any  and  every  other  bequest^  15,000/.: 
I  give  to  Nicholas  Suisse  similarly  2000/. :  both  l^a- 
cies  to  be  paid  within  three  months  of  my  death  {b).^ 
Even  if  there  were  nothing  in  these  words  importing 
that  the  legacy  to  the  Plaintiff  was  to  be  additional, 
there  is  nothing  to  exclude  the  presumption,  that,  being 
of  a  different  amount  from  the  former  legades,  and 
given  by  a  different  instrument,  he  would  take  both. 
But  there  is  nothing  to  which  the  word  "  similarly'' 
can  be  referred,  except  the  words  **  over  and  above,** 
annexed  to  the  previous  legacy  ^ven  to  C.L.  StraduoL 
In  this  case,  also,  we  find  an  express  direction  that  the 
legacy  shall  be  taken  in  addition  to  previous  legacies. 

There  then  comes  the  l^acy  of  3000/.,  upon  which 
it  is  contended  that  a  question  of  substitution  first 
arises.  It  is  in  these  words :-:-"  This  is  a  codicil; — I 
^ve  these  legacies  in  addition  to  what  I  have  in  most 

(a)  Eighth  codicily dated  Octo-  {h)  Fourteenth  codicil,  dated 
ber,  1829.  July,  1833. 
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instances  ^ven  to  the  same  persons  by  other  codicils 
and  bequests,  all  of  which  I  confirm,  as  well  as  the  re- 
pealing codicils  in  some  instances ;  but  this  the  dates 
will  regulate;— to  the  Right  Hon.  J.  W.  Croher,  7000/. 
additional; — ^to  [name  struck  through],  for  medical  at- 
tendance on  me,  when  I  die,  3000/. ; — to  Nicholas  Suissey 
my  valet,  3000/."  The  codicil  also  contains  legacies  to 
several  other  persons  (a).  Now,  it  was  argued,  on  the 
part  of  the  estate,  that  the  3000/.  given  by  this  codi- 
cil, following  the  other  two  codicils  giving  lOOOt  and 
2000/.,  was,  in  point  of  fact,  a  mere  repetition  of 
the  other  two;  and  the  argument  was  important 
for  this  reason, — that  the  last  codicil  giving  8000/.  is 
thereby  made  sufficient,  in  point  of  anlount,  to  satisfy 
the  preceding  gifls.  And  if  the  3000/.  is  to  be  taken 
as  a  mere  repetition  of  the  2000/.  and  1000/.,  then,  it  was 
said,  the  8000/.  given  to  Suisse  by  the  last  codicil  would 
exceed  the  amount  of  the  legacies  given  to  him  by  the 
prior  instruments.  If,  on  the  other  hand,  tiie  3000/. 
was  to  be  taken  as  cumulative,  tiien  tiie  8000/.  given  by 
the  last  codicil  would  not  in  amoimt  be  a  satisfaction  of 
the  legacies  previously  ^ven. 


1848. 


Judgment. 


The  argument  against  the  cumulative  character  of 
the  legacy  given  by  the  codicil  I  am  now  considering 
was  founded,  first,  on  the  coincidence  in  amount  be- 
tween the  two  former  legacies  and  the  latter;  and,  se- 
condly, on  the  fact,  that  the  other  legacies,  ^ven  to  Mr. 
Croker  and  others  in  the  same  codicil,  have  the  word 
"  additional "  appended  to  them,  while  in  the  legacy  to 
Suisse  that  word  is  not  used.  Leaving  out  the  intro- 
ductory part  of  the  codicil,  the  question  would  certwily 
arise,  whether  the  effect  of  the  word  "  additional "  an- 
nexed to  some  of  the  gifts,  and  omitted  in  that  to  the 


(a)  Twenty-fourth  codicil,  dated  September,  1835. 
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Plaintiff^  would  be  to  leave  his  legacy  as  a  substitution 
for  prior  gifts.  The  cases^  however,  have  expressly  de- 
cided the  point, — tliat,  where  there  is  nothing  but  the 
circumstance  of  omitting  such  words,  the  Court  does 
not  consider  it  sufficient  to  control  that  which,  primi 
facie,  is  the  meaning  of  the  bequest.  Where  the  mere 
bounty  of  the  testator  is  the  only  apparent  motive  for 
the  bequest,  and  no  other  is  expressed,  the  rule  is,  that 
the  legatee  shall  take  in  addition.  But  I  confess  I  do  not 
understand  how  to  ^ve  to  the  introductory  words  thdr 
plain  meaning,  unless  I  take  the  l^acy  to  be  expressly 
additional  I  have  no  right  to  strike  out  the  words, 
^^  I  give  these  legacies  in  addition  to  what  I  have  in  most 
instances  given 'to  the  same  persons  by  other  codidls," 
in  their  application  to  the  PluntiflTs  l^acy.  It  can 
only  be  by  first  assuming  that  this  legacy  was  not  meant 
to  be  cumulative,  that  I  can  come  to  the  conclusion,  that 
those  words  were  not  meant  to  apply  to  it  I  am  of 
opinion,  that  the  Plaintiff  takes  the  SOOOL  as  a  distinct 
legacy,  and  that  he  was,  therefore,  at  the  date  of  this 
codicil,  a  legatee  to  the  extent  of  6000/., — a  fact  which 
materially  alters  the  amount  to  which  he  was  entitled 
before  and  at  the  time  when  the  last  codicil  was  made. 


On  the  next  codicil  no  question  arises.  It  is  in  these 
words : — "  I  give,  above  all  other  legacies,  to  Charlotte  Z. 
Strachariy  11,000/.;  to  the  Right  Hon.  John  W.  Croker, 
9000/.;  to  T.  aTowAiVwon,  equally  in  addition,  1000/.;  and 
to  Nicholas  Suisse,  equally  in  addition,  2600/.  (a)."  The 
codicil  which  contains  the  next  gift  to  the  Plaintiff  is 
equally  unambiguous : — "  Independent  of,  and  in  addi- 
tion to,  all  other  legacies  I  have  given  to  Nicholas 
Suisse,  I  leave  him  2000/.  for  continued  good  ser- 
vices (ft)."    If  the  express  words  had  not  avoided  the 

(a)  Twenty- seventh    codicil,         (b)    Twenty  -  ninth     codicil, 
dated  Milan,  January,  1837.  dated  September,  1837. 
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necessity  of  all  argument^  the  mere  fact,  that  this  gift 
is  contained  in  a  separate  instrument,  would  of  itself 
probably  be  sufficient ;  but  the  additional  fact,  that,  at 
this  date,  the  testator  speaks  of  Suisse*s  "continued 
good  services,"  would  be  a  reason,  within  the  authority 
of  decided  cases,  for  holding  that  that  also  was  an  addi- 
tional legacy.  Down  to  this  time,  therefore,  the  Plain- 
tiff is  a  legatee  to  an  amount  considerably  above  10,000/. 
Then  follows  the  codicil  to  which  I  before  referred, 
and  upon  which  the  argument  has  been  founded.  It  is 
in  these  words : — "  This  is  a  further  codicil  to  the  last 
will  of  me,  Francis  Charles,  Marquis  of  Hertford,  K.  G. : 
**  I  give  and  bequeath  16,000/.  to  my  executors,  that  they 
may  provide  for  my  ser\'ants  as  follows — first,  half  of 
the  same  to  Nicholas  Suisse,  my  head  valet,  an  excellent 
then  I  desire  that  the  remaining  eight  may  be 


1843. 


man: 


split  into  three  parts, — one  to  Charlemagne,  my  cook, 
one  to  Fiariniy  my  courier,  another  to  Robert  (really 
Thomas)  Foote :  there  will  then  remain  a  quarter  and  an 
eighth,  which  1  desire  may  be  divided  at  my  executors' 
pleasure,  attending  first  to  James,  my  coachman's,  claims, 
and  next  to  those  who  liave  slept  under  my  roof,  and 
been  abroad  with  me  (a)." 


Judgment. 


Now,  passing  over  the  gift  for  the  benefit  of  Suisse 
in  the  first  part  of  this  codicil,  it  is  quite  impossible 
that,  as  regards  the  legacies  to  the  other  servants,  sub- 
stitution can  have  been  the  object  of  the  testator;  for  the 
servants,  who  took  under  the  fonner  legacies,  were  se- 
lected in  a  manner  totally  different:  they  took  abso- 
lutely, provided  they  fell  under  a  certain  description. 
Here  the  legacies  remained  at  the  pleasure  of  the  exe- 
cutors, and  the  persons  indicated  are  those  servants  who 
have  slept  under  the  roof  and  been  abroad  with  the  tes- 


(a)  Thirty-fourth  codicil,  dated  November,  1839. 


432 


CASES  IN  CHANCERY. 


1843.  tator.   Many  of  the  servants,  entitled  under  ihe  will  and 
SuiMB  former  codicilsy  might  not  fall  within  that  description; 
«•  and  it  is  impossible  I  could  deprive  them^  by  the  effect 
of  this  codicil,  of  the  boimty  previously  given. 


Judgment, 


On  questions  of  repetition  or  accumulation,  most  of 
the  Judges  have  referred,  as  Lord  Eldon  did  in  the  case 
of  Hemming  v.  Gurrey  (a),  to  the  judgment  in  Hocley  v. 
Hatton  (&),  as  containing  a  soimd  exposition  of  the  law 
upon  the  subject, — and,  in  the  case  of  Hursi  v.  Beach  (c). 
Sir  John  Leach  drew  his  conclusion  from  the  cases  with 
great  precision,  and,  as  it  appears  to  me,  with  great  ac- 
curacy:  he  stated  the  rule  to  be,  that,  where  legacies  are 
^ven  by  different  instruments,  the  presumption  is,  prini& 
fade,  that  two  l^acies  are  intended.     But,  inasmuch  as 
if  a  testator  were  by  one  instrument  to  ^ve  a  particu- 
lar ring,  or  horse,  or  specific  chattel,  and  were,  by 
another  instrument,  to  give  precisely  the  same  thin^ 
it  would  follow  that  the  second  must  be  a  repetition, — so, 
if  the  bounty  ^ven  by  one  instrument  be,  in  terms,  a 
repetition  of  that  which  has  gone  before,  the  Court 
has  presumed  that  the  second  was  intended  to  be  repe- 
tition,  and  not  accumulation.     It  is  clearly  decided, 
however,  that  the  mere  fact  that  the  amount  is  the 
same,  is  not  such  an  identification  of  the  second  with 
the  first  as  would  prevent  both  from  taking  effect  as 
cumulative;  but  if,  in  addition  to  the  amounts  being 
the  same,  the  testator  connects  a  motive  with  both, 
and  the  express  motive  is  also  the  same,  the  double  co- 
incidence induces  the  Court  to  believe  that  repetition, 
and  not  accumulation,  was  intended.     Except  in  sudi 
cases,  and  the  class  of  cases  to  which  I  am  about  to  ad* 
vert,  the  Court  does  not  infer  that  repetition  was  the 


(a)2Sim.&St.311.  1  Bligh, 
N.  S.  479;  S.  C.  nom.  Heming 
V.  Clutterbuck. 


(b)  1  Bro.  C.  C.  390,  n. 

(c)  5  Madd.  358. 
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object,  unless  it  be  so  declared,  or  it  is  to  be  collected 
fixun  the  words  of  the  will  itself. 

The  presumption,  in  the  case  of  several  gifts  by  dif- 
ferent instruments,  being  in  favour  of  accumulation,  it 
is  clear  that  the  claim  of  the  Plaintiff  in  this  case  must 
be  strengthened  by  any  circumstances  of  difference 
between  the  two  gifls^ — ^whether  it  be  found  in  the 
amoimt, — ^in  the  character  in  which  it  is  given, — ^in  the 
mode  of  enjoyment, — ^in  the  extent  of  the  interest, — or 
in  the  motive  for  the  bounty.  All  these  considerations 
tend,  in  the  judgment  of  the  Court,  to  support  the 
argument  in  favour  of  accumulation.  Now,  in  the 
legacy  to  Suisse  by  the  last  codicil,  there  is  a  particular 
description  of  Sttissey  which  imports  a  motive  of  a  later 
date  than  the  former  legacies :  he  is  described  as  '^  an 
excellent  man," — and  the  amount  being  different,  and  less 
beneficial  to  Suisse  than  the  amount  of  the  previous 
gifts  to  him,  this  adds  to  the  presumption  already  in  his 
&vour,  that  a  distinct  gift  was  intended;  and  the  only 
question,  therefore,  is,  whether  there  is  any  thing  in  the 
word  "prarMfe,"  as  used  in  the  last  codicil,  which  should 
lead  the  Court  to  the  construction  that  the  legacy  is 
not  cumulative. 


1843. 


Judgment. 


Much  argument  has  been  founded  in  this  case  upon 
the  use  of  the  word  "  provide."  The  technical  sense  of 
the  word,  it  was  said,  should  be  taken  by  analogy  from 
those  cases  in  which,  in  gifts  from  a  parent  to  a  child,  or 
from  a  person  standing  in  loco  parentis  towards  the 
legatee,  the  Court  had  laid  great  stress  on  it  The 
language  of  the  Court  in  those  cases  is,  that  it  'Means 
against  double  portions," — ^a  rule  which,  though  some- 
times called  technical.  Lord  Cottenhamy  in  Pym  v.  Lock- 
yer  (a),  said,  was  founded  on  good  sense,  and  could  not  be 


(a)  6  Myl.  &  Cr.  34,  46. 
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disregarded  without  disappointing  the  intentions  of 
donors.  But,  although  the  presumption  is>  that  a  parent 
does  not  give  a  child  a  double  portion,  it  does  not  foUow 
that  every  sum  of  money  which  a  parent  may  give  even 
to  a  child  is  intended  as  a  portion.  The  Court  has  never 
added  up  small  sums  in  order  to  shew,  that,  if  the  child 
claims  those  sums  as  well  as  the  larger  provision  made 
for  him  by  the  parent,  he  would  be  taking  a  double 
portion.  The  question,  whether  the  sums  given  are  to 
be  taken  as  part  of  the  child^s  portion  or  not,  has  often 
arisen ;  and,  if  the  word  "  portion  "  or  "  provision,''  or 
any  similar  word,  is  used  in  the  second  gift,  the  Court 
has  said  the  use  of  that  term  shewed  that  the  sum  was 
given  as  a  provision  or  "  portion"  for  the  child ;  and  then 
it  is  sometimes  regarded  as  a  second  portion,  against  which 
the  Court  presumes.  According  to  Lord  CottenhanCs 
decision  in  Pym  v.  Lockyer,  (for  the  first  time  deciding 
that  point),  it  is  taken  to  be  a  satisfaction  pro  tanta 
The  older  cases  rather  incline  to  the  proportion,  that, 
if  it  were  a  portion,  though  less  than  the  portion  given 
by  any  former  instrument,  it  was  to  be  taken  as  satis- 
faction in  toto.  The  reasoning,  however,  is,  that  the 
use  of  the  word  "  portion "  or  "  provision,"  or  any 
similar  word,  shews  that  the  testator  meant  to  repeat 
his  former  gift, — and  then  the  rule  applies. 


In  the  case  of  persons  not  being  parent  and  child,  but 
assumed  to  stand  in  loco  parentis,  the  word  "portion" 
or  "provision"  has  been  used  for  a  different  purpose. 
It  has  been  used  in  order  to  shew  that  the  party 
intended  to  place  himself  in  that  situation,  and  to  esta* 
blish  a  quasi  parental  character;  and  when  that  was 
done,  the  rule  as  to  double  portions  has  been  applied. 
But,  if  there  is  a  simple  gift^  and  the  donor  has  not 
acted  towards  the  donee  in  a  way  to  shew  that  he  has 
assumed  a  particular  character, — a  quasi  parental  situa- 
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tion, — in  that  case  it  is  nothing  more  than  mere  bounty 
to  a  stranger.  I  am  not  aware  of  any  technical  sense 
of  the  word  "provision**  upon  which  stress  has  been 
laid,  except  in  the  cases  to  which  I  have  adverted.  No 
question  can  arise  on  the  effect  of  a  gift  in  the  nature 
of  a  portion,  in  any  such  sense,  on  these  bequests  of  the 
Marquis  to  Suisse. 


1843. 


In  the  doctrine  with  regard  to  double  portions,  some 
principles  have,  however,  been  laid  down,  which  bear  very 
strongly  upon  the  case  before  me.  The  rule  of  presump- 
tion, as  I  before  said,  is  against  double  portions  as  be- 
tween parent  and  child ;  and  the  reason  is  this, — a  parent 
makes  a  certain  provision  for  his  children  by  his  will, 
if  they  attidn  twenty-one  or  marry,  or  require  to  be 
settled  in  life :  he  afterwards  makes  an  advancement  to 
a  particular  child.  Looking  at  the  ordinary  dealings  of 
mankind,  the  Court  concludes  that  the  parent  does  not, 
when  he  makes  that  advancement,  intend  the  will  to  re- 
main in  full  force,  and  that  he  has  satisfied  in  his  life- 
time the  obligation  which  he  would  otherwise  have  dis- 
charged at  his  death ;  and  having  come  to  that  conclusion, 
as  the  result  of  general  experience,  the  Court  acts  upon 
it,  and  ^ves  effect  to  the  presumption,  that  a  double  por- 
tion was  not  intended.  If,  on  the  other  hand,  there  is  no 
such  relation,  either  natural  or  artificial,  the  gift  pro- 
ceeds from  the  mere  bounty  of  the  testator;  and  there 
is  no  reason  within  the  knowledge  of  the  Court  for 
cutting  off  any  thing  which  has  in  terms  been  given. 
The  testator  may  give  a  certain  sum  by  one  instrument, 
and  precisely  the  same  sum  by  another:  there  is  no 
reason  why  the  Court  should  assign  any  limit  to  that 
bounty,  which  is  wholly  arbitrary.  The  Court,  as 
between  strangers,  treats  several  gifls  as,  prim&  facie, 
cumulative.     The  consequence  is,  as  Lord  Eldan  ob- 

voL.  n.  G  a  H.  w. 
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1843.  served(a),  that  a  natui^  child,  who  is  in  law  a  stranger  to 
the  father,  stands  in  a  better  situation  than  a  Intimate 
child ;  for  the  adyancement  in  the  case  of  the  natund 
child  is  not,  prini&  facie,  aa  ademption.  That  princiide 
Judgment,  ^jjj  applj  very  strongly  to  this  case ;  for  there  is  no  more 
reason  why  the  Marquis  should  ^ve  Suisse  10002.  rather 
than  20,000/.  The  Marquis  only  could  measure  the 
rew{u*d  to  be  given  to  Suisse  for  the  fidelity  alluded  to 
in  the  will  and  codicils ;  and  the  Court  can  form  no  pre- 
sumption on  which  to  limit  the  amount  of  that  reward. 
So  far  the  cases  stand  yery  much  in  pari  materift. 

The  only  argument  to  wMch  the  word  "provide,"  as 
used  in  the  last  codicil,  can  be  open,  is,  whether  the 
Marquis  might  not  have  meant  it  as  a  direction  to  the 
executors  to  pay  Suisse  that  which  he  had  given  him 
by  the  preceding  instruments; — as  if  he  had  said,  '^in 
order  to  enable  them  to  give  Suisse  that  provision  which 
I  have  made  for  him."  But  do  those  words  necessarily 
import  that  the  8000/.  was  given  in  order  to  enable  the 
executors  to  provide  for  Suisse  by  paying  the  amount  of 
the  former  legacies?  He  is  in  the  situation  of  a  stranger 
to  the  testator:  the  gifl  is  mere  bounty;  and,  whea 
that  is  so,  there  is  no  ground  for  ndsing  any  presump- 
tion of  intention  as  to  its  amount,  whether  the  gift  be 
comprised  in  one  or  several  bequests.  I  have  nothing 
by  which  to  measure  the  intended  bounty.  Why  am 
I  to  say  that  the  Marquis  did  not  consider,  after  the 
continued  service  of  Suisse,  that  the  provision  he  ought 
to  have  was  8000/.  in  addition  to  what  he  had  pre- 
viously given  ?  the  rule  of  law  being,  for  the  reasons  I 
have  stated,  in  favour  of  the  last  legacy  being  cumu- 
lative.    I  am  clear  I  have  no  right  to  speculate  on  any 

(a)  18  Ves.  147. 
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views  the  Marquis  may  have  had,  or  to  hold  that 
the  last  codicil  was  merely  intended  to  provide  for  the 
payment  of  the  former  ^fts. 

Looking  at  the  case  as  it  stands  upon  these  testa- 
mentary papers,  without  reference  to  any  of  the  con- 
siderations to  which  I  have  adverted, — taking  it  as  clear 
that  there  is  no  presumption  against  any  of  the  legacies, 
independently  of  the  form  of  the  instnmients  in  which 
they  are  found, — and  that,  prim&  facie,  they  are  cumu- 
lative,— ^the  question  may  still  be,  whether  the  instru- 
ments are  in  substitution  one  for  another, — so  that  if 
one  is  to  take  effect,  another  is  to  be  regarded  as  can- 
celled? The  cases  of  the  Duke  of  St.  Albans  v.  Beau- 
dark  (a),  Hemming  v.  Gurrey^  and  Riissell  v.  Dick- 
son {b\  illustrate  that  subject  very  clearly.  In  the 
Duke  of  St.  Albans  v.  Beauclerky  the  instruments  were 
almost  repetitions  one  of  the  other.  In  several  instances, 
the  testator  had  given  the  identical  thing  by  the  second 
which  he  had  given  by  the  first  instrument, — such  as 
particular  jewels,  and  certain  specific  articles  which  were 
of  necessity  nothing  but  repeated  gifls  of  the  same 
thing.  In  the  case  of  Hemming  v.  Gurreyy  also,  the 
testator  was  in  the  habit  of  copying  his  will ;  and  al- 
though there  were  some  differences,  yet  the  two  instru- 
ments were,  to  the  eye  and  in  substance,  very  nearly  a 
repetition  the  one  of  the  other.  In  Russell  v.  Dickson, 
the  paper,  which  the  testator  called  his  last  will,  was 
construed  as  a  final  declaration  of  his  will,  excluding  all 
that  had  gone  before  it  But  it  is  impossible  to  apply 
that  reasoning  in  this  case ;  for  the  will  and  the  several 
codicils  dispose  of  property,  to  a  very  large  amount, 
among  a  number  of  persons  who  are  obviously  very 


1843. 
Suisse 

LOWTHIR. 

Judgment, 


(a)  2  Atk.  G36. 
(h)  2  Dru.  &  Warr.  133;  S.  C.  1  Con.  &  Law,  284. 

QG  2 


438 


CASES  IN  CHANCERY. 


1843. 


SUISSB 

9. 

LOWTIIBR. 

Judgment. 


marked  and  favoured  objects  of  the  testator's  bounty, 
but  of  whom  there  is  no  mention  in  the  last  oodicily 
which  touches  nobody  but  Suisse  and  some  particular 
servants.  It  is  impossible,  therefore,  to  treat  the  last 
instrument,  in  any  sense  of  the  word,  as  being  the  will  of 
the  Marquis  substituted  by  him  for  and  superseding  all 
his  former  testamentary  dispositions. 


I  may  observe  another  fact,  which  strongly  tends  to 
convince  me  of  the  obligation  I  am  under  to  give  effect  to 
the  last  codicil,  as  containing  additional  gifts  to  the  Plain- 
tiff :—-in  pursuing  the  language  of  the  testator  through 
the  various  codicils,  you  find  that,  having  begun  by 
giving  his  property  to  persons  who  had  naturally  a  daim 
upon  him,  he  is  afterwards  continually  cutting  down  the 
provisions  he  had  made  for  those  persons,  and  giving  his 
property  to  strangers.  Why  he  should  not  have  in- 
tended to  make  this  liberal  provision  for  Suisse,  as  well 
as  gifts,  to  an  enormous  amount,  to  other  persons  who 
had  no  natural  claim  upon  him,  I  have  no  ground  for 
saying.  It  is  nothing  but  conjecture.  I  do  not  find 
any  thing  in  this  will  to  deprive  Suisse  of  the  whole 
amount  which  he  claims. 

Decree  for  payment  of  the  legacies,  without  costs. 


March  nth. 

Whether  the 
execation  of  a 
decree  for  pay- 
ment of  a  le- 
gacy to  a  party 
who  is  residing 
in  a  foreign 
country,  will  be 
stayed,  pending 
an  appeal 
against  the  de- 
cree, or  whe- 
ther security 
will  be  required 
from  such  party  before  payment  pending  an  appeal — qumre. 


A  motion  was  made  to  stay  the  execution  of  the 
decree  pending  the  prosecution  of  an  appeal  to  the  Lord 
Chancellor  by  the  Defendants  agidnst  the  above  decree. 
The  ground  of  the  motion  was,  that  the  Plaintiff  had 
gone  to  reside  in  France;  and  that,  if  the  legacies 
were  paid,  and  the  judgment  afterwards  reversed,  the 
Defendants  would  have  no  means  of  recovering  the 
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money^  or  would  be  dependent  on  the  result  of  a  suit 
for  that  purpose  before  a  foreign  jurisdiction.  The 
motion  was  opposed ;  but  no  order  was  made  upon  it, — 
the  Lord  Chancellor  having,  under  the  circumstances, 
permitted  the  case  to  be  immediately  heard  before  him. 

The  following  cases  were  cited  in  the  argument  on 
the  application  for  the  stay  of  proceedings : — Huguenin 
V.  Baseky  (a),  Gwynn  v.  Lethbridge  {b)^  Way  v.  Foy  (c), 
Wood  V.  Milner  (rf),  Nerot  v.  Bumand  (e),  King  of 
Spain  V.  Machado  (/),  Walbum  v.  Ingilby  {g)y  King  of 
^pain  V.  Machado  (^),  Storey  v.  T^rd  John  George 
Lennox  (i). 


The  decree  was  affirmed  by  the  Lord  Chancellor^  on  tlie  29th 
of  March,  1843. 


1843. 


Judgment. 


(a)  16  Ves.  180. 
(6)  14  Ves.  585. 

(c)  18  Ves.  452. 

(d)  IJ.  &  W.  636. 

(e)  2  Russ.  56. 


(/)  4  Russ.  560. 
{g)  1  Myl.  &  K.  79. 
{h)  Id.  85,  n. 
(i)  1  Myl.  &  Cr.  685. 
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BORELL  V.  DANN. 


15IA,  Idth, 
20rA,  2lgt, 
and  22nd 
March^ 
and  7th 
April. 

Under  the  sta.  1  HE  PlaintifF  was  tenant  for  life>  unimpeachable  for 
-"  '  *  waste,  of  a  manor  and  farm  named  jBrft7«&y,  in  i^McoIit- 
shire,  subject  to  a  term  of  years  for  raising  500^  i^eoe 
for  such  of  the  five  children  of  J.  Borell  as  should  attain 
twenty-one,  or,  having  been  married,  should  die  under 
that  age. 


c.  57,  all  per. 
Bom  who  are 
creditors  of 
an  insoWent 
debtor,  at  the 
time  his  pe- 
tition for  dis- 
diarge  is  filed 
in  the  Court 
for  the  Relief 
of  Insolvent 

entitled/  taking  200/1  upon  mortgage  of  his  life  interest  in  the  Brigs- 


The  Plaintiff,  in  1831,  raised  sums  of  I600£  and 


proper  steps  for 
that  purpose, 
to  participate 
in  bis  estate, 
whether  the 
same  have  or 
have  not  been 
inserted  by  the 
insolvent  in  bis 
schedule. 

The  purchaser 
of  the  estate  of 
an  insolvent 
debtor  from 
his  assignees, 
at  a  sale  by 
auction,  will 
not  be  affected 
by  constructive 
notice  of  cir- 
cumstances of 
negligence 
on  the  part  of 
the  assignees,  in 
conducting  the 
sale, — such  dr- 
cumstances  be- 
ing entirely 
coUateral  to 
any  question  of  title. 

A  sale  of  the  estate  of  an  insolvent  debtor,  made  bona  fide,  at  a  public  auction,  is  not, 
after  conveyance  to  the  purchaser,  necessarily  voidable  in  equity,  only  because  the  pur- 
chaser, after  the  sale  but  before  the  conveyance,  had  notice  of  circumstances  attending  the 
conduct  of  the  sale  by  the  assignees,  amounting  to  negligence  on  their  part. 

(a)  C.  57,  s.  10. 


ley  estate.  In  1835,  he  effected  an  insurance  on  his 
life  for  the  sum  of  1600/.  with  the  Provident  Insti- 
tution, and  assigned  the  policy  to  the  mortgagees  as  a 
further  security  for  the  money  due  upon  the  mortr 
gage. 

In  April,  1837,  the  Plaintiff  was  arrested  for  debt, 
and  being  in  prison  in  the  gaol  of  Hull^  on  the  30th  of 
January,  1838,  signed  his  petition  to  the  Court  for  the 
Belief  of  Insolvent  Debtors  for  his  discharge,  under  the 
statute  of  the  7  Geo.  4  (a),  and  executed  the  usual 
conveyance  and  assignment  of  his  real  and  personal 
estate  to  the  provisional  assignee.  The  Defendants 
W.  Dajin  and  T.  Kennington  were  afterwards  appointed 
assignees  of  the  estate  and  effects  of  the  insolvent, 
which  were  thereupon  conveyed  and  assigned  to  them. 
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The  asaigQees,  haymg  taken  the  preliminary  steps 
required  by  the  statute  (a),  advertised  the  sale  of  the 
Plaintiff's  life  interest  in  the  Brigsky  estate  to  take 
place  at  Great  Grimsby,  on  the  8th  of  May,  1838,  by 
auction*  Shordy  before  the  time  of  the  intended  sale, 
the  Plaintiff  caused  notices  to  be  posted  in  the  neigh- 
bourhood, to  the  effect  that  he  had  applied  to  the  Court 
of  Insolvency  to  suspend  the  sale,  and  that  any  persons 
becoming  the  purchasers  would  do  so  at  their  peril. 
The  assignees  in  consequence  of  this  notice  postponed 
the  sale.  On  the  16th  of  May,  the  assignees  having 
found  that  the  application  of  the  Plaintiff  to  the  Court 
had  been  refused,  applied  for  ix^rmission  to  proceed  to 
a  sale,  without  calling  another  meeting  of  the  creditors, 
but  the  Court  was  of  opinion  that  all  the  steps  prelimi- 
nary to  a  sale  under  the  act  should  be  again  taken. 
This  was  accordingly  done,  and  the  sale  was  advertised 
for  the  12th  of  July,  1838,  on  which  day  it  took  place, 
and  the  Defendant  George  Babb,  solicitor,  of  Great 
Grimsby^  being  the  highest  bidder,  became  the  pur- 
chaser of  the  Plaintiff's  life  interest  in  the  Brigsley 
estate,  at  the  sum  of  940/. 


1843. 


Staiemeni, 


On  the  18th  of  August,  an  application  of  the  Plain- 
tiff to  stay  the  assignees  from  proceeding  with  the  sale 
of  the  Plaintiff's  life  estate  was  heard  before  the  Court 
for  the  Relief  of  Insolvent  Debtors,  and  was  refused. 
The  assignees  conveyed  the  estate  to  Babb,  the  pur- 
chaser, by  indentures  dated  the  31st  of  August  and  the 
1st  of  September,  1838. 

On  the  13th  of  September,  the  Plaintiff  filed  his  bill 
against  the  assignees  and  Babb,  the  purchaser,  praying 
the  declaration  of  the  Court  that  the  s^d  alleged  price 
agreed  to  be  given  by  Babb  for  the  Plaintiff's  life  estate 


(a)  Sect  20. 
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was  grofldy  inadequate,  and  that  the  sale  to  Babb  was 
fraudulent  and  void  as  a^;ainst  the  Pkintiff,  and  that 
any  conveyance  of  such  life  estate  and  any  assignment 
of  the  said  policy  to  Babb  which  might  have  been  made 
or  executed  by  the  Defendants,  the  assignees,  was  and 
were  respectively  fraudulent  and  void,  and  ought  to  be 
set  aside  as  against  the  Plaintiff;  and  that  the  life  estate 
and  policy  might  be  respectively  decreed  to  be  re-con- 
veyed and  re-assured  to  the  Plaintiff,  or  for  his  benefit, 
by  the  Defendants  and  all  other  necessary  parties,  sub- 
ject to  the  said  existing  mortgage  thereon  created  by 
the  Plaintiff;  the  Plaintiff  offering  to  pay  to  the  De- 
fendants or  otherwise,  as  the  Court  might  direct,  the 
amount  which  might  be  necessary  for  payment  of  all 
the  Plaintiff's  debts  under  his  insolvency,  and  all  the 
costs  and  expenses,  if  any,  remaining  unpaid  and  neces- 
sarily and  properly  incurred  by  the  Defendants,  the 
assignees,  in  execution  of  their  trust  as  sudi  assignees ; 
and  that,  if  necessary,  an  accoimt  of  such  debts  and 
costs  might  be  taken.  Or,  if  the  said  sale  and  convey- 
ance should  not  be  decreed  to  be  altogether  set  aside, 
then  that  the  conveyance  might  be  rectified  in  respect 
of  the  parcels  improperly  comprised  therein  and  other- 
wise in  the  particulars  thereinbefore  stated,  and  as 
might  be  requisite  and  proper;  and  that  the  Defendants 
might  make  due  payment  and  satisfaction  in  respect  of 
the  said  matters. 


The  Plaintiff  rested  his  claim  to  relief  upon  the 
ground  that  the  assignees,  in  their  mode  of  conducting 
the  sale,  had  been  so  negligent  of  their  duty  to  the  in- 
solvent, and  had  acted  so  impfovidently  as  respected  his 
interests,  that  their  conduct  amounted  to  a  breach  of 
trust ;  and  that  the  purchaser  was  affected  with  notice 
of  such  alleged  breach  of  trust  to  an  extent  whidi 
vitiated  the  sale.  Various  circumstances  were  reUed 
upon  as  supporting  these  charges.    The  sale  was  said  to 
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have  been  wholly  unnecessary,  inasmuch  as  Mr.  Hughes^ 
a  derk  of  the  PlaintifT's  attorney,  attended  on  the 
morning  and  at  the  place  of  sale,  and  tendered  to  the 
assignees  the  sum  of  528/.  19«.  7(2.,  being  the  amount  of 
the  debts  in  the  Plaintiff's  schedule,  and  a  further  smn 
for  expenses,  making  up  in  the  whole  550iL,  tendering 
also  at  the  same  time  a  deed  for  the  execution  of  the 
assignees.  It  was  alleged,  moreover,  that  the  descrip- 
tion of  the  life  estate  offered  for  sale  omitted  several 
particulars  which  enhanced  its  value,  namely,  that  the 
Plaintiff  was  tenant  for  life,  unimpeachable  of  waste, 
and  that  he  was  entitled  to  the  manorial  rights,  and  to 
certain  fee-farm  or  quit  rents ;  and  that  the  policy  of 
insurance  ought  to  have  been,  but  was  not  included  in 
the  property  sold.  Not  only,  it  was  said,  was  the  sale 
conducted  in  a  depreciating  manner,  by  introducing  a 
stipulation  that  the  vendors  should  not  be  required  to  do 
more  than  shew  the  conveyance  of  the  estate  to  them- 
selves from  the  provisional  assignee, — ^by  not  making 
known  the  conditions  of  sale  until  the  morning  of  sale, — 
and  by  reading  in  the  sale-room  a  letter,  which  stated, 
that  the  life  of  the  Plaintiff,  from  his  intemperate 
habits,  was  not  insurable;  but  that  the  estate  was 
actually  disparaged  by  misdescription :  that  the  premium 
of  40i  1«.  4A  per  annum  in  respect  of  the  policy  of  in- 
surance was  stated  to  be  a  charge  upon  the  land,  which 
was  not  true ;  and  that  the  estate  was  also  described  as 
subject  to  the  tithes  and  land-tax,  whereas  the  tithes  and 
land-tax  were  both  borne  by  the  tenant,  to  whom  it 
was  let  at  a  net  rent  of  650/.  a  year.  It  was  contended 
that  the  result  of  the  transaction  was,  that  the  estate 
was  sold  at  a  price  grossly  inadequate,  and  not  amount- 
ing to  more  than  one-and-a«half  year's  purchase. 


1843. 


StatemenL 


The  assignees,  by  their  answer  and  at  the  bar,  justified 
the  sale  of  the  estate,  by  insisting  that  the  tender  of  the 
amount  of  the  scheduled  debts  and  expenses  was  not 
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sufficient^  as  the  amount  of  the  debts  was  liable  to  be 
increased  by  the  introduction  of  the  dainis  of  other 
creditors,  and  by  additional  claims  of  the  creditor? 
whose  names  were  already  in  the  schedule :  that  Mr. 
Acton,  their  solicitor,  had  proposed  to  Hughes  that  he 
should  pay  the  amount  of  the  scheduled  debts,  and  give 
an  undertaking  to  pay  the  deficiency  and  expenses, 
which,  however,  Hughes  declined ;  and  that  even  if  the 
tender  had  been  sufficient  in  amount,  the  assignees  were 
not  bound  therefore  to  stop  the  proceedings  on  the 
morning  of  sale,  and  inmiediately  execute  the  deed 
which  was  tendered  to  them,  the  effect  of  which  might 
require  much  consideration.  They  contended  that  there 
was  no  material  omission  in  the  particulars  of  sale :  that 
the  life  estate  was  not  enhanced  in  value  by  being  un- 
impeachable for  waste,  inasmuch  as  there  were  no  mines 
on  the  property,  and  the  Plaintiff  had  previously  caused 
all  the  timber  of  any  value  to  be  felled :  that  the  allied 
quit  rents,  at  the  utmost,  amounted  to  4/.  or  6L  a  year, 
and  to  this  the  title  of  the  Phdntiff  was  disputed,  and 
was  by  no  means  clear,  and  to  have  included  them  in 
the  particulars  of  sale  might  have  embarrassed  the  ven- 
dors in  making  a  title  to  the  property ;  and  that  the 
manorial  rights  were  of  no  more  than  nominal  value. 
They  denied  that  the  mode  of  conducting  the  sale  had 
been  calculated  to  depreciate  the  property,  or  that  they 
acted  otherwise  than  properly  therein.  They  said  that 
it  was  unimportant  whether  the  policy  of  insurance, 
being  a  collateral  security  to  the  mortgagees,  was  sold 
or  reserved ;  and  that  although  the  statement  that  the 
premium  was  a  charge  on  the  estate  was  erroneous,  yet 
as  it  was  necessary  to  keep  the  policy  on  foot  to  secure 
the  mortgage  debt,  and  there  being  no  other  fund  for 
that  purpose,  the  effect  was  substantially  the  same  as  if 
it  had  constituted  an  actual  charge.  They  insisted  that 
no  purchaser  could  have  mistaken  the  meaning  of  the 
statement  that  the  estate  was  subject  to  tithes  and  land- 
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tax,  and  that  it  was  not  untrue  merely  because  of  the 
special  stipulation  made  with  the  then  existing  tenant. 
Instead  of  the  sale  having  been  made  at  an  inadequate 
price,  the  Defendants  alleged  that  the  purchase-money 
was  nearly  six  and  a  half  years'  produce,  after  deducting 
the  interest  of  the  charges  upon  the  corpus,  as  well  as 
upon  the  life  interest  of  the  estate,  from  the  best  rent 
which  could  have  been  permanently  expected ;  and  that 
owing  to  the  intemperate  habits  of  the  PlamtifF,  and,  in 
consequence  thereof,  the  uninsurable  character  of  his 
life,  the  price  was  perfectly  adequate,  and  in  fact  in- 
volved the  purchaser  in  very  considerable  risk. 

The  purchaser,  by  his  answer,  denied  notice  of  any 
breach  of  trust  on  the  part  of  the  assignees. 

The  evidence  directed  to  the  several  points  above 
stated  was  very  voluminous.  Many  witnesses  were 
examined  on  the  subject  of  the  alleged  habitual  intem- 
perance of  the  Plaintiff,  and  the  value  of  his  life  at  the 
time  of  the  sale.  The  conclusion  to  which  the  Court 
came,  on  the  effect  of  the  evidence,  appears  upon  the 
judgment 
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Mr.  Bethelly  Mr.  Kenyan  Parkery  and  Mr.  Rogers^  for 
the  Plaintiff. 

Mr.  Tinneyy  Mr.  RomiUyy  and  Mr.  Glasses  for  the 
Defendants,  the  assignees. 

Mr.  Lowndes  and  Mr.  Smithy  for  the  purchaser. 

The  argument  consisted  chiefly  of  comments  on  the 
various  facts  in  evidence.  The  points  of  law  discussed 
were, — First,  whether  the  scheduled  creditors  were  ne- 
cessary parties  to  the  smt  Secondly,  whether  the  Court 
for  Belief  of  Insolvent  Debtors  had  exclusive  '  jurisdic- 
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tionoD  the  subject,  mt  kaet  so  fiv  as  the  ooodoct  of  die 
aasigDeeB  was  oraioenied;  or  whether  this  C<Nirt  would 
set  aside  a  ade  which  thmt  Court  had  directed.  Thiidlyy 
whether  the  debts  in  the  sdieduk  at  the  time  of  the 
sale,  and  in  respect  of  which  the  tmder  was  made, 
were  the  whole  of  the  debts  of  the  inscdvent,  in  respect 
of  which  the  asagnees  were  interested,  or  whether  those 
debts  were  liable  to  be  increased  in  amount  hj  other 
claims  against  the  inscdvent,  in  additicm  to  those  whidi 
he  had  inserted  in  his  schedule. 


The  following  cases  were  cited: — T\timng  v.  Mor* 
rice  {a),  Martlock  v.  BuUer  (b)^  Shelly  v.  Nash  {c\  Fox  v. 
Wright  {d),  BarUm  v.  TatUrMatt{e),  Barton  r.  Jayne  (/> 
Kaye  v.  Fotbrooke  {g\  Lautowr  y.  Holcombe  (A),  Tyen\. 
Stunt  (t)y  Yewens  v.  Robinson  (A),  Earl  of  Aldborough  v. 
Trye  {t). 


ViCE-CUAXCELLOa  I 

Judgment,  At  the  closc  of  the  argument,  I  stated  my  opinion  to  be 

that  the  Plaintiff  had  reasonable  cause  to  complain  of  the 
conduct  of  the  assignees  and  their  agents,  as  weU  as  of  lus 
own  agent,  in  respect  of  the  manner  in  which  this  part  of 
his  property  had  been  dealt  with, — reserving  my  judg- 
ment however  upon  the  question,  whether  the  acts  he 
might  so  complain  of  against  those  parties  were  such  as 
would  vitiate  the  sale  in  a  court  of  equity,  as  against  a 
bon&  fide  purchaser  at  a  public  auction,  afler  convey- 
ance executed  to  such  purchaser.  I,  at  the  same  time, 
observed,  that  if  the  Plaintiff  was  entitled  to  impeach 


(o)  2  Bro.  C.  C.  32C. 
(6)  10  Vee.292. 

(c)  3  Madd.  232. 

(d)  6  Id.  111. 

(0  1  R.  &  M.  237. 
(/)  7  Sim.  25. 


{g)   8  Sim.  28. 
(A)  8  Sim.  76. 
(i)    7  Scott,  349. 
(k)  11  Sim.  105. 
(/)  7  CI.  &  Fin.  436. 
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the  transaction,  he  might  stand  before  the  Court  in  such 
a  position  that  I  could  not  grant  him  relief,  without 
inquiry  into  the  question  whether  the  sale  was  provi- 
dently and  properly  made  or  not.  I  allude  particularly 
to  the  very  imperfect  information  which  the  Plaintiff 
has  afforded  me  of  the  real  history  of  the  tender  made 
by  Hughesy  on  the  12th  of  July,  1838: — it  being  ex- 
tremely doubtful  upon  the  evidence,  whether,  according 
to  the  truth  of  the  case,  the  Plaintiff  is  not  complaining 
of  the  assignees  for  having  refused  to  convey  the  estate  to 
a  purchaser  with  whom  he  had  made  a  contract  for  550/. 
or  less,  and  having  afterwards  sold  it  to  the  Defendant 
Bahb  for  a  much  larger  sum.  I  am  far  from  being 
satisfied,  upon  the  evidence,  that  if  the  550^  had  been 
accepted  by  the  assignees,  the  estate  would  have  been 
thereby  redeemed  for  the  benefit  of  the  Plaintiff.  I 
should  be  very  reluctant,  however,  to  found  my  judg- 
ment upon  a  view  of  the  case  which  excluded  from  con- 
sideration so  many  of  the  points  which  were  urged  at 
the  bar. 


1848. 


Judgment. 


The  leading  points  relied  upon  for  impeaching  the 
sale  were  two, — first,  the  tender  to  which  I  have  re- 
ferred; and,  secondly,  the  alleged  negligent  and  im- 
proper manner  of  conducting  the  sale,  amounting,  as  it 
was  said,  to  a  breach  of  trust  in  the  assignees,  with 
which,  under  the  circumstances,  the  purchaser  should  be 
affected.  I  shall  begin  by  considering  the  objections 
exclusive  of  the  tender. 


In  considering  this  part  of  the  case,  it  must  be 
remembered  that  I  am  not  called  upon  to  give  the  pur- 
chaser the  assistance  of  this  Court  in  obtaining  the 
completion  of  his  contract.  His  contract  was  perfected 
by  conveyances  before  the  bill  was  filed,  and  his  title 
has  since  received  the  accession  of  the  legal  estate  by  a 
^ansfer  of  the  mortgage  to  which  the  life  interest  of 
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mid,  indeed,  tint  the  oooipletioii  of  the  euaUact  was  a 
hurried  traoflactioii,  and  that  fior  the  poipoae  of  giving 
the  purcfaaBer  the  adrantage  I  have  just  alhided  to ;  andit 
would  perfaafM  be  diflkolt  fcr  the  Defieodnrta  eoooes- 
foDj  to  ocntend  that  that  obBerratioii  was  not,  to  aone 
extent,  well  founded.  But  to  what  does  the  dhaige 
amount?  If  the  drconmanoes  of  the  case  are  such  m 
to  entitle  the  Plaintiff  to  avoid  the  tnuuaction,  on  the 
groondfl  of  fraod  or  breach  of  tmst,  the  execution  of 
the  oonre janoe  to  the  porchaaer  will  not  deprive  the 
Plaintiff  of  that  relief,  and,  if  die  drcomatanoeB  of 
the  case  are  not  in  other  respectB  each  as  to  entitle  the 
Plaintiff  to  avoid  the  tranaaction,  I  cannot  deptm 
the  porchaaer  of  the  benefit  of  his  contract  onljbecanK 
he  has  used  diligence  in  placing  JwiiMiplf  in  th^  por- 
tion most  advantageous  for  maintaining  lus  right.  The 
utmost  effect  I  can  give  to  the  predjatancy  imputed  to 
the  purchaser^  is  that  of  scrutimring  vrith  the  greater 
jealousy  the  other  grounds  which  have  been  relied 
upon  for  impeaching  the  sale.  And  certainly  I  stand 
in  no  need  of  any  such  circumstance  to  induce  me  to 
scrutinize  the  facts  of  this  case  with  the  utmost  jeaknuy* 
But  still  I  must  deal  with  the  case  as  one  in  which  I 
am  called  upon,  not  specifically  to  enforce  a  contract  at 
the  suit  of  a  purchaser,  but  to  resdnd  asale  perfected  by 
conveyance.  I  may  observe,  that  notice  to  a  purchaser 
before  conveyance,  that  a  bill  would  be  filed  to  impeach 
his  purchase,  b  only  notice  that  all  valid  objections  would 
be  taken  to  it  The  question  then  is,  how  far  Mr. 
BaUis  interest,  as  a  purchaser,  is  affected  by  the  cir- 
cumstances to  which  I  now  confine  my  attention? 

The  Bill  charges  the  purchaser  with  notice  of  the 
various  matters  which  were  relied  upon  as  evidencing 
^%^g®i^ce  in  the  manner  of  selling  by  the  assignees,  and 
charges  this  to  have  been  a  breach  of  trust,  in  which  Mr. 
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Bobby  having  notice,  was  therefore  implicatecL  Now,  bo  1843. 
far  as  this  charge  means  that  Babb  had  such  notice  before 
or  at  the  time  of  the  sale,  I  am  bound  to  say  I  think  the 
evidence  does  not  support  it.  I  think  myself  bound  upon 
the  evidence  to  declare,  that  I  can  discover  nothing  in  the  *^*'**  * 
facts  of  this  case  which  would  justify  me  in  saying  that 
Mr.  Babb  did  not  retire  from  the  auction  room  on  the  day 
of  sale  unaffected  by  a  single  circumstance  which  could 
subject  him  to  the  charge  of  unfair  dealing  in  the  matter 
of  the  sale.  But  it  was  said  that  a  careful  examination  of 
the  title  and  quality  of  the  estate  he  purchased  would  have 
led  him«  before  conveyance  and  payment  of  his  purchase- 
money,  to  a  knowledge  of  those  circumstances  which 
are  said  to  have  constituted  a  breach  of  trust  in  the 
PlaintifTs  assignees.  This,  it  will  be  observed,  is  notice 
acquired  afler  the  sale;  and  it  will  be  proper  to  con- 
sider whether  such  notice  is  actual  or  constructive.  I 
shall,  for  this  purpose,  adopt  the  Plaintiff's  argument, 
that  the  purchaser  must  be  taken  to  have  investigated 
the  titie,  and  to  be  affected  with  constructive  notice  of 
all  that  that  investigation  would  have  led  to.  But  here 
an  important  distinction  must  be  taken.  The  complaint 
in  this  branch  of  the  case  is, — not  that  the  act  of  the 
assignees  in  selling  was  unlawful,  (it  is  only  in  reference 
to  tiie  tender  that  the  sale  is  complained  of  as  unlawful), 
— but  that  the  manner  of  effecting  it  was  unlawful  Now 
the  investigation  of  the  titie  would  not  necessarily,  or  by 
any  legal  impUcation,  lead  to  a  knowledge  of  that.  It 
was  not  the  purpose  for  which  the  titie  was  investi- 
gated: it  is  a  subject  collateral  to  titie.  It  depends 
upon  circumstances, — upon  discretion, — perhaps,  upon 
the  conduct  of  the  insolvent^ — upon  the  interests  of 
creditors,  having  regard  to  the  life  interest  with  which 
they  had  to  deal, — ^upon  the  actual  state  of  tiie  titie 
and  property, — ^upon  the  documents  of  title  which  the 
assignees  had  or  had  not; — ^upon  a  hundred  minute  cir- 
cumstances,— to  a  knowledge  of  which  the  most  elabo- 


450 


CASES  IN  CHANCERY. 


I84n. 


Judgment. 


rate  investigation  of  the  title  would  not  neceflsarilj  lead, 
and  of  which  (not  having  actual  notice)  the  purchaaer 
was  not  bound  to  inquire.  If  I  am  to  hold  that  a  pur- 
chaser is  under  a  positive  obligation  to  inquire  into  a 
collateral  question,  such  as  the  manner  of  selling,  I  shall 
in  effect  impose  upon  every  purchaser  from  assignees,  at 
a  public  auction,  a  fiduciary  character  as  between  him 
and  the  owner  of  the  estate. 


The  only  circumstance  I  can  find  which  could  pos- 
sibly bring  the  purchaser  within  the  range  of  the  Plain- 
tifiTs  observations  at  the  moment  of  the  sale,  is  the 
alleged  inadequacy  of  the  consideration  given  for  the 
estate.  Mr.  Babb  may  certainly  have  had  local  know- 
ledge sufficient  to  inform  him  of  the  advantageous 
nature  of  the  bargain  he  was  making.  But,  with  that 
exception,  if  he  is  to  be  affected  at  all,  it  must  I  think 
be  from  knowledge  actually  acquired  after  his  contract 
was  made. 

Now  with  respect  to  the  adequacy  of  the  consideration 
alone,  considered  apart  from  the  alleged  improvidence  in 
the  manner  of  selling,  I  certainly  understand  the  rule  of 
the  Court  to  be  that,  even  in  ordinary  cases  (a),  and  &  for- 
tiori in  cases  of  sales  by  public  auction,  mere  inadequacy 
of  consideration  is  not  a  ground  even  for  refusing  a  de- 
cree for  specific  performance  of  an  unexecuted  contract, 
White  V.  Damon  (&),  Ex  parte  Latham  (e),  and  still  less 
can  it  be  a  ground  for  rescinding  an  executed  contract. 
The  only  exception  which  I  believe  can  be  stated  is, 
where  the  inadequacy  of  consideration  is  so  gross  as  of 
itself  to  prove  fraud  or  imposition  on  the  part  of  the 
purchaser.  Fraud  in  the  purchaser  is  of  the  essence  of 
the  objection  to  the  contract  in  such  a  case.  The  case 
must,  however,  be  strong  indeed,  in  which  a  court  of 


(a)  See  1  Sugd.  V.  &  P.  440.,  ed.  10.         (5)  7  Vet.  30. 
(c)  Id.  35,  n.    See  Bower  ▼.  Cooper^  ante,  p.  410. 
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justice  shall  say,  that  a  purchaser  at  a  public  auction, 
between  whom  and  the  vendors  there  has  been  no  pre- 
vious oonununication  affecting  the  fairness  of  the  sale,  is 
chargeable  with  fraud  or  imposition,  only  because  his  bid- 
ding did  not  greatly  exceed  the  amount  of  the  vendor's 
reserved  bidding.  I  am  perfectly  satisfied  that  the  Plain- 
tiff's case  cannot  be  sustained  upon  the  ground  of  mere 
inadequacy.  Another  principle  must  be  introduced. 
It  must  be  made  out  that  the  assignees  were  guilty  of  a 
breach  of  trust  in  fixing  so  low  a  reserved  bidding  as 
900L ;  and  (as  I  have  already  observed)  that  the  pur- 
diaser  was  bound  to  have  ascertained  that  a  breach  of 
trust  had  not  been  conmiitted  in  that  respect  before  he 
accepted  the  conveyance.  It  is  unnecessary  upon  this 
part  of  the  case  to  do  more  than  refer  to  the  evidence 
in  the  cause,  for  the  purpose  of  shewing  that  a  valuation 
of  the  Plaintifi^s  life  interest  by  rule  was  subject  to 
almost  indefinite  reduction  by  reason  of  habits  of  in- 
toxication, which,  as  appears  upon  the  evidence,  had 
rendered  his  life  iminsurable.  I  think  it  impossible  to 
hold,  that  a  bon&  fide  purchaser  at  a  public  auction, 
firom  the  assignees  of  an  insolvent  whose  creditors  had 
little  or  nothing  to  look  to  beyond  a  precarious  life 
interest  in  the  estates  of  their  debtor,  was  bound,  before 
he  accepted  a  conveyance,  to  inquire  whether  the  cir- 
cumstances justified  the  assignees  in  fixing  any  given 
amount  as  a  reserved  bidding.  And  the  same  considera- 
tions have  a  direct  bearing  upon  the  question,  whether 
the  consideration  was  inadequate  in  fact.  If  it  were 
necessary  to  find  a  justification  for  the  purchase,  it  is  at 
leasts  doubtful,  upon  the  evidence,  whether  that  justifi- 
cation would  not  be  found  in  the  amount  to  which 
Hughes  limited  his  tender  at  the  time  of  the  sale,  r^ard 
being  had  to  the  circumstances  under  which  that  tender 
was  made,  and  to  which  I  shall  presently  advert.  The 
tender,  however,  I  here  mention,  not  with  reference  to 
VOL.  n.  H  H  H.  w. 
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iti  l^al  efiect,  bot  with  reference  to  its  bearing  npon 
the  question  of  valuer  and  upon  the  oonduct  of  the  aaaig- 
neea  and  the  pnrdiaser  at  the  sale.  The  caae  €j£Lard 
AMboraugh  y.  Trye^a)  shews  how  strongly  coorts  of 
eqmty  incline  to  holdy  that  a  sale  by  pinhlic  auction  i% 
fi>r  purposes  like  the  present,  a  l^al  test  of  mariket 
Talue* 


M7  next  inquiry  then  must  be,  whether,  after  the 
sale  and  before  the  conyeyance,  circumstances  attendr 
ing  the  sale  came  to  the  knowledge  of  the  purchaser, 
such  as  would  have  satisfied  an  honest  man,  using 
reasonable  caution,  ihal^  in  accepting  a  conveyanoe  fiom 
the  assignees,  he'was  concurring  with  them  in  a  breach 
of  trust  The  Plaintiff,  who  ccunes  after  conveyance^ 
must  make  out  two  things:  first,  that  the  facts  he  relies 
upon  did  constitute  a  breach  of  trust;  and,  secondly, 
that  the  purchaser  was  bound  to  have  taken  notice  that 
such  was  the  case. 

Without  eTamining  the  effect  of  the  evidence  on  the 
question,  whether  any  of  the  facts  I  am  about  to  oon- 
ttder  came  to  the  knowledge  of  the  purchaser  before  the 
completion  of  the  purchase,  I  will,  for  the  purpose  of 
the  argument,  assume  that  he  had  actual  notice  of  theuL 
If,  upon  that  assumption,  none  of  the  facts  reUed  upon 
would,  separately  taken,  furnish  a  ground  for  rescinding 
an  executed  contract,  I  cannot,  in  a  case  depending  so 
much  upon  circumstances  and  discretion  in  the  assignees, 
hold,  that  the  purchaser  is  within  the  scope  of  any  equit- 
able rule  affecting  the  validity  of  his  purchase,  only  be- 
cause those  facts,  collectively  taken,  may  have  had  some 
effect  in  damping  the  sale.  I  do  not  say  what  the  result 
might  have  been,  if  the  Defendant  had  become  a  pur- 
chaser, with  knowledge  of  any  palpable  breach  of  duty 


(a)  7  CI.  &  Fin.  436. 
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by  the  assignees.  But  can  I  lay  stress,  sufficient  to 
avoid  the  conveyance,  upon  the  omission  of  the  policy  ? 
not  adverting  in  this  place  to  the  observation,  that  what 
was  not  sold  at  the  auction  was  reserved  to  the  in- 
solvents'—can I  say  that  it  was  not  competent  to  the 
assignees  to  decide  what  parts  of  the  property  of  the 
insolvent  they  would  sell  and  what  retain?  and  if  that 
were  a  matter  for  the  discretion  of  the  assignees,  can  I 
possibly  hold,  that  the  discretion  of  the  asrignees  was 
so  ruinously  exercised  in  the  particular  instance  of  the 
policy,  that  it  was  a  fraud  in  a  purchaser  to  accept  a 
conveyance  of  the  land  alone,  because  the  assignees  had 
sold  tiie  land  separately  from  the  policy?  Again,  with 
respect  to  the  premiums  upon  the  policy  bdng  a  charge 
upon  the  land,  suppose  this  to  have  been  a  blunder, 
not  admitting  of  the  apology  which  tiie  facts  of  this 
case  certainly  furmsh,  would  it  have  been  a  breach  of 
trust  in  the  assignees,  sufficient  to  avoid  the  convey- 
ance? If  they  had  made  a  contract  de  novo  with  a 
purchaser,  that  the  premiums  shoidd  be  a  charge  upon 
the  land,  it  must  have  been  for  the  benefit  of  the  Plain- 
tiff that  the  policy  should  be  kept  up ;  and,  in  the  case 
of  tins  insolvent,  such  a  stipulation  with  a  purchaser 
might  have  been  beneficial  to  hiuL  The  cause  of  the 
mistake,  in  representing  that  the  estate  was  liable  to 
the  premiums,  if  mistake  it  were,  has,  I  think,  been 
satisfactorily  explained.  The  purchaser  has  taken  a 
conveyance  of  the  estate,  subject  to  the  charge,  and  the 
benefit  of  the  poUcy  was  tiiereby  secured  to  the  estate 
of  the  insolvent,  to  an  extent  exactiy  commensurate 
with  the  diminution  of  value  in  the  land  sold.  I  cannot 
say  that  the  beneficial  interest  of  the  insolvent  in  the 
aggregate  of  his  estate  was  in  fact  injuriously  affected 
by  this  part  of  the  transactions  complained  of;  and  even 
if  it  were  so,  still,  if  the  course  taken  was  one  which  it 
was  competent  to  the  assignees  to  take,  in  the  exercise 
hq2 
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of  an  honest  though  mistaken  discretion,  that  would  be 
a  sufficient  protection  to  the  purchaser. 

Other  facts  of  the  class  which  I  am  now  considering 
are,  the  omission  to  state  that  the  interest  of  the  Plain- 
tiff was  unimpeachable  for  waste ;  that  quit  rents  were 
claimable ;  and  that  in  the  property  was  included  mano- 
rial rights  over  the  285  acres  of  which  the  farm  con- 
nsted ;  and  also,  the  statement  respecting  the  tithes  and 
land-tax.  And  here  I  must  repeat,  that  I  give  no 
opinion,  whether,  if  this  contract  rested  in  fieri,  the 
Court,  upon  the  whole  case,  might  not  have  found  an 
excuse  for  relieving  the  Plaintiff  from  this  sale.  And  I 
must  be  distinctly  understood  as  not  offering  a  word  in 
excuse  of  the  assignees,  in  considering  these  points,  on  a 
question  with  the  purchaser  only,  after  conveyance.  But 
in  considering  the  case  of  the  purchaser  only,  it  is  obvious, 
upon  the  evidence  in  the  cause,  that  the  value  of  the  pri- 
vilege of  committing  waste  had  become  merely  nominal ; 
and  the  same  observation  applies  to  the  manorial  rights. 
The  quit  rents  were  of  very  smaU  amount,  and  the  titie 
to  them  was  not  acknowledged.  No  prudent  purchaser 
would  have  given  more  than  a  nominal  sum  for  the 
chance  of  realizing  such  an  inheritance.  With  respect 
to  the  tithes  and  land-tax,  the  statement  in  the  particu- 
lars of  sale  was  not  untrue,  though  certainly  not  so 
expressed  as  to  convey  with  precision  no  other  meaning 
than  the  truth.  But  except  as  this  may  bear  upon  the 
adequacy  of  consideration,  I  cannot  hold  that  a  pur- 
chaser was  bound  to  r^ard  it  in  determining  whether 
he  should  press  for  the  completion  of  his  contract  or 
resist  it.  I  have  no  evidence  that  the  purchaser  sup- 
posed he  was  making  a  better  bargain  in  this  respect 
than  the  facts  would  entitle  him  to,  or  that  he  has, 
in  substance,  done  so.  The  only  other  acts  of  care- 
lessness in  the  conduct  of  the  sale,  which  are  not  re- 
ferrable  to  adequacy  of  consideration  only,  are  the 
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delay  in  publishing  the  conditions  of  sale  until  the  day 
of  the  sale, — and  the  stipulations  as  to  title.  It  is 
impossible  to  hold  that  these  are  acts  of  such  a  depre- 
ciating character  as  to  involve  the  purchaser  in  a  breach 
of  trust.  Hobson  v.  Bell  {a).  A  decision  that  these  are 
circumstances  which  should  invalidate  a  conveyance, 
would,  in  effect,  determine  that  a  purchaser  from  as- 
signees at  a  public  auction  is  in  principle  bound  to  take 
upon  himself  a  fiduciary  character  to  the  extent  of  see- 
ing, (not  merely  that  the  conveyance  he  accepts  is  not  a 
breach  of  trust,  for  to  that  extent  I  might  be  bound  to 
go),  but  that  they  have  exercised  their  discretion  in  the 
conduct  of  the  sale  in  the  manner  most  favourable  to 
the  interests  of  the  insolvent.  In  considering  the 
effect  which  the  stipulation  as  to  the  title  might  have 
in  damping  the  sale,  it  is  not  unimportant  to  observe, 
that  the  estate  was  in  mortgage  for  large  sums  of  money 
very  recently  advanced.  This  may  at  once  explain  the 
reason  why  the  assignees  thought  it  necessary  to  make  the 
stipulation  referred  to,  and  why  at  the  same  time  that 
stipulation  may  not  have  had  the  depreciating  effect 
attributed  to  it. 
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In  a  case  in  which  concert  with  the  assignees  is  not 
to  be  imputed  to  the  purchaser,  I  think  he  might  law- 
fully complete  his  contract  notwithstanding  he  had  no- 
tice of  the  acts  complained  of  by  the  Plaintiff.  I^ 
tiierefore,  the  Plaintiff  can  succeed  in  rescinding  this 
contract,  after  conveyance,  it  must  be  upon  the  ground 
of  the  tender,  to  which  I  shall  now  briefly  advert 

I  think  I  am  bound  to  take  it  as  sufficientiy  proved 
that  Babb  had  notice  of  the  tender  which  was  made.  The 
first  question  then  is  on  the  actual  nature  of  that  tender. 
The  bill  states,  that,  in  consequence  of  Mr.  Acton,  the 


(a)  2  Beav.  17. 


456  CASES  IN  CHANCERY. 

solicitor  of  the  assignees,  having  threatened  to  proceed 
to  a  sale  of  the  estate,  the  Plaintiff  prevailed  upon  his 
solicitor,  Mr.  Overton^  to  agree  immediately  to  advance 
tJbe  amount  requisite  to  pay  the  debts  exclusive  of  the 
"^  mortgages,  and  therefore  Mr.  Huffhes,  a  derk  of  the 

Plaintiff's  said  solicitor,  on  the  12th  of  July,  1838,  on 
behalf  of  the  Plaintiff,  tendered  to  the  assignees  the  sum 
of  550/.  And  elsewhere  the  bill  says  that  Overton  was 
ready  to  advance  the  money  on  mortgage,  and  the  same 
was  tendered  by  Hughes  accordingly  on  behalf  of  the 
Plaintiff.  The  answer,  however,  distinctly  says  that 
Hughes  told  Acton  the  mortgage  was  given  up,  because 
the  life  of  the  Plaintiff  was  not  insurable,  and  a  sale  had 
been  agreed  upon,  in  conformity  with  which  the  con- 
Yeyance  was  tendered.  And  the  evidence  of  Hughes^ 
who  says  that  Overton  had  abandoned  all  intention  of 
lending  or  obtaining  money  by  way  of  mortgage,  because 
the  life  was  not  insurable,  supports  the  answer.  This 
distinction  is  material  A  mortgage  would  have  left 
the  equity  of  redemption  to  be  dealt  with  by  the  as- 
ffignees,  A  purchase  wholly  withdrew  it  from  them. 
[After  minutely  commenting  on  the  other  facts  bearing 
on  this  point,  his  Honor  proceeded.]  Whether  the  sale 
was  to  be  to  a  stranger,  or  to  the  Plaintiff,  or  to  a  trus- 
tee for  the  Plaintiff,  I  am  perfectly  satisfied  that  the 
mcmey  tendered  was  tendered  as  purchase-money,  that 
the  executbn  of  the  conveyance  was  a  condition  prece* 
dent  to  the  payment  of  the  money,  and  consequently 
that  the  withdrawal  of  the  estate  ftom  the  administration 
of  the  Court  for  Relief  of  Insolvent  Debtors  was  the 
consideration  for  the  payment.  It  would  be  abstu*d  to 
suppose  that  the  assignees  would  have  refused  Hugfies*s 
tender  of  a  sum  of  money  equal  in  amoimt  to  the  sche* 
duled  debts,  if  the  estate,  subject  only  to  the  repay- 
ment of  that  money,  was  to  remain  in  their  hands 
for  administration,  in  addition  to  the  sum  so  tendeied. 
Now  in  this  state  of  things,  if  a  stranger,  and  not 
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the  Plaintiff,  or  a  trustee  for  the  Plaintiff,  were  to  be 
the  purchaser,  the  only  risk  which  the  assignees  took 
upon  themselves,  in  determining  to  proceed  with  the 
sale,  was  the  risk  of  the  estate  selling  for  less  than  the 
money  tendered  by  Hughes;  but  as  more  in  fact  waa 
realized,  the  Plaintiff  could  not  complain  that  he  is 
injured  by  the  sale.  If,  on  the  other  hand,  the  pur- 
chase was  to  be  made  for  the  benefit  of  the  Plaintiff, 
why  has  not  HugJies  deposed  to  that  fact?  I  am  called 
upon  to  say  that  the  conveyance  of  the  assignees  to 
Bobby  which  is  admitted  to  be  good  at  law,  is  voidable 
in  equity,  by  reason  of  the  tender,  yet  the  Plaintiff,  by 
keeping  back  the  deed  produced  by  Hughes^  and  not 
explaining  to  me  what  the  real  transaction  was,  refuses 
to  let  me  know  what  the  tender  really  was.  I  think  the 
evidence  on  this  point  sustains  the  case  made  by  the  an- 
swer, with,  perhaps,  one  exception.  Upon  the  evidence 
taken  alone  a  doubt  might  possibly  arise,  whether  ^cfcm 
and  the  assignees  must  not  have  understood  that  the  pur- 
chase of  which  Hughes  spoke  was  a  purchase  to  be  made 
for  the  benefit  of  the  Plaintiff,  but  the  evidence  upon  this 
point  is  by  no  means  so  explicit  as  the  importance  of  the 
point  required  that  it  should  be;  and  if  upon  this, — 
which  was  the  Plaintiff's  case, — ^there  is  any  obscurity, 
upon  him  the  consequences  of  that  obscurity  must  falL 
Looking  at  the  issue  tendered  by  the  answer,  the 
Plaintiff  is  without  excuse  for  not  having  brought  the 
evidence  of  Hughes  to  bear  directly  upon  the  point  I 
cannot  attribute  the  omission  to  a  slip  or  inadvertency. 
I  am  clear,  therefore,  that  I  ought  to  give  no  relief  to  the 
Plaintiff  upon  the  case  now  before  me,  even  if  I  were 
satisfied  that  the  Plaintiff  was  right  in  his  law  respecting 
the  construction  of  the  statute  7  Geo.  4,  c.  57. 
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The  observation  made  at  the  bar,  that  the  assignees 
could  not  be  required  to  postpone  the  sale  upon  a  tender 
made  at  the  last  moment,  and  requiring  the  examination 
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of  the  contents  of  the  deed^  is  not  unimportant  in  its 
bearings  upon  this  part  of  the  case. 

The  next^ — and  if  decided  in  the  negativey — the  last 
questions  are,  whether  the  argument  urged  on  behalf  of 
the  Plaintiff  is  well  founded, — that  no  creditor  could 
daim  an  interest  in  the  estate  of  the  insolvent  unless 
his  name  were  in  the  schedule ;  and  whether,  as  a  conse- 
quence of  that  proposition,  a  tender  by  the  insolvent,  at 
any  moment,  of  the  amount  of  the  debts  in  the  schedule 
gave  him  a  right  in  equity  to  redeem  his  estate.  This 
argument  proceeded  on  the  supposition  that  no  debts 
could  be  added  to  the  schedule.  The  assignees,  on  the 
other  hand,  have  contended  that  the  tender  by  Hughes 
was  insufficient,  for  several  reasons:  first,  because 
creditors  might  be  added  to  the  schedule;  secondly, 
because  the  debts  in  the  schedule  might  be  increased 
in  amount,  and  notice  had  been  given  by  some  of  the 
creditors,  that  they  ddmed  to  increase  the  amount  of 
their  debts ;  thirdly,  because  no  tender  was  made  to  cover 
the  future  expenses  of  litigation  in  the  Insolvent  Court; 
and  lastly,  that  the  order  of  the  Court,  under  which  the 
assignees  sold  the  estate,  was  imperative,  and  that  they 
were  not  bound  to  incur  responsibility  by  neglecting 
that  order,  or  to  stop  the  sale  without  another  order  of 
the  Court,  authorizing  them  so  to  do. 

In  order  to  satisfy  myself  upon  this  subject,  I  have 
carefully  considered  the  act  of  Parliament  (a),  and  the 
impression  upon  my  mind  is  so  strong,  that  creditors 
not  named  by  the  insolvent  in  his  schedule  might 
entitle  themselves  to  have  their  names  and  debts  added 
to  the  schedule,  and  procure  them  so  to  be,  that  I  can- 
not possibly  hold  that  the  assignees  were  wrong  in 
deciding  that  they  would  proceed  to  a  sale,  and  rely  for 
their  indemnity  upon  the  order  of  the  Court,  under 

(ff)  7Geo.4,  c.  57. 
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which  they  acted.  That  they  were  so  indemnified  at 
law  is  clear;  and  whatever  I  might  have  thought  it  right 
to  do^  in  granting  or  refusing  an  injunction,  if  an  applica- 
tion to  stay  the  sale  had  been  made  before  the  sale  took 
place,  I  cannot  hold  that  the  sale  is  void  after  it  has 
taken  place,  and  the  purchaser  has  got  his  conveyance. 

[His  Honor  stated  the  substance  of  the  10th,  35th, 
40th,  41st,  42nd,  43rd,  45th,  and  46th  sections,  observ- 
ing, that,  accorcUng  to  the  effect  of  the  42nd  section,  the 
Court  is  to  cause  notice  of  filing  the  petition,  and  of  the 
time  and  place  appointed  for  hearing  the  petition  and 
schedule,  to  be  given  to  three  distinct  classes  of  creditors : 
first,  the  creditors  at  whose  suit  the  prisoner  shall  be  in 
custody ;  secondly,  the  other  creditors  in  the  schedule ; 
and,  thirdly,  all  creditors  (if  any)  not  named  in  the 
schedule;  for  after  expressly  directing  that  the  Court 
shall  decree  notice  to  be  given  to  the  first  and  second 
classes,  the  act  adds,  ^^  and  to  be  inserted  in  the  London 
Gazette ;  and  also,  if  the  said  Court  shallt  hink  fit,  in 
the  Edinburgh  and  Dublin  Grazettcs,  or  either  of  them ; 
and  also  in  such  other  newspaper  or  newspapers  as  the 
said  Court  shall  direct'^ 

Now,  adverting  to  the  scope  of  the  petition,  namely, 
that  the  prisoner  may  be  discharged  from  prison  in 
respect  of  all  debts  owing  at  the  time  of  presenting 
his  petition;  that  the  schedule  is  to  contain  all  debts 
and  chums;  that  notice  is  to  be  publicly  given  of 
the  hearing  of  the  petition,  and  consideration  of  the 
schedule  generally,  as  well  as  particularly,  to  the  cre- 
ditors therein  named;  that  any  creditor  upon  proving 
liis  debt  may  oppose  the  prisoner's  discharge,  and 
challenge  the  correctness  of  the  schedule;  that  the 
act  contemplates  the  case  of  the  schedule  requiring 
amendment,  that  its  truth  may  be  the  subject  of  ex- 
amination and  report,  and  that  the  prisoner  is  ultimately 
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to  swear  to  the  truth  of  it,  (conffldering  what  the  truth 
so  to  be  sworn  to  must  be),  and  the  different  rules  for 
maldng  dividends  before  and  after  adjudication,  I  can- 
not discover  the  foundation  for  the  arguments  of  the 
Plaintiff's  counsel,  that  no  creditors  of  the  insolvent  at 
the  time  of  filing  his  petition  have  any  interest  in  his 
estate  imder  the  insolvency,  imless  the  insolvent  has 
volunteered  to  put  their  names  upon  his  schedule.  The 
obvious  purport  of  the  act  appears  to  be,  that  all  the 
debts  of  the  insolvent  shall  be  ascertained;  and  I  presume 
the  Court  would  not  adjudicate  that  he  be  discharged 
unless  and  until  he  submitted  to  make  his  schedule  true. 


So  &r,  therefore,  as  the  case  depends  upcm  the  tender 
alone,  I  think  the  assignees  were  not  guilty  of  a  breach 
of  duty  in  proceeding  to  asale  after  the  tenderwaa  made. 


In  these  circumstances,  without  reference  to  the 
question  whether  the  purchase  to  be  effected  by  the 
deed  was  proposed  to  be  made  for  the  benefit  of  the 
plaintiff  or  of  a  stranger,  and  whatever  the  result  of 
any  inquiry  as  to  that  fact  might  be,  even  su{q)osing 
the  case  were  now  open  to  any  such  inquiry^  it  is  im- 
possible that  a  court  of  equity  can  say  that  the  assignees 
were  guilty  of  a  breach  of  trust,  of  which  a  purchaser 
was  bound  to  take  notice,  because  they  made  no  better 
offer,  as  a  condition  upon  which  the  sale  diould  be 
stayed,  than  that  which  was  made  on  their  behalf  by 
their  solicitor  Mr.  Acton,  and  refused  by  Mr.  Hughes, 
on  the  part  of  the  proposed  purchaser.  The  bill  must 
be  dismissed  as  against  BtM,  with  costs^  and  as  against 
the  assignees  without  costs.  I  leave  the  costs  of  the 
assignees  to  the  judgment  of  the  Court  for  the  Belief 
of  Insolvent  Debtors,  to  whom  it  will  properly  belong 
to  determine,  with  reference  to  the  question  of  costs, 
whether  they  have  or  not  taken  the  proper  course  in 
dealing  with  the  insolvent's  estate. 


The 
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bill  was  filed  in  October,  1842,  by  Richard  Foss  BiU  by  two  of 

the  proprietors 
and  JEdward  Starkie  Turton,  on  behalf  of  themselves  and  of  shares  in  a 

all  other  the  shareholders  or  proprietors  of  shares  in  the  grated byact of 

company  called  "  The  Victoria  Park  Company,"  except  J|^*"J°,J;^. 

such  of  the  same  shareholders  or  proprietors  of  shares  as  vsi^es  ana  an 

were  defendants  thereto,  against  Thomas  Harbattk^  Joseph  prietors  of^ 

Adsliead,  Henry  Byrom^  John  fVesthead^  Ricluird  Beaky ,  Jhe^^faSmts 

Joseph  Demsotii    Thomas  Bunting  and  Richard  Lane ;  jpinrt  **»«*▼« 

and  also  against  H.  Rotton,  E.  lAoyd^  T.  JPoet^  J.  Biggs  of  whom  had 

and  &  Brooks^  the  several  assignees  of  Byrom,  Adshsad  mpt)^  and 

and  fVesthead,  who  had  become  bankrupts.  JSStor  whJ^ 

not  a  director, 
-_-_.,_  -,        ^  ,         .«  1  *««-     '^^  ^®  solicitor 

The  bill  stated,  m  enect,  that  m  September,  1835,  and  architect 
certain  persons  conceived  the  design  of  associating  for  pany^chming 

the  purchase  of  about  180  acres  of  land,  situated  in  the  thePeiaitots 
^  ^  witn  conoerong 

parish  of  Manchester,  belonging  to  the  Defendant  Joseph  and  effecting 

Denison  and  others,  and  of  enclosing  and  planting  the  dolent  and  ~ 

same  in  an  ornamental  and  park-like  manner,  and  erect-  UJ^g*"^*""' 

ins:  houses  thereon  with  attached  gardens  and  pleasure  whereby  the 

,  ...        property  of  the 

groimds,  and  selling,   letting,   or  otherwise  disposing  company  was 

thereof;  and  the  Defendants  ZTar&o^^fe,  Adshead,  Byromy  ^j^^^  and 

Westheadf  Beaky,  Denison,  Bunting  and  Lane,  agreed  J,***^ii|^Ld 

to  form  a  joint-stock  company,  to  consist  of  themselves  to  be  a  soffi- 

and  others,  for  the  sidd  purpose :  that  in  October,  1835,  qoaiified  di- 
rectors to  con- 
stitute a  board;  that  the  company  had  no  clerk  or  office ;  that  in  sadi  eircamstances  the 
proprietors  had  no  power  to  take  the  property  o«t  of  the  hands  of  the  Defiendants,  or  satisfy 
the  liabilities  or  wind  up  the  affairs  of  the  company ;  praying  that  the  Ddiendants  might  be 
decreed  to  make  good  to  the  compmy  the  losses  and  'OLp&StH  oocaitoned  by  the  acts  com- 

pIain»rof  r&nd  f — *~  ^^ * *  -' -* —  *-  *-^ -"  — ^-^'' ' — '*''- 

coBT *-  -"— ^ 


must  be  intended ;  that  the  possibility  of  convening  a  general  meethig  of  proprietors  ca- 
pable of  controlling  the  acts  of  the  existing  board  was  not  excluded  by  the  allegations  of .. 
the  bill ;  that  in  such  circumstances  there  was  nothing  to  prevent  the  company  from  ob-    . 
taining  redress  in  its  corporate  character  in  respect  of  the  matters  complained  of;  that^y 
thierelore'Uie  pUJntiffii  comd  not  sue  in  a  form  of  pleading  which  assumed  Uie  practical  ^'// 
■olntioii  of  theoorpontioni ;  and  that  the  dimurreni  must  be  alkmed.  '/ 
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1843.  plans  of  the  land,  and  a  design  for  laying  it  out,  were 
prepared :  that  after  the  undertaking  had  been  projected 
and  agreed  upon,  Denison  purchased  a  considerable  por- 
tion of  the  said  land  of  the  other  original  owners,  with 
Statement,  ^^le  object  of  re-selling  it  at  a  profit,  and  Harbottle, 
Adsheady  Byroniy  Westhead^  Bunting  and  Laney — and  one 
P.  Leicester^  and  several  other  persons,  not  members  of 
the  association, — purchased  the  said  land  in  parcels  of 
Denison  and  the  other  owners,  so  that  at  the  time  of 
passing  the  act  of  incorporation  Harbottley  Adshead, 
Byroniy  Westheady  Bunting  and  Lane  owned  more  than 
half  of  the  land  in  question,  the  remainder  being  the 
property  of  persons  who  were  not  shareholders :  that 
Denison  and  the  last-named  five  Defendants  made  con- 
siderable profits  by  re-selling  parts  of  the  said  land  at 
increased  chief  rents  before  the  act  was  passed. 

The  bill  stated,  that  between  September,  1835,  and 
the  beginning  of  1836,  various  preliminary  steps  were 
taken  for  enabling  the  projectors  of  the  said  company 
to  set  it  on  foot:  that  in  April,  1836,  advertisements, 
describing  the  objects  of  the  proposed  company,  and  the 
probabilities  of  its  profitable  result,  were  published,  in 
which  it  was  proposed  to  form  the  association  on  the 
principle  of  a  tontine :  that  the  first  eight  named  De- 
fendants and  several  other  persons  subscribed  for  shares 
in  the  proposed  company,  and  among  others  the  Plain- 
tiff subscribed  for  two  shares,  and  the  Plaintiff  Turton 
for  twelve  shares  of  lOOt  each,  and  signed  the  contract, 
and  paid  the  deposit  of  61.  per  share :  that  at  a  public 
meeting  of  the  subscribers,  called  in  May,  1836,  it  was 
resolved  that  the  report  of  the  provisional  committee 
should  be  received,  and  the  various  suggestions  therein 
contained  be  adopted,  subject  to  the  approval  of  the 
directors,  who  were  requested  to  complete  such  pur- 
chases of  land,  and  also  such  other  acts  as  they  might 
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consider  necessary  for  carrying  the  objects  of  the  under-  1843. 
taking  into  effect ;  and  it  also  resolved  that  Harbottle, 
Adsheady  Bifroniy  Westhead  and  Bealey  should  be  ap- 
pointed directors,  with  power  to  do  such  acts  as  they 
might  consider  necessary  or  desirable  for  the  interests 
of  the  company ;  and  Westhecdy  W.  Grant  and  •/.  Lees 
were  appointed  auditors.  Lane  architect,  and  Buniinff 
solicitor :  that  in  order  to  avoid  the  responsibilities  of 
an  ordinary  partnership,  the  Defendants  Harboith  and 
others  suggested  to  the  subscribers  the  propriety  of  ap- 
plying for  an  act  of  incorporation,  which  was  accord- 
ingly done :  that  in  compliance  with  such  application,  by 
an  act,  intituled  ^^  An  Act  for  establishing  a  Company 
for  the  purpose  of  laying  out  and  maintaining  an  Orna- 
mental Park  within  the  Townships  of  Rusholmey  Charh 
ton-upon-Medloch  and  Moss  Side^  in  the  County  of 
Lancaster y^  which  received  the  royal  assent  on  the  5th  of 
May,  1837,  (7  Will.  4),  it  was  enacted  that  certain  per- 
sons named  in  the  act,  including  HarhottUy  Adsheady 
Bealey y  Westheady  Bunting  and  Denison  and  others,  and 
all  and  every  such  other  persons  or  person,  bodies  or 
body  politic,  corporate  or  collegiate,  as  had  already 
subscribed  or  should  thereafter  from  time  to  time  be- 
come subscribers  or  a  subscriber  to  the  said  undertaking, 
and  be  duly  admitted  proprietors  or  a  proprietor  as 
thereinaftx^r  mentioned,  and  their  respective  successors, 
executors,  administrators  and  assigns,  should  be  and 
they  were  thereby  united  into  a  company  for  the  pur- 
poses of  the  said  act,  and  should  be  and  they  were 
thereby  declared  to  be  one  body  politic  and  corporate 
by  the  name  of  "  The  Victoria  Park  Company,"  and 
by  that  name  should  have  perpetual  succession  and  a 
conunon  seal,  and  by  that  name  should  and  might  sue 
and  be  sued,  plead  or  be  impleaded  at  law  or  in  equity, 
and  should  and  might  prefer  and  prosecute  any  bill  or 
biUs  of  indictment  or  information  against  any  person  or 
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persons  who  should  commit  any  felony,  misdemeanor, 
or  other  offence  indictable  or  punishable  by  the  laws  of 
this  reahn,  and  should  also  have  full  power  and  autho- 
rity to  purchase  and  hold  lands,  tenements,  and  here- 
ditaments to  them,  and  their  successors  and  assignt,  for 
the  use  of  the  said  undertaking,  in  manner  thereby 
directed.  [The  bill  stated  several  other  dauses  of  the 
act  (a).] 


(a)  The  substance  of  the  act, 
ai  stated  in  the  lull,  was  as  fol- 
lows : — Section  3.  The  company 
empowered  to  purchase  the  lands 
mentioned  in  the  schedule;  5,  and 
other  lands  within  a  mile  from 
the  boundary  of  the  said  lands; 

15,  for  a  sum  or  sums  in  gross, 
or  annual  rent  service  or  per- 
petual rent-charge,  (  notwithstand- 
ing the  existence  of  any  unper- 
formed contract  for  the  sale  of 
any  such  lands  to  the  company 
of  proprietors,  or  any  of  them). 

16.  Power  to  lay  out  the  lands; 
and  build  thereon,  as  the  direc- 
tors might  think  proper.  18.  Ca- 
pital to  be  500,000/.,  and  to  be 
applied,  first,  in  payment  of  the 
expenses  of  obtaining  the  act; 
and  then  in  payment  of  the  pur- 
chase-monies of  the  lands,  and 
making  and  maintaining  the 
parks  and  buildings,  and  the 
other  purposes  of  the  act  19. 
None  of  the  powers  given  by 
the  act  to  be  exercised  before 
50,000/.  should  be  raised.  20. 
The  capital  to  be  divided  in  5000 
shares  of  100/.  each.  22.  The 
shares  to  be  personal  estate.  23, 
24,  25,  26,  27.  Provisions  with 
respect  to  the  nominees  of  share- 
holders, and  the  duration  of  the 
interests  of  the  shareholders,  on 


the  principle  of  tontine.  39.  Re- 
gister of  the  names  and  additions 
of  shareholders  and  their  nomi- 
nees to  be  kept  by  the  clerk  or 
secretary  of  the  company,  and 
the  common  seal  aflixed  thereto. 
34.  Directors  to  make  calls,  and 
enforce  pajrment  of  the  same, 
such  calls  not  to  exceed  10/.  per 
share  at  one  time,  and  to  be 
at  least  two  months  from  each 
other :  the  money  to  be  put  into 
the  hands  of  the  treasurer,  and 
applied  as  aforesaid.  35.  Decht- 
ration  and  evidence  necessary  in 
actions  for  calls.  38.  That  the 
business  affairs  and  concerns  of 
the  company  shall,  from  time  to 
time,  and  at  all  times  hereafter, 
be  under  the  control  of  hve 
shareholders,  (to  be  appointed 
directors),  who  shall  hare  the 
entire  ordering,  managing,  and 
conducting  of  the  company,  and 
of  the  capital,  estates,  revenue, 
effects,  and  affairs,  and  other  the 
concerns  thereof,  and  who  shall 
also  regulate  and  determine  the 
mode  and  terms  of  carrying  on 
and  conducting  the  business  and 
afikhrs  of  the  company,  conform- 
ably to  the  provisions  contained 
in  this  act;  and  no  proprietor, 
not  being  a  director,  shall,  on 
any  account  or  pretence  what- 
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The  bill  also  stated  the  schedule  annexed  to  the  act, 
whereby  the  different  plots  of  the  said  land,  numbered 
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soever,  in  any  way  meddle  or 
interfere  in  the  managing,  order- 
ing, or  conducting  the  company, 
or  the  capital,  estates,  revenue, 
effects,  or  other  the  business, 
affairs,  or  concerns  thereof,  but 
shall  fiilly  and  entirely  commit, 
entrust,  and  leave  the  same  to  be 
wholly  ordered,  managed,  and 
conducted  by  the  directors  for 
the  time  being,  and  the  persons 
whom  they  shall  appoint,  save  as 
hereinafter  mentioned.  39.  That 
the  said  T.  HarhottU,  /.  Adthead, 
ff,  Btfronit  /.  Wettheadf  and  R, 
Beaiy  shall  be  the  present  and 
first  dhrectors  of  the  company. 
40.  Three  directors  to  constitute 
a  board,  and  the  acts  of  three  or 
more  to  be  as  effectual  as  if  done 
by  the  five.  42.  Minutes  of  the 
proceedings  of  every  board  to  be 
entered  in  a  book  to  be  kept  by 
the  clerk  or  secretary  at  the  ofiSce 
of  the  company.  43.  The  board 
of  directors  for  the  time  being 
to  have  full  power  and  authority 
to  appoint  or  remove  the  banker, 
broker,  architect,  surveyor,  soli- 
citor, builder,  treasurer,  and  clerk, 
and  also  a  secretary,  and  all  other 
agents,  oflScers,  clerks,  and  ser- 


be  convened  and  held  on  the  first 
Monday  in  the  month  of  July, 
1837,  and  on  the  same  day  in 
every  succeeding  year,  at  eleven 
o'clock  in  the  forenoon,  at  their 
oflice,  or  such  other  convenient 
place  in  Manchester  as  the  di- 
rectors may  think  proper  to  ap- 
point, of  which  meeting  the  derk 
or  secretary  for  the  time  being  of 
the  company  shall  give  fourteen 
days'  previous  notice,  by  an  ad- 
vertisement in  one  of  the  Man- 
chester newspapers;  and  each 
meeting  so  to  be  convened  and 
held  shall  be  called  "  The  Annual 
General  Meeting,"  and  the  pro- 
prietors respectively  qualified  to 
act  and  vote  therein,  according 
to  the  provisions  therein  con- 
tained, and  who  personally,  or  by 
such  proxy  as  hereinafter  autho- 
rised, shall  attend  the  same,  shall 
have  full  power  and  authority  to 
decide  upon  all  such  matters  and 
questions  as  by  virtue  of  this  act 
shall  be  brough  t  before  such  annual 
general  meeting.  47.  Board  of  di- 
rectors empowered  to  call  extra- 
ordinary general  meetings.  48. 
That  ten  or  more  proprietors  of 
the  company  for  the  time  being, 


vants.    45.  Books  of  account  of    qualified  to  vote  as  hereinafter 


all  the  transactions  of  the  com- 
pany to  be  kept,  and  half-yearly 
reports  and  balance  sheets  to  be 
made:  the  proprietors  to  have 
access  to,  and  to  be  at  liberty  to 
inspect  all  books,  accounts,  docu- 
ments, and  writings  belonging  to 
the  company,  at  all  reasonable 
times.  46.  That  a  meeting  of  the 
proprietors  of  the  company  shall 


mentioned,  or  three  full  fourth 
parts  in  number  and  value  of  all 
the  proprietors  for  the  time  being 
of  the  company,  may,  at  any 
time,  by  writing  under  their 
hands,  require  the  board  of  di- 
rectors for  the  time  being  to 
call  an  extraordinary  general 
meeting  of  the  proprietors,  and 
every  such  requisition  shall  set 


Sftaimnmi, 
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from  1  to  37^  were  stated  to  have  been  purchased  by  the 
Victoria  Park  Company  from  the  various  persons  whose 


Siaiemeni. 


forth  the  object  of  8uch  extra- 
ordinary  meeting,  and  shall  be 
left  with  the  clerk  or  secretary 
for  the  time  being  at  the  prin- 
cipal office  of  the  company,  at 
least  one  calendar  month  before 
the  time  named  in  the  requisition 
for  the  meeting  to  be  holden, 
otherwise  the  said  board  shall 
not  be  bound  to  take  notice 
thereof;  but  in  case  the  directors 
shall  refuse  or  neglect  for  four- 
teen daysy  after  such  requisition 
shall  be  so  left  as  aforesaid,  to 
call  such  extraordinary  meeting, 
then,  the  proprietors  signing  the 
requisition  may,  for  the  purposes 
mentioned  in  such  requisition, 
call  an  extraordinary  general 
meeting  of  the  proprietors,  by 
notice  signed  by  them,  and  ad- 
vertised in  one  or  more  of  the 
Manchetter  newspapers,  at  least 
fourteen  days  before  the  time 
fixed  for  holding  the  meeting; 
and  in  every  such  adtrertisement, 
the  object  of  such  extraordinary 
meeting,  and  the  day  and  hour 
and  place  in  the  town  of  Man- 
chetter of  holding  the  same,  and 
the  delivery  of  the  requisition  to 
the  said  board,  and  of  its  refusal 
to  call  such  extraordinary  meet- 
ing, shall  be  specified.  65.  Two 
of  the  directors  selected  by  lot 
amongst  themselves  to  retire 
from  office  at  the  annual  general 
meeting  in  July,  1841,  and  be 
replaced  by  two  qualified  pro- 
prietors, to  be  then  elected  by 
the  majority  of  votes  at  such 
meeting,  and  two  others,  the 
longest  in  office,  or  so  selected 


to  retire,  at  every  subsequent 
annual  general  meeting ;  but  the 
retiring  directors  to  be  re-eligible. 
67.  No  person  shall  be  a  director 
who  shall  not  be  a  holder  in 
his  own  right  of  the  number  of 
shares  hereinafter  mentioned  in 
the  capital  of  the  company,  viz. 
who  shall  not  be  a  holder  of  ten 
shares  at  least,  so  long  as  the 
total  number  of  the  shares  shall 
exceed  500 ;  and  from  and  sfter 
the  total  number  of  shares  of  the 
company  shall  be  reduced  to  and 
shall  not  exceed  100,  then,  who 
shall  not  be  a  holder  of  five 
shares  at  least ;  and  if  any  of  the 
then  or  future  directors  shall 
cease  to  hold  the  respective  num- 
ber of  shares  aforesaid  in  his  own 
right,  his  office  as  director  shall 
thereupon  and  thenceforth  be- 
come vacated.  68.  Directors 
may  vacate  by  resigning  their 
offices.  70.  Board  of  directors 
to  appoint  qualified  persons  to 
fill  up  the  offices  of  directors 
dying,  resigning,  removed,  or 
becoming  disqualified  before  their 
time  of  retirement;  such  appoint- 
ments to  be  subject  to  the  appro- 
bation of  the  next  general  meet- 
ing. 73.  Cheques,  bills,  notes, 
and  other  negotiable  securities, 
to  be  signed,  &c.  by  the  treasurer 
or  such  other  officer  of  the  com- 
pany as  the  board  should  by 
minute  appoint,  and  no  others 
to  be  binding  on  the  company. 
74.  That  all  actions,  suits,  and 
other  proceedings  at  law  or  in 
equity,  to  be  commenced  and 
prosecuted  by  or  on  behalf  of  the 
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names  were  therein  set  forth>  and  including  the  follow* 
ing  names:  "  Mr.  P.  Leicester  and  others;** — "  Mr.  Lacy 
and  another;" — "Mr.  Lane^  and  "Mr.  Adshead:^  that 


1843. 


company,  shall  and  lawfully  may 
be  commenced  and  instituted  or 
prosecuted  in  the  name  of  the 
treasurer,  or  any  one  of  the  di- 
rectors of  the  company  for  the 
time  being,  as  the  nominal  plain- 
tiff for  and  on  behalf  of  the  com- 
pany;  and  all  actions,  &c.  against 
th£  company  shall  be  commenced 
and  instituted  and  prosecuted 
against  the  treasurer,  or  any  one 
of  the  directors  of  the  company 
for  the  time  being,  as  the  nomi- 
nal defendant  for  and  on  behalf 
of  the  company.  78.  Directors 
to  have  power  to  sell  or  declare 
forfeited  shares,  for  non-pay- 
ment of  debts  or  liabilities  to  the 
company.  83,  84,  85.  Shares 
vested  in  executors,  legatees,  and 
assignees  of  proprietors,  upon 
being  transferred  and  duly  regis- 
tered, and  such  executors,  lega- 
tees, assignees,  &c.  to  be  liable 
to  calls,  &c.,  as  if  original  pro- 
prietors. 90.  After  one  half  of 
the  capital  of  50Q,000/.  should 
have  been  paid  up,  the  board  of 
directors,  with  the  sanction  of  a 
general  meeting,  empowered  to 
borrow  at  interest  any  sum  or 
sums  of  money,  not  exceeding 
150,000/.  in  the  whole,  on  the 
security  of  the  lands,  property, 
and  effects  of  the  company,  by 
deed  or  writing  under  their  com- 
mon seal :  entries  of  all  such 
mortgages,  and  the  particulars 
thereof,  to  be  made  in  a  book  to 
be  kept  by  the  clerk  of  the  com- 
pany, and  such  book  to  be  open 
for  the  perusal  at  all  reasonable 
VOL.  n. 


times  of  any  proprietor  or  cre- 
ditor of  the  company.  93.  Mort- 
gagees not  required  to  see  to  the 
necessity  for  or  application  of  the 
mortgage  money.  105.  Board  of 
directors,  with  the  sanction  of 
two  successive  general  meetingB, 
and  the  proportion  in  number 
and  value  of  the  proprietors  and 
shares  therein  mentioned,  em- 
powered to  put  an  end  to  the 
tenure  by  way  of  tontine,  and 
discharge  the  shares  from  all  be- 
nefit of  survivorship.  107,  108. 
Power  to  dissolve  the  company, 
and  wind  up  the  affairs  thereof, 
in  manner  therein  mentioned, 
under  the  sanction  of  such  gene- 
ral meetings.  112.  Notices  to 
proprietors  sent  by  post,  accord- 
ing to  their  addresses  in  the  re- 
gister, to  be  sufficient.  129. 
That  in  all  cases  wherein  it  may 
be  requisite  or  necessary  for  any 
person  or  party  to  serve  any  no- 
tice, or  any  writ  or  other  legal 
proceedings  upon  the  said  com- 
pany, the  service  thereof  upon 
the  clerk  or  secretary  to  the  com- 
pany, or  any  agent  or  officer 
employed  by  the  said  director, 
or  leaving  the  same  at  the  office 
of  such  clerk  or  secretary,  agent 
or  officer,  or  at  his  last  or  usual 
place  of  abode,  or  upon  any  one 
of  the  said  directors,  or  delivery 
thereof  to  some  inmate  at  his 
last  or  usual  place  of  abode,  shall 
be  deemed  good  and  sufficient 
service  of  the  same  respectively 
on  the  company  or  their  direc- 
tors. 


8tatem€iU, 


I  r 


H.  W. 
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^W43^      the  land  so  stated  to  be  porchased  of  "P.  Lekester  and 

FoM         others,''  was  at  the  time  of  passing  of  the  act  vested 

HikaBorriji.   partly  in  P.  Leicester  and  partly  in  Westhead,  Buntmff, 

and  ByroTn,  and  the  land  so  stated  to  be  purchased  of 

*^  Mr.  Lacy  and  another,"  Vas  at  the  time  of  the  passing 

of  the  act  vested  partly  in  Mr.  Lacy  and  partly  in  Lane. 

The  bill  stated,  that  the  purchase  and  sale  of  the  said 
land  as  aforesaid  was  the  result  of  an  arrangement 
fraudulently  concerted  and  agreed  upon  between  Har^ 
battle,  Adshead,  Byram,  fFesthead,  Deinsan,  Buntinffy  and 
Lane,  at  or  after  the  formation  of  the  company  was 
agreed  upon,  with  the  object  of  enabling  themselves  to 
derive  a  profit  or  personal  benefit  from  the  establish- 
ment of  the  said  company;  and  that  the  arrangement 
amongst  the  persons  who  were  parties  to  the  plan  was, 
that  a  certain  number  from  amongst  themselves  should 
be  appointed  directors,  and  should  purchase  for  the 
company  the  said  plots  of  land  from  the  persons  in 
whom  they  were  vested,  at  greatiy  increased  and  ex- 
orbitant prices :  that  it  was  with  a  view  to  carry  the 
arrangement  into  effect  that  Harbottle,  Adshead,  Byrom, 
and  Westhead  procured  themselves  to  be  appointed 
directors,  and  Denison  procured  himself  to  be  appointed 
auditor :  that  accordingly,  afler  the  said  plots  of  land 
had  become  vested  in  the  several  persons  named  in  the 
schedule,  and  before  the  passing  of  the  act,  the  said 
directors,  on  behalf  of  the  company,  agreed  to  purchase 
the  same  from  the  persons  named  in  the  schedule,  at 
rents  or  prices  greatiy  exceeding  those  at  which  the 
said  persons  had  purchased  the  same:  that  afler  the  act 
was  passed,  Harbottle,  Adshead,  Byrom,  Westhead,  and 
Beaky  continued  to  act  as  directors  of  the  incorporated 
company  in  the  same  manner  as  before :  that  Adshead 
continued  to  act  as  director  until  the  18  th  of  July, 
1839,  Byrom  until  the  2nd  of  December,  1839,  and 
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WestheadnntTl  the  2nd  of  January,  1840,  at  which  dates        1843. 

respectively  fiats  in  bankruptcy   were  issued  against 

them,  and  they  were  respectively  declared  bankrupts, 

and  ceased  to  be  qualified  to  act  as  directors,  and  their 

offices  as  directors  became  vacated.  Staiemeni. 

The  bill  stated  that  upwards  of  3000  shares  of  lOOL 
in  the  capital  of  the  company  were  subscribed  for:  that 
the  principle  of  tontine  was  abandoned:  that  before 
1840,  calls  were  made,  amounting,  with  the  deposit,  to 
S5L  per  share,  the  whole  of  which  were  not,  however, 
paid  by  all  the  proprietors,  but  that  a  sum  exceeding 
35,000/.  in  the  whole  was  paid. 

The  bill  stated,  that,  after  the  passing  of  the  act, 
Harbottley  Adshead,  Byrom,  Westhedd,  Buntinffy  and 
Lane,  with  the  concurrence  of  Denisan  and  of  Beaky, 
proceeded  to  carry  into  execution  the  design  which  had 
been  formed  previously  to  the  incorporation  of  the 
company,  of  fraudulently  profiting  and  enabling  the 
other  persons  who  had  purchased  and  then  held  the  said 
land,  to  profit  by  the  establishment  of  the  company  and 
at  its  expense ;  and  that  the  said  directors  accordingly, 
on  behalf  of  the  company,  purchased,  or  agreed  to  pur- 
chase, from  themselves,  Harbottk,  Adshead,  Byram,  and 
Westheady  and  fix>m  Bunting  and  Lane,  and  the  other 
persons  in  whom  the  said  land  was  vested,  the  same 
plots  of  land,  for  estates  corresponding  with  those 
purchased  by  and  granted  to  the  said  vendors,  by  the 
original  owners  thereof,  charged  with  chief  or  fee-farm 
rents,  greatly  exceeding  the  rents  payable  to  the  per- 
sons from  whom  the  said  vendors  had  so  purchased  the 
same :  that  of  some  of  such  plots  the  conveyances  were 
taken  to  the  Victoria  Park  Company,  by  its  corporate 
name ;  of  others,  to  Harbottle,  Adshead,  Byram,  West-- 
head,  and  Beaky,  as  directors  in  trust  for  the  company ; 

ii2 
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1843.  and  others  rested  in  agreement  only,  without  conyey- 
ance :  that  by  these  means  the  company  took  the  land^ 
charged  not  only  with  the  chief  rents  reserved  to  the 
original  landowners,  but  also  with  additional  rents, 
reserved  and  payable  to  Harbattk,  Adshead^  Byrom^ 
fFestheady  Denisariy  Bunting ^  Laney  and  others :  that  in 
further  pursuance  of  the  same  fraudulent  design,  the 
said  directors,  after  purchasing  the  said  land  for  the 
company,  applied  about  27,000iL  of  the  monies  in 
their  hands,  belonging  to  the  company,  in  the  pur- 
chase or  redemption  of  the  rents  so  reserved  to  them- 
selves, Harbottky  Adshead,  Byrom,  fFesthecui,  Demson, 
Buntinff,  Lane,  and  others,  leaving  the  land  subject 
only  to  the  chief  rent  reserved  to  the  original  land- 
owners. 

The  bill  stated,  that  the  plans  of  the  park  were  con- 
trived and  designed  by  Lane,  in  concert  with  Denisan, 
the  directors,  and  Buntinff,  so  as  to  render  the  forma- 
tion of  the  park  tiie  means  of  greatiy  increasing  the 
value  of  certain  parcels  of  land,  partiy  belonging  to 
Denisan  and  partly  to  Lane,  situated  on  the  outside 
of  the  boundary  line  of  the  park,  but  between  such 
boundary  line  and  one  of  the  lodges  and  entrance  gates, 
called  Oxford  Lodge  and  Gate,  erected  on  a  small  part 
of  the  same  land  purchased  by  the  company;  and 
through  which  entrance,  and  the  land  so  permitted  to 
be  retained  by  Denison  and  Lane,  one  of  the  principal 
approaches  to  the  park  was  made :  that  the  said  land  so 
retained  by  Denison  and  Lane  was  essentially  necessary 
to  the  establishment  of  the  park,  according  to  the  plans 
prepared  by  Lane,  and  the  same  was  virtually  incor- 
porated in  the  park,  and  houses  erected  thereon  would 
enjoy  all  the  advantages  of  the  park,  and  plots  thereof 
were  in  consequence  sold  by  Denison  and  Xoite  for 
building  land  at  enhanced  prices. 


Staiemeni^ 
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The  biU  stated^  that,  after  the  purchase  of  the  land  ^  1843. 
as  aforesaid,  the  directors  proceeded  to  carry  into  effect 
the  design  of  converting  the  same  into  a  park,  and  they 
accordingly  erected  lodges  and  gates,  marked  out  with 
fences  the  different  crescents,  terraces,  streets,  and 
ways ;  formed  drains  and  sewers,  and  made  road-ways, 
and  planted  ornamental  trees  and  shrubs:  that  they 
also  caused  to  be  erected  in  different  parts  of  the  park 
several  houses  and  buildings,  some  of  which  only  were 
completed;  and  that  the  directors  alleged  the  monies 
expended  in  the  roads,  drains,  and  sewers  amounted  to 
12,000/.,  and  in  the  houses  and  buildings  to  39,000i:, 
or  thereabouts:  that  the  said  directors  sold  and  let 
several  plots  of  land,  and  also  sold  and  let  several  of 
the  houses  and  buildings,  and  received  the  rents  and 
purchase-money  of  the  same. 

The  bill  stated,  that  HarbottUy  Denisan,  Buntingy  and 
Lane  did  not  pay  up  their  calls,  but  some  of  them 
retained  part,  and  others  the  whole  thereof;  HarbattU 
and  Lane  claiming  to  set  off  the  amount  of  the  calls 
against  the  chief  rents  of  the  lands  which  they  sold  to 
the  company.  Bunting  claiming  to  set  off  the  same  against 
the  chief  rents,  and  the  costs  and  charges  due  to  him 
from  the  company ;  and  Denisan  claiming  to  set  off  the 
amount  of  the  calls  against  the  rents  payable  to  him 
out  of  the  land  which  he  sold  to  persons  who  re-sold  the 
same  to  the  company. 

The  bill  stated,  that  owing  to  the  large  sums  retained 
out  of  the  calls,  the  sums  appropriated  by  the  said 
directors  to  themselves,  and  paid  to  others  in  reduction 
of  the  increased  chief  rents,  and  payment  of  such  rents, 
and  owing  to  their  having  otherwise  wasted  and  mis-  • 
applied  a  considerable  part  of  the  monies  belongmg  to 
the  company,  the  funds  of  the  company  which  came 
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184d.  to  their  hands  ahortlj  after  its  establishment  were  ex- 
hausted :  that  the  said  directors,  with  the  privity,  know- 
ledge, and  concorrenoe  of  Demson,  Buntingy  and  Lane, 
borrowed  large  sums  of  money  from  their  bankers  upon 
the  credit  of  the  company:  that,  as  a  further  means  of 
raising  money,  the  said  directors,  and  Bunting  and 
Lane,  with  the  concurrence  of  Denuan,  drew,  made, 
and  n^otiated  various  bills  of  exchange  and  promissory 
notes;  and  that  the  said  directors  also  caused  several 
bonds  to  be  executed  under  the  corporate  seal  of  the 
company  for  securing  several  sums  of  money  to  the 
obligees  thereof:  that  by  the  middle  or  latter  part  of 
the  year  1839,  the  directors,  and  Bunting  and  Lane,  had 
come  under  very  heavy  liabilities ;  the  chief  rents  pay- 
able by  the  company  were  greatly  in  arrear,  and  the 
board  of  directors,  with  the  concurrence  of  Denisan, 
Bunting,  and  Lane,  applied  to  the  United  Kingdom 
Life  Assurance  Company  to  advance  the  Victoria 
Park  Company  a  large  sum  of  money  by  way  of  mort- 
gage of  the  lands  and  hereditaments  comprised  in  the 
park ;  but  the  Assurance  Company  were  advised  that 
the  Victoria  Park  Company  were,  by  the  90th  section 
of  their  act,  precluded  from  borrowing  money  on  mort- 
gage, until  one  half  of  their  capital  (namely,  500,000/.) 
had  been  paid  up,  and  on  that  ground  declined  to  make 
the  required  loan :  that  the  directors  finding  it  impos- 
sible to  raise  money  by  mortgage  in  a  legitimate  man- 
ner, resorted  to  several  contrivances  for  the  purpose  of 
evading  the  provisions  of  the  act,  and  raising  money  on 
mortgage  of  the  property  of  the  company,  by  which 
means  several  large  sums  of  money  had  been  charged 
by  way  of  mortgage  or  lien  upon  the  same :  that  to 
effect  such  mortgages  or  charges,  the  directors  procured 
the  persons  who  had  contracted  to  sell  plots  of  land  to 
the  company,  but  had  not  executed  conveyances,  to 
convey  the  same,  by  the  direction  of  the  board,  to  some 
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other  person  or  persons  in  mortgage,  and  afterwards  to  1843. 
convey  the  equity  of  redemption  to  the  directors  in 
trust  for  the  company :  that  the  directors  also  conveyed 
some  of  the  plots  of  land  which  had  been  conveyed  to 
them  in  trust  for  the  company  to  some  other  persons^ 
by  way  of  mortgage,  and  stood  possessed  of  the  equity 
of  redemption  in  trust  for  the  company :  that,  for  the 
same  purpose,  the  board  of  directors  caused  the  com- 
mon seal  of  the  company  to  be  affixed  to  several  con- 
veyances of  plots  of  land  which  had  been  conveyed  to 
the  company  by  their  corporate  name,  and  to  the  direc- 
tors in  trust  for  the  company,  whereby  the  said  plots 
of  land  were  expressed  to  be  conveyed  for  a  pretended 
valuable  consideration  to  one  or  more  of  the  said 
directors  absolutely,  and  the  said  directors  or  director 
then  conveyed  the  same  to  other  pei'sons  on  mortgage 
to  secure  sometimes  monies  advanced  to  the  said  direo- 
tors,  and  by  them  paid  over  to  the  board,  in  satisfaction 
of  the  consideration-monies  expressed  to  be  paid  for  the 
said  prior  conveyances  under  the  conmion  seal,  some- 
times antecedent  debts  in  respect  of  monies  borrowed 
by  the  board,  and  sometimes  monies  which  had  been 
advanced  by  the  mortgagees  upon  the  security  of  the 
bills  and  notes  which  had  been  made  or  discounted  as 
aforesaid:  that,  in  other  cases,  the  said  directors  and 
Bunting  deposited  the  title-deeds  of  parcels  of  the  land 
and  buildings  of  the  company  with  the  holders  of  such 
bills  and  notes,  to  secure  the  repayment  of  the  monies 
due  thereon,  and  in  order  to  relieve  the  parties  thereto : 
that,  by  the  means  aforesaid,  the  directors,  with  the 
concurrence  of  Denison,  Bunting ^  and  Lone,  mortgaged, 
charged,  or  otherwise  incumbered  the  greater  part  of 
the  property  of  the  company :  that  many  of  such  mort- 
gagees and  incumbrancers  had  notice  that  the  said  board 
of  directors  liad  not  power  under  the  act  to  mortgage 
or  charge  the  property  of  the  company,  and  that  the 
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J849.^  Mid  mortgagesy  cburges,  and  incombruioes  were  fiaoda- 
lent  and  Toid  as  against  the  oompan j,  but  that  the 
defendants  allege,  that  some  of  the  said  incombfanoea 
were  00  planned  and  oontrivedy  that  the  persona  in 
whose  &vonr  they  were  created  had  not  such  notice. 

That  the  said  directors  having  ezhaosted  ererj  means 
which  suggested  themselves  to  them  of  raising  money 
upon  credit,  or  npon  the  security  of  the  property  and 
effects  of  the  company,  and  being  unable  by  those  means 
to  provide  for  the  whole  of  the  monies  due  to  the  holders 
of  the  said  bills  and  notes,  and  the  other  persons  to 
whom  the  said  directors  in  the  said  transactions  had 
become  indebted  as  individuals,  and  to  satisfy  the  debts 
which  were  due  to  the  persons  in  whose  favour  the 
said  mortgages  and  incumbrances  had  been  improperly 
created,  and  in  order  to  release  themselves  from  the 
responsibility  which  they  had  personally  incurred  by 
taking  conveyances  or  demises  of  parts  of  the  said  land 
to  the  said  directors  as  individuals  in  trust  for  the  com- 
pany, containing  covenants  on  their  parts  for  payment 
of  the  reserved  rents, — the  said  directors  resolved  to  con- 
vey and  dispose  of  the  property  of  the  company,  and 
they  accordingly  themselves  executed,  and  caused  to  be 
executed  under  the  common  seal  of  the  company^ 
divers  conveyances,  assignments,  and  other  assurances, 
whereby  divers  parts  of  the  said  lands  and  effects  of  the 
company  were  expressed  to  be  conveyed  or  otherwise 
assured  absolutely  to  the  holders  of  some  of  the  said 
bills  and  notes,  and  some  of  the  said  mortgagees  and 
incumbrancers,  in  consideration  of  the  monies  thereby 
purported  to  be  secured;  and  also  executed,  and  caused 
to  be  executed  under  the  common  seal  of  the  company, 
divers  conveyances  and  assurances  of  other  parts  of  the 
said  lands  to  the  persons  who  sold  the  same  to  the 
company,  in  consideration  of  their  releasing  them  from 
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the  pajonent  of  the  rents  reserved  and  payable  out  of  1843. 
the  said  lands:  that  many  of  such  convejances  had  been 
executed  by  Harbottle^  Adshead,  Westheady  and  Beaky ^ 
and  a  few  by  Byromy  who  had  been  induced  to  execute 
them  by  being  threatened  with  suits  for  the  reserved 
rents :  that  Harbottle,  Adsheady  Byroniy  Westlieady  and 
Bedley  threatened  and  intended  to  convey  and  assure 
the  remaining  parcels  of  land  belonging  to  the  company 
to  the  holders  of  others  of  the  said  bills  and  notes,  and 
to  others  of  the  ssdd  mortgagees  and  incumbrancers  and 
owners  of  the  chief  rents,  in  satisfaction  and  discharge 
of  the  said  monies  and  rents  due  and  to  become  due  to 
them  respectively. 

The  bill  stated,  that,  upon  the  bankruptcy  of  Byrom, 
Adsheady  and  Westheady  their  shares  in  the  company 
became  vested  in  the  defendants,  their  assignees,  and 
that  they  (the  bankrupts)  had  long  since  ceased  to  be, 
and  were  not,  shareholders  in  the  company:  that  the 
whole  of  the  land  re- sold  by  them  was  vested  in  some 
persons  unknown  to  the  Plaintiffs,  but  whose  names  the 
Defendants  knew  and  refused  to  discover:  that,  upon  the 
bankruptcy  of  Westheady  there  ceased  to  be  a  sufficient 
number  of  directors  of  the  company  to  constitute  a 
board  for  transacting  the  business  of  the  company,  in 
manner  provided  by  the  act,  and  Harbottle  and  Beaky 
became  the  only  remaining  directors  whose  office  had 
not  become  vacated,  and  no  person  or  persons  had  been 
appointed  to  supply  the  vacancies  in  the  board  of  direc- 
tors occasioned  by  such  bankruptcies,  and  consequently 
there  never  had  been  a  properly  constituted  board  of 
directors  of  the  company  since  the  bankruptcy  of  fVesi'^ 
head. 

That  Byroniy  Adsheady  and  Westheady  nevertheless, 
after  their  respective  bankruptcies,  executed  the  several 
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abflolate  oonveTaiioefl  and  other  aaramices  of  the  lands 
and  property  of  the  company,  which  were  00  executed 
for  the  purpoaes  and  in  manner  aforesaid,  after  the 
directors  had  exhausted  their  means  of  nusing  money 
upon  credit,  or  upon  the  security  of  the  property  of  the 
company* 

That  about  the  end  of  the  year  1839,  or  com- 
mencement of  the  year  1840,  the  said  directors  dis- 
charged BrammeUf  the  secretary  of  the  company,  and 
gave  up  the  office  taken  by  the  company  in  ManduMterf 
and  transferred  the  whole  or  the  greater  part  of  the 
title-deeds,  books,  and  papers  of  the  said  company  into 
the  hands  oi  Bunting;  and  from  that  time  to  the  present 
the  company  had  had  no  office  of  its  own,  but  .the  afl&irs 
of  the  company  had  been  principally  conducted  at  the 
office  of  Bunting. 

That  the  only  parts  of  the  land  bought  by  the  com- 
pany which  had  not  been  conveyed  away  either  abso- 
lutely or  by  way  of  mortgage,  and  the  only  part  of  the 
other  property  and  effects  of  the  company  which  had 
not  been  disposed  of  and  made  away  with  in  manner 
aforesaid,  remained  vested  in,  and  in  the  order  and  dis« 
position  of,  Harbottlcy  Adsheady  Byrom,  Westheady  Beaky, 
and  Bunlingy  in  whose  custody  or  power  the  greater 
part  of  the  books,  deeds,  and  papers  belonging  to  the 
company  which  had  not  been  made  away  with  re- 
mained :  that  by  the  fraudulent  acts  and  proceedings  in 
the  premises  to  which  Harbottk,  Adshead,  Byrom,  West" 
heady  Bealey,  and  Bunting  were  parties,  the  property 
and  effects  of  the  said  company  had  been  and  then  were 
involved  in  almost  inextricable  difficulties,  and  If  such 
property  and  effects  were  any  longer  allowed  to  remain 
in  their  order  and  disposition,  the  same  would  be  in 
danger  of  being  wholly  dissipated  and  irretrievably 


StuUmmU. 


CASES  IN  CHANCERY.  477 

lost :  that  the  sidd  company  were  then  largely  indebted  ^843. 
to  their  bankers  and  other  persons  who  had  bonft  fide 
advanced  money  to  the  company^  and  to  the  builders 
and  other  persons  who  had  executed  some  of  the  works 
in  the  park,  and  provided  materials  for  the  same ;  while, 
in  consequence  of  the  property  of  the  company  having 
been  wasted  and  improperly  disposed  of  by  the  direc- 
tors,  there  were  at  present  no  available  funds  which 
could  be  applied  in  satisfaction  of  the  debts  of  the  com* 
pany,  and  that  some  of  the  creditors  of  the  said  com- 
pany had  obtained  judgments  in  actions  at  law  brought 
by  them  against  the  company  for  the  amount  of  their 
debts,  on  which  judgments  interest  was  daily  accumu- 
lating. 

The  bill  stated,  that  in  the  present  circumstances  of 
the  company,  and  the  board  of  directors  thereof,  the 
proprietors  of  shares  had  no  power  to  take  the  property 
and  effects  of  the  company  out  of  the  hands  of  jETot- 
battk,  Adsheady  Byrorriy  Westhead,  Bealetfy  and  Bunting^ 
and  they  had  no  power  to  appoint  directors  to  supply 
the  vacancies  in  the  board  occasioned  by  the  said  bank- 
ruptcies,— and  the  proprietors  of  shares  in  the  compa- 
ny had  no  power  to  wind  up,  liquidate,  or  settle  the  ac- 
counts, debts,  or  affairs  of  the  company,  or  to  dissolve 
the  company,  nor  had  they  any  power  to  provide  for  and 
satisfy  the  existing  engagements  and  liabilities  of  the 
company  with  a  view  to  its  continuance,  and  the  prose- 
cution of  the  undertaking  for  which  it  was  established, 
without  the  assistance  of  the  court:  that  if  a  proper 
person  were  appointed  by  the  court  to  take  possession 
of  and  manage  the  property  and  effects  of  the  com- 
pany, and  if  the  company  were  to  be  repaid  the  amount 
of  all  losses  and  expenses  which  it  had  sustained  or 
incurred  by  reason  of  the  fraudulent  and  improper  acts 
and  proceedings  of  the  defendants  in  the  premises,  and 
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1843.  which  the  defendants,  or  any  of  them,  were  liaUe  to 
make  good  to  the  said  company,  as  therdnafter  prayed; 
and  if  the  ccnnpany  were  decreed  to  take  and  haTe 
conyeyed  to  them  so  much  of  the  said  knd  which  was 
retained  by  Demton  and  Lane  as  afixresaid,  upon  payii^ 
or  accounting  to  them  for  the  fiiir  Talue  thereof  at  the 
time  when  the  undertaking  was  first  progected;  and 
DeruMon  and  Lane  were  to  pay  or  account  to  the  said 
company  for  the  price  received  by  them,  for  so  much 
of  the  same  knd  as  had  been  sold  by  them,  over  and 
aboTC  what  was  the  fair  price  for  the  same  at  the  time 
the  undertaking  was  first  projected;  and  if  the  mort- 
gages, charges,  incumbrances^  and  liens,  and  the  said 
conyeyances  and  other  assurances,  by  means  of  which 
the  property  and  effects  of  the  company  had  been  im- 
properly incumbered  and  disposed  of^  which  could  be 
redeemed  or  avoided,  as  against  the  persons  claiming 
thereunder,  were  redeemed  and  set  aside,  and  the  pro- 
perty and  effects  of  the  company  thereby  affected  were 
restored  to  it,  and  the  Defendants,  who  had  not  become 
bankrupt,  and  who  had  not  pidd  up,  but  ought  to  have 
paid  up,  into  the  joint  stock  capital  of  the  company,  the 
amoimts  of  the  several  calls  made  by  the  directors  on 
their  respective  shares,  were  to  pay  up  the  same, — ^the 
lands,  property,  and  effects  of  the  company  would  not 
only  be  sufficient  to  satisfy  the  whole  of  its  existing 
debts  and  liabilities,  but  leave  a  surplus,  which  would 
enable  the  company  to  proceed  with,  and  either  wholly 
or  in  part  accomplish,  the  undertaking  for  which  it  was 
incorporated. 

The  bill  stated,  that  the  Defendants  concealed  from 
the  Plaintiffs,  and  the  other  shareholders  in  the  com- 
pany, who  were  not  personally  parties  thereto,  the 
several  fraudulent  and  improper  acts  and  proceedings 
of  the  said  directors  and  the  said  other  Defendants,  and 
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the  Plaintiffs  and  the  other  shareholders  had  only  re-  i843. 
cently  ajscertained  the  particulars  thereof^  so  far  as  they 
were  therein  stated,  and  they  were  unable  to  set  forth 
the  same  more  particularly, — the  Defendants  having 
refused  to  nud^e  any  discovery  thereof,  or  to  allow  the 
Plaintiffs  to  inspect  the  books,  accoimts,  or  papers  of 
the  company. 

The  bill  charged  that  Harbottle  and  Beaky ^  and  the 
estates  of  Adshead,  Byrom,  and  Westhead^  in  respect  of 
that  which  occurred  before  their  said  bankruptcies,  and 
Adsheady  Byrom^  and  Westhead^  as  to  what  occurred 
since  their  said  bankruptcies,  were  liable  to  refimd  and 
make  good  to  the  company  the  amount  of  the  losses 
and  expenses  which  it  had  sustained  in  respect  of  the 
fraudulent  and  improper  dealings  of  the  said  directors 
of  the  company  with  its  lands  and  property:  that 
Denison,  Buniing^  and  Lane  had  counselled  and  advised 
the  directors  in  their  said  proceedings,  and  had  derived 
considerable  personal  benefit  and  advantage  therefrom : 
that  Denison,  Buntiny,  and  Lane  were  all  parties  to  the 
said  fraudulent  scheme  planned  and  executed  as  afore- 
said, by  which  the  several  plots  or  parcels  of  land  in 
the  park  were  purchased  and  re-sold  to  the  said  com- 
pany at  a  profit  and  at  a  price  considerably  exceeding 
the  real  value  of  the  same,  and  that  Denisan,  Bunting, 
and  Lane  had  derived  considerable  profit  firom  the  in- 
creased price  or  chief  rents  made  payable  out  of  the 
several  plots  or  parcels  of  land  which  were  purchased 
and  re-sold  by  them  in  manner  aforesaid,  and  from  the 
monies  which  were  pidd  to  them  as  a  consideration  for 
the  reduction  of  the  same  chief  rents  as  before  men- 
tioned. 

The  bill  charged  that  several  general  meetings,  and 
extraordinary  general  meetings,  and  other  meetings  of 
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J843^  the  shareholdera  of  the  company,  were  duly  convened 
and  held  at  dlyers  timeSy  between  the  time  when  the 
company  was  first  established  and  the  year  1841,  and 
particolarly  on  or  aboat  the  several  days  or  times  there- 
inafter mentioned,  (naming  ten  difierent  dates,  finom 
Jnly  1837  to  December  1839),  and  that  at  such  meet- 
ings false  and  delumve  statements  respecting  the  cir- 
cnmstances  and  prospects  of  the  company  were  made 
by  the  directors  to  the  proprietCMrs  who  attended  such 
meetings,  and  the  truth  of  the  several  fraudulent  and 
ixajproper  acts  and  proceedings  therm  complained  of 
not  disclosed 


The  bin  chaiged,  that,  under  the  drcumstanoes, 
DemsoHy  Bunting^  and  Lmuy  having  participated  in  and 
personally  benefited  by  and  concealed  fitmi  the  other 
shareholders  the  several  firaudulent  and  improper  acts 
aforesaid,  were  all  jointly  and  severally  liable  together, 
with  the  said  directors^  to  make  good  to  the  company 
the  amount  of  the  losses  and  expenses  which  had  been 
or  might  be  incurred  in  consequence  of  such  of  the  said 
wrongful  and  fraudulent  acts  and  proceedings  as  they 
were  parties  or  privies  to:  that  Harbottk,  Byram, 
Adshead,  Westhead^  and  Beaky,  respectively,  had  still 
some  of  the  property  and  effSects  belonging  to  the  com- 
pany :  that  the  said  last-named  Defendants  had  not  paid 
up  the  calls  due  and  payable  on  their  respective  shares : 
that  the  Plaintiffs  had  as  yet  paid  only  three  of  the 
calls  on  their  shares,  not  having  paid  the  remainder  in 
consequence  of  learning,  that,  owing  to  some  misconduct 
of  the  directors,  the  affairs  of  the  company  were  in 
difficulties,  the  cause  of  which  difficulties  the  Plaintifis 
had  but  lately,  and  with  considerable  difficulty,  ascer- 
tained to  have  arisen  fix>m  the  proceedings  aforesaid, 
but  in  all  other  respects  the  Plaintifis  had  conformed 
to  the  provisions  of  the  act:  that  there  were  not  any 
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shareholders  in  the  company  who  had  not  paid  up  the  1843. 
calls  on  their  shares  besides  the  PlidntifFs  and  the  said 
Defendants:  that  the  names  and  places  of  abode  of 
the  other  persons  who  are  not  shareholders  in  the  com- 
pany, but  are  interested  in  or  liable  in  respect  of  any 
of  the  said  matters,  were  imknown  to  the  Plaintiffs,  and 
the  Defendants  ought  to  discover  the  same:  that  the 
number  of  shareholders  in  the  company  was  so  great» 
and  their  rights  and  liabilities  were  so  subject  to  change 
and  fluctuation,  by  death  and  otherwise,  that  it  woidd 
be  impossible  to  prosecute  the  suit  with  effect  if  they 
were  all  made  parties  thereto. 

The  bill  charged,  that  Bunting  claimed  a  lien  upon  the 
documents  in  his  possession  belonging  to  the  company 
for  the  costs  of  business  done  by  him  as  the  attorney  of 
the  company,  but  a  great  part  of  such  business  con- 
sbted  of  the  fraudulent  acta  aforesud ;  and  that  he  had 
received  out  of  the  funds  of  the  company  divers  laige 
sums  of  money  exceeding  the  amount  properly  due  to 
him:  that  Bunting  had  deposited  some  of  the  deeds 
belon^ng  to  the  company  with  certain  bankers  at 
Liverpool,  and  among  the  rest  the  contract  executed 
by  the  Plaintiffs  and  the  other  shareholders  before  the 
act  was  passed,  as  a  security  for  the  payment  of  a  bill 
of  exchange  for  3000^,  to  which  Bunting  was  individu- 
ally a  party,  but  for  which  he  untruly  pretended  that 
the  company  was  responsible ;  and  that  the  holders  of 
such  deeds  threatened  to  sue  the  Plaintiffs  for  the  sud 
3000^,  as  parties  to  the  contract,  on  the  ground  that 
the  capital  was  not  paid  up;  and  also,  that  the  said 
directors  threatened  to  cause  actions  at  law  to  be 
brought  against  the  Plaintiffs,  under  the  powers  of  the  act, 
in  the  name  of  Harbottk  or  Becdetfy  as  the  nominal  Plain- 
tiff on  behalf  of  the  company,  for  the  amount  of  the 
unpaid  calls  on  theur  shares. 
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1848.  The  bill  charged,   that  Harbottle  and  Beaky  were 

two  directors  of  the  company,  but  they  respectively 
refused  to  use  or  allow  either  of  their  names  to  be  used 
as  the  nominal  Plaintiffs  in  this  suit  on  behalf  of  the 
company;  but  that  Harbottle  was  a  necessary  party,  not 
only  in  respect  of  his  liability,  but  also  as  a  nominal 
Defendant  on  behalf  of  the  company. 

After  various  charges,  recapitulating  in  terms  the  al- 
leged title  of  the  '.Plaintiffs  to  the  relief  and  discovery 
/V«yer.  Bought  by  the  prayer,  the  bill  prayed  that  an  account 
might  be  taken  of  all  monies  received  by  the  Defendants 
Harbottle,  Adshead,  Byrom,  Westhead,  Bealey,  Denison, 
and  Lane,  or  any  of  them,  for  the  use  of  the  company, 
or  which  but  for  their  wilful  defaidt  might  have  been 
received,  and  of  the  application  thereof;  also,  an  account 
of  the  losses  and  expenses  incurred  in  consequence  of  the 
said  fraudulent  and  improper  dealings  of  the  Defendants 
with  the  monies,  lands,  and  property  of  the  company, 
which  they  or  any  of  them  were  liable  to  make  good, 
and  that  they  might  be  respectively  decreed  to  make 
good  the  same,  including  in  particular  the  profits  made 
by  Harbottle,  Denison,  Bunting,  and  Lane,  by  buying 
and  rcHselling  the  siud  land,  and  the  profits  made  by 
Denison  and  Lane  out  of  the  said  land  retained  by 
them ;  and  that  Denison  and  Lane  might  be  decreed  to 
convey  the  residue  of  the  said  land  to  the  company, 
upon  payment  of  the  fair  value  thereof  at  the  time  the 
undertaking  was  projected:  that  it  might  be  declared 
that  the  said  mortgages,  charges,  incumbrances,  and 
liens  upon  the  lands  and  property  created  as  aforesaid, 
so  far  as  regards  the  Defendants  who  executed  the 
same  or  were  privy  thereto,  were  created  fraudulently 
and  in  violation  of  the  provisions  of  the  act,  and  that 
Harbottle,  Bealey,  Denison,  Bunting,  and  Lane,  might 
be  decreed  to  make  good  to  the  company  the  principal 
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money  and  Interest  due  and  owing  upon  security  of 
such  of  the  mortgages,  charges,  and  liens  as  were  still 
subsisting,  with  all  costs  sustained  by  the  company 
in  relation  thereto ;  and  that  it  might  be  declared  that 
Harbottley  Adshead,  Byrom^  JVesihead,  and  Beaky,  by 
executing  the  said  conveyances  and  assurances  of  the 
lands  and  property  of  the  company  to  the  said  mort- 
gagees, holders  of  notes  and  bills,  and  others,  committed 
a  fraudulent  breach  of  trust,  and  that  Harbottle,  Ads^ 
head,  Byrom,  fVesthead,  Bealey,  Denison,  Bunting,  and 
Lane  might  be  decreed  to  make  good  to  the  company 
the  purchase-money  and  rents  paid  by  the  company  for 
such  lands,  and  expended  in  building  and  improving 
the  same,  with  interest  and  expenses;  and  that  the 
monies  so  recovered  from  the  Defendants  might  be 
applied  in  redeeming  and  re-purchasing  the  stud  lands, 
and  restoring  them  to  the  company.  And  that  inquiries 
might  be  directed  to  ascertain  which  of  the  mortgages 
and  incumbrances,  and  of  the  conveyances  and  as- 
surances, of  the  lands  and  property  of  the  company 
could  be  avoided  and  set  aside  as  against  the  persona 
claiming  the  benefit  thereof,  and  that  proceedings  might 
be  taken  for  avoiding  them  accordingly.  And  that  an 
account  might  be  taken  of  all  the  property  and  effects 
of  the  company,  and  the  unpaid  calls  sued  for  and 
recovered,  and  that  a  sufficient  part  of  such  property 
might  be  applied  in  liquidating  the  existing  debts  and 
liabilities  of  the  company,  and  the  residue  secured  for 
its  benefit  And  that,  for  the  purposes  aforesaid,  a 
receiver  might  be  appointed  to  take  possession  of,  re- 
cover, and  get  in  the  li^nds,  property,  and  effects  of 
the  company,  and  for  that  purpose  to  sue  in  the  names 
of  Harbottk  and  Beaky,  or  otherwise,  as  occasion  might 
require ;  and  that  Harbottk,  Adshead,  Byrom,  fVesthead, 
Bealey,  and  Bunting  might  be  decreed  to  deliver  up  to 
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such  receiver  the  property,  effects,  deeds,  muniments, 
and  documents  belonging  to  the  company.  And  that 
the  same  Defendants  might  be  restrained  by  injunction 
from  holding,  receiving,  or  intermeddling  with  the  pro- 
perty and  effects  of  the  company,  and  from  executing, 
or  causing  to  be  executed,  under  the  common  seal  of 
the  company,  any  deed  or  instrument  conveying,  assign- 
ing, or  disposing  of  the  same.  And  that  Harbottle,  De^ 
nisan,  Bunting^  and  Lane  might  be  restrained  from  en- 
tering or  distraining  upon  any  of  the  ssdd  lands  sold 
by  them  to  or  in  trust  for  the  company  as  aforesaid. 
And  the  Plaintiffs  thereby  offered  to  pay  into  court 
the  amount  of  the  impud  calls  due  from  them  to  the 
company. 


Dtmurrtr.  The  Defendants  Harbottky  Adshead,  and  Westhead  de- 
murred to  the  bill,  assigning  for  cause,  want  of  equity, 
want  of  parties,  and  multifariousness;  and  suggesting 
that  all  the  proprietors  of  shares  in  the  company,  the 
assignees  of  P.  Leicester ^  and  the  owners  of  land  named 
in  the  schedule  to  the  act,  were  necessary  parties.  The 
Defendant  Bealet/y  the  Defendant  Denisouy  and  the  De- 
fendants Bunting  and  Lane^  also  put  in  three  several 
demurrers,  assigning  like  causes. 


Argument.  Mr.  Lowndes  and  Mr.  RoU^  in  support  of  the  de- 
murrers otHarbottk,  Adshead^  and  Westhead^  and  o£  Bun- 
ting and  Lane. 

Mr,  Walker  and  Mr.  Glasses  in  support  of  the  de- 
murrers of  Bealey  and  DenisoTi. 


Mr.  James  Russell^  Mr.  Roupett,  and  Mr.  Bartrum, 
for  the  bill. 
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On  the  part  of  the  Defendants,  it  was  contended,  i84d. 
that  the  suit  complaining  of  injuries  to  the  corpora- 
tion was  wholly  informal,  in  having  only  some  of  its 
individual  members,  and  not  the  corporation  itself,  be- 
fore the  Court;  that  this  defect  would  not  be  cured  by  P««*»  • 
adding  the  corporation  as  paiHies  Defendants, — for  the 
Plaintiffs  were  not  entitled  to  represent  the  corporate 
body,  even  as  distinguished  from  the  Defendants  and 
for  the  purpose  of  impeaching  the  transactions  com- 
plained of;  and  the  Plaintiffs*  bill  could  not  therefore 
be  sustained. 

It  was  further  argued,  that  the  Plaintiffs,  if  they 
had  any  ground  for  impeaching  the  conduct  of  the  De- 
fendants, might  have  used  the  name  of  the  corporation; 
and,  in  that  case,  it  would  have  been  open  to  the  De- 
fendants, or  to  the  body  of  directors  or  proprietors  as- 
suming the  government  of  the  company,  to  have  applied 
to  the  Court  for  the  stay  of  proceedings,  or  to  prevent 
the  use  of  the  corporate  name ;  and,  upon  that  applica- 
tion, the  Court  would  have  inquired  into  the  alleged 
usurpation  or  abuse  of  authority,  and  determined  whe- 
ther the  Plaintiff  should  be  permitted  to  proceed.  Or, 
the  suit  might  have  been  in  the  shape  of  an  information 
by  the  Attorney-General,  to  correct  the  alleged  abuse 
of  powers  granted  for  public  purposes.  The  statements 
of  fact  in  the  bill,  it  was  also  contended,  did  not  support 
the  general  charges  of  fraud  upon  which  the  title  to 
relief  was  founded.  Several  other  points  of  equity,  as 
applicable  to  the  cases  made  against  the  several  De- 
fendants, and  in  respect  of  the  suggested  defects  of 
parties,  were  also  made,  but  the  judgment  did  not  turn 
on  these  points. 

On  the  part  of  the  Plaintiffs,  so  far  as  related  to  the 
kk2 
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1843.  point  on  which  the  decision  proceeded,  namely,  their 
right  to  sustain  the  bill  on  behalf  of  themselves  and  the 
other  shareholders  against  the  Defendants,  without  re- 
gard to  the  corporate  character  of  the  bodj,  it  was  ar- 
^*y*^*"'*  gued,  that  the  company  was  not  to  be  treated  as  an 
ordinary  corporation;  that  it  was  in  fact  a  mere  part- 
nership, having  objects  of  private  benefit,  and  that  it 
must  be  governed  by  rules  analogous  to  those  which 
r^ulated  partnerships  or  joint  stock  companies,  con- 
sisting of  numerous  persons,  but  not  incorporated.  The 
act  of  incorporation  was  intended  to  be  beneficial  to  the 
company,  and  to  promote  the  undertaking,  but  not  to 
extinguish  any  of  the  rights  of  the  proprietors  inter  se. 
The  directors  were  trustees  for  the  Plaintiff  to  the 
extent  of  their  shares  in  the  company;  and  the  fact  that 
the  company  had  taken  the  form  of  a  corporation, 
would  not  be  allowed  to  deprive  the  cestui  que  trusts  of 
a  remedy  against  their  trustees  for  the  abuse  of  their 
powers.  The  act  of  incorporation,  moreover,  expressly 
exempted  the  proprietors  of  the  company,  or  persons 
dealing  with  the  company,  from  the  necessity  of  adopt- 
ing the  form  of  proceeding  applicable  to  a  pure  corpora- 
tion; for  the  74th  section  (a)  enabled  them  to  sue  and 
be  sued  in  the  name  of  the  treasurer,  or  any  one  of  the 
directors  for  the  time  being :  the  bill  alleged,  that  the 
two  remaining  directors  had  refused  to  institute  the 
suit,  and  shewed  in  fact  that  it  would  be  against  their 
personal  interest  to  do  so,  inasmuch  as  they  were  an- 
swerable in  respect  of  the  transactions  in  question;  if 
the  plaintiff's  could  not,  therefore,  institute  the  suit 
themselves,  they  would  be  remediless.  The  directors 
were  made  Defendants;  and,  under  the  74th  clause  of 
the  act,  any  one  of  the  directors  might  be  made  the 

(a)  Supra,  p.  466.  n. 


CASES  IN  CHANCERY.  487 

nominal  representative  of  the  company;  the  corporation  i843. 
was  therefore  distinctly  represented  in  tlie  suit  The 
present  proceeding  was  in  fact  the  only  form  in  which 
the  proprietors  could  now  impeach  the  conduct  of  the 
body  to  whom  their  affurs  had  been  intrusted.  The  ^^^ 
38th  section  expressly  excluded  any  proprietor,  not  be- 
ing a  director,  from  interfering  in  the  management  of 
the  business  of  the  company  on  any  pretence  whatever. 
The  extinction  of  the  board  of  directors  by  the  bank- 
ruptcy and  consequent  disqualification  of  three  of  them, 
(sect.  67),  and  the  want  of  any  clerk  or  office,  effectu- 
ally prevented  the  fulfilment  of  the  forms  which  the 
46th,  47th,  and  48th  sections  of  the  act  required,  in 
order  to  the  due  convening  of  a  general  meeting  of 
proprietors  competent  to  secure  the  remaining  pro- 
perty of  the  company,  and  provide  for  its  due  applica- 
tion. 

The  following  cases  were  cited  during  the  argument: 
The.  Charitable  Corporation  v.  Sutton  {a\  Attomey^Ge^ 
neral  v.  Jackson  (b)y  Adley  v.  TTie  Whitstable  Company  (c), 
Blackburn  v.  Jepson  (r/),  Hichens  v.  Congreve  (e),  Blain 
V.  Agar{f\  Richards  v.  Dames{g)^  Ranger  v.  Great 
Western  Railway  Company  (A),  Seddon  v.  Connell  (t), 
Preston  v.  Grand  ColUer  Dock  Company  (k),  Attorney- 
General  V.  Wilson  (/),  Wallworth  v.  Holt{m)y  BUgh  v. 
Brent  {n),  6  Viner.  Ah.  306,  tit.  Corporation^  K,  Ba- 
cony  Ab.y  tit.  Statute^  I.  2. 

(o)  2  Atk,  400.  (A)  1  Railway  Cases,  1. 

lb)  11  Ves.  365.  \i)  10  Sim.  58.  79, 

(c)  17  Ves.  315;  2M.&Sel.         {k)  11  Sim.327,iS.a;2  Rail- 

63;  19  Ves.  304;  1   Mer.  107,     way  Cases,  335. 

S.C.  (/)Cr.  &Ph.  1. 

{d)  3  Swans.  138.  (m)  4  Myl.  &  Cr.  619. 

{e)  4Ru8s.  562.  (n)  2  Y.   &  Coll.  295;   Per 

\f)  2  Sim.  289.  Alderson,  B. 

(-7)  2  R.  &  M.  347. 
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1843.^      Vice-Chancellor: — 

The  relief  which  the  bill  in  this  case  sceks5  as  against 
'  the  Defendants  who  have  demurred,  is  founded  on  se- 
Jmdpnent.  yeral  alleged  grounds  of  complaint ;  of  these  it  is  only 
March  25.  necessary  that  I  should  mention  two,  for  the  con- 
sideration of  those  two  grounds  involves  the  prin- 
ciple upon  which  I  think  all  the  demurrers  must  be 
determined.  One  ground  is,  that  the  directors  of  the 
Victoria  Park  Company,  the  Defendants  Harbottle,  Ad»- 
heady  Byrom,  and  Beaky,  have,  in  their  character  of 
directors,  purchased  their  own  lands  of  themselves  for 
the  use  of  the  company,  and  liave  paid  for  them,  or, 
rather,  taken  to  themselves  out  of  the  monies  of  the 
company  a  price  exceeding  the  value  of  such  lands: 
the  other  ground  is,  that  the  Defendants  have  raised 
money  in  a  manner  not  authorized  by  their  powers  un- 
der their  act  of  incorporation;  and,  especially,  that  they 
have  mortgaged  or  incumbered  the  lands  and  property 
of  the  company,  and  applied  the  monies  thereby  raised 
in  effect,  though  circuitously,  to  pay  the  price  of  the 
land  which  they  had  so  bought  of  themselves. 


I  do  not  now  express  any  opinion  upon  the  question, 
whether,  leaving  out  of  view  the  special  form  in  which 
the  Plaintiffs  have  proceeded  in  the  suit,  the  bill  alleges 
a  case  in  which  a  court  of  equity  would  say  that  the 
transactions  in  question  are  to  be  opened  or  dealt  with 
in  the  manner  which  this  bill  seeks  that  they  should  be; 
but  I  certainly  would  not  be  understood  by  any  thing 
I  said  during  the  argument  to  do  otherwise  than  ex- 
press my  cordial  concurrence  in  the  doctrine  laid  down 
in  the  case  of  Hichens  v.  Congreve{a\  and  other  cases 
of  that  class.  I  take  those  cases  to  be  in  accordance 
with  the  principles  of  this  Court,  and  to  be  founded  on 


(a)  4  Rum.  562. 
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justice  and  common  sense.  Whether  particular  cases  fall  i843. 
within  the  principle  of  Hichens  v.  Congrevty  is  another  Yom 
question.     In  Hichens  v.  Congrevty  property  was  sold  «'• 

to  a  company  by  persons  m  a  fiduciary  character,  the  

conveyance  reciting  that  25,000/.  had  been  paid  for  the     ^""^s^"^^* 

purchase;  the  fact  being,  that  10,000i  only  had  been 

paid,  15,000i  going  into  the  hands  of  the  persons  to 

whom  the  purchase  was  entrusted.    I  should  not  be  in 

the  least  degree  disposed  to  limit  the  operation  of  that 

doctrine  in  any  case,  {n  which  a  person  projecting  the 

formation  of  a  company  invited  the  public  to  join  him  When  the  rela- 

in  the  project,  on  a  representation  that  he  had  acquired  ^d  ^lai  que 

property  which  was  intended  to  be  applied  for  the  pur-  ^"*  ^^**  '" 

poses  of  the  company.    I  should  strongly  incline  to  hold  projectors  of 

1  ,  ...  ,  ,  ,.  .  .  •      public  com- 

that  to  be  an  mvitation  to  the  public  to  participate  m  panics  and 
the  benefit  of  the  property  purchased,  on  the  terms  on  J^^  «>nipa- 
which  the  projector  had  acquired  it.  The  fiduciary 
character  of  the  projector  would,  in  such  a  case,  com- 
mence from  the  time  when  he  first  began  to  deal  with 
the  public,  and  would  of  course  be  controlled  in  equity 
by  the  representation  he  then  made  to  the  public.  If 
persons,  on  the  other  hand,  intending  to  form  a  com- 
pany, should  purchase  land  with  a  view  to  the  formation 
of  it,  and  state  at  once  that  they  were  the  owners  of 
such  land,  and  proposed  to  sell  it  at  a  price  fixed,  for 
the  purposes  of  the  company  about  to  be  formed,  the 
transaction,  so  far  as  the  public  are  concerned,  com- 
mencing with  that  statement,  might  not  fall  within  the 
principle  of  Hicliens  v.  Congreve*  A  party  may  have  a 
clear  right  to  say — "  I  begin  the  transaction  at  this 
time;  I  have  purchased  land,  no  matter  how  or  from 
whom,  or  at  what  price ;  I  am  willing  to  sell  it  a  certain 
price  for  a  given  purpose."  It  is  not  necessary  that  I 
should  determine  the  efiTect  of  the  transactions  that  are 
stated  to  have  occurred  in  the  present  case.  I  make 
these  observations  only,  that  I  may  not  be  supposed, 
from  any  thing  which  fell  from  me  during  the  argu- 
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The  relief  which  the  bill  in  this  case  seeks^  as  against 
the  Defendants  who  have  demurred,  is  founded  on  se- 
Judgfrnent.  yeral  alleged  grounds  of  complaint ;  of  these  it  is  only 
March  25.  necessary  that  I  should  mention  two,  for  the  con- 
sideration of  those  two  grounds  involves  the  prin- 
ciple upon  which  I  think  all  the  demurrers  must  be 
determined.  One  ground  is,  that  the  directors  of  the 
Victoria  Park  Company,  the  Defendants  Harbottk,  Ads- 
head,  Byrom,  and  Bealey,  have,  in  their  character  of 
directors,  purchased  their  own  lands  of  themselves  for 
the  use  of  the  company,  and  have  paid  for  them,  or, 
rather,  taken  to  themselves  out  of  the  monies  of  the 
company  a  price  exceeding  the  value  of  such  lands: 
the  other  ground  is,  that  the  Defendants  have  raised 
money  in  a  manner  not  authorized  by  their  powers  un- 
der their  act  of  incorporation;  and,  especially,  that  they 
have  mortgaged  or  incumbered  the  lands  and  property 
of  the  company,  and  applied  the  monies  thereby  raised 
in  effect,  though  circuitously,  to  pay  the  price  of  the 
land  which  they  had  so  bought  of  themselves. 

I  do  not  now  express  any  opinion  upon  the  question, 
whether,  leaving  out  of  view  the  special  form  in  which 
the  Plaintiffs  have  proceeded  in  the  suit,  the  bill  alleges 
a  case  in  which  a  court  of  equity  would  say  that  the 
transactions  in  question  are  to  be  opened  or  dealt  with 
in  the  manner  which  this  bill  seeks  that  they  should  be; 
but  I  certainly  would  not  be  understood  by  any  thing 
I  said  during  the  argument  to  do  otherwise  than  ex- 
press my  cordial  concurrence  in  the  doctrine  laid  down 
in  the  case  of  Hichens  v.  Congreve  (a),  and  other  cases 
of  that  class.  I  take  those  cases  to  be  in  accordance 
with  the  principles  of  this  Court,  and  to  be  founded  on 

(a)  4  Ru88.  562. 
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justice  and  common  sense.    Whether  particular  cases  fall        i843. 

within  the  principle  of  Hichens  v.  Congrevcy  is  another      ^^J^^ 

question.     In  Hichens  v.  Congreve^  property  was  sold  ^* 

.          ^        ,                                        Habbottlb. 
to  a  company  by  persons  m  a  fiduciary  character^  the         

conveyance  reciting  that  25,000/.  had  been  paid  for  the     •^"*'"^'- 

purchase;  the  fact  being,  that  10,000i  only  had  been 

paid,  15,000/.  going  into  the  hands  of  the  persons  to 

whom  the  purchase  was  entrusted.    I  should  not  be  in 

the  least  degree  disposed  to  limit  the  operation  of  that 

doctrine  in  any  case,  {n  which  a  person  projecting  the 

formation  of  a  company  invited  the  public  to  join  him  When  the  rela- 

in  the  project,  on  a  representation  that  he  had  acquired  and  M«iui  qne 

property  which  was  intended  to  be  applied  for  the  pur-  ^^  ^IS"*  *" 

poses  of  the  company.    I  should  strongly  incline  to  hold  projectors  of 

^1  ,  ...  1  -  ,.  .  .  •      public  com- 

tnat  to  be  an  mvitation  to  the  public  to  participate  m  panics  and 
the  benefit  of  the  property  purchased,  on  the  terms  on  ^^^  «>mp*- 
which  the  projector  had  acquired  it.  The  fiduciary 
character  of  the  projector  would,  in  such  a  case,  com- 
mence from  the  time  when  he  first  began  to  deal  with 
the  public,  and  would  of  course  be  controlled  in  equity 
by  the  representation  he  then  made  to  the  public.  If 
persons,  on  the  other  hand,  intending  to  form  a  com- 
pany, should  purchase  land  with  a  view  to  the  formation 
of  it,  and  state  at  once  that  they  were  the  owners  of 
such  land,  and  proposed  to  sell  it  at  a  price  fixed,  for 
the  purposes  of  the  company  about  to  be  formed,  the 
transaction,  so  far  as  the  public  are  concerned,  com- 
mencing with  that  statement,  might  not  fall  within  the 
principle  of  Hichens  v.  Congreve.  A  party  may  have  a 
clear  right  to  say — "  I  begin  the  transaction  at  this 
time;  I  have  purchased  land,  no  matter  how  or  firom 
whom,  or  at  what  price ;  I  am  willing  to  sell  it  a  certain 
price  for  a  given  purpose.*^  It  is  not  necessary  that  I 
should  determine  the  effect  of  the  transactions  that  are 
stated  to  have  occurred  in  the  present  case.  I  make 
these  observations  only,  that  I  may  not  be  supposed, 
from  any  thing  which  fell  from  me  during  the  argu- 
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1843.^      Vice-Chancellor: — 

The  relief  which  the  bill  in  this  case  seeks^  as  against 
the  Defendants  who  have  demurred,  is  founded  on  se- 
Jmdffmeni.  yeral  alleged  grounds  of  compliant ;  of  these  it  is  only 
March  2b.  necessary  that  I  should  mention  two,  for  the  con- 
sideration of  those  two  grounds  involves  the  prin- 
ciple upon  which  I  think  all  the  demurrers  must  be 
determined.  One  ground  is,  that  the  directors  of  the 
Victoria  Park  Company,  the  Defendants  Harbottk,  Ads- 
head,  Byroniy  and  Bealey,  have,  in  their  character  of 
directors,  purchased  their  own  lands  of  themselves  for 
the  use  of  the  company,  and  have  paid  for  them,  or, 
rather,  taken  to  themselves  out  of  the  monies  of  the 
company  a  price  exceeding  the  value  of  such  lands: 
the  other  ground  is,  that  the  Defendants  have  raised 
money  in  a  manner  not  authorized  by  their  powers  un- 
der their  act  of  incorporation;  and,  especially,  that  they 
have  mortgaged  or  incumbered  the  lands  and  property 
of  the  company,  and  applied  the  monies  thereby  raised 
in  effect,  though  circuitously,  to  pay  the  price  of  the 
land  which  they  had  so  bought  of  themselves. 


I  do  not  now  express  any  opinion  upon  the  question, 
whether,  leaving  out  of  view  the  special  form  in  which 
the  Plaintiffs  have  proceeded  in  the  suit,  the  bill  alleges 
a  case  in  which  a  court  of  equity  would  say  that  the 
transactions  in  question  are  to  be  opened  or  dealt  with 
in  the  manner  which  this  bill  seeks  that  they  should  be; 
but  I  certainly  would  not  be  imderstood  by  any  thing 
I  said  during  the  argument  to  do  otherwise  than  ex- 
press my  cordial  concurrence  in  the  doctrine  laid  down 
in  the  case  of  Hichem  v.  Congreve  (a),  and  other  cases 
of  that  class.  I  take  those  cases  to  be  in  accordance 
with  the  principles  of  this  Court,  and  to  be  founded  on 


(a)  4  Ru88.  562. 
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justice  and  common  sense.    Whether  particular  cases  fall        i843. 
within  the  principle  of  Hichens  v.  Congreve^  is  another 
question.     In  Hichens  v.  Cotigreve^  property  was  sold 
to  a  company  by  persons  in  a  fiduciary  character^  the 
conveyance  reciting  that  25,000/.  had  been  p^d  for  the     '^"*"^'- 
purchase;  the  fact  being,  that  10,000/.  only  had  been 
paid,  15,000/.  going  into  the  hands  of  the  persons  to 
whom  the  purchase  was  entrusted.    I  should  not  be  in 
the  least  degree  disposed  to  limit  the  operation  of  that 
doctrine  in  any  case,  in  which  a  person  projecting  the 
formation  of  a  company  invited  the  public  to  join  him  When  the  reta- 
in the  project,  on  a  representation  that  he  had  acquired  ^d  ^siui  que 
property  which  was  intended  to  be  applied  for  the  pur-  ^"'  ^^*'  *' 
poses  of  the  company.    I  should  strongly  incline  to  hold  projectors  of 
that  to  be  an  invitation  to  the  public  to  participate  in  panies  and 
the  benefit  of  the  property  purchased,  on  the  terms  on  JJ^^  «>mi»- 
which  the  projector  had  acquired  it.     The  fiduciary 
character  of  the  projector  would,  in  such  a  case,  com- 
mence from  the  time  when  he  first  began  to  deal  with 
the  public,  and  would  of  course  be  controlled  in  equity 
by  the  representation  he  then  made  to  the  public.     If 
persons,  on  the  other  hand,  intending  to  form  a  com- 
pany, should  purchase  land  with  a  view  to  the  formation 
of  it,  and  state  at  once  that  they  were  the  owners  of 
such  land^  and  proposed  to  sell  it  at  a  price  fixed,  for 
the  purposes  of  the  company  about  to  be  formed,  the 
transaction,  so  far  as  the  pubUc  are  concerned,  com- 
mencing with  that  statement,  might  not  fall  within  the 
principle  of  Hichens  v.  Congreve.     A  party  may  have  a 
clear  right  to  say — "  I  begin  the  transaction  at  this 
time;  I  have  purchased  land,  no  matter  how  or  from 
whom,  or  at  what  price ;  I  am  willing  to  sell  it  a  certain 
price  for  a  given  purpose."    It  is  not  necessary  that  I 
should  determine  the  efiect  of  the  transactions  that  are 
stated  to  have  occurred  in  the  present  case.     I  make 
these  observations  only,  that  I  may  not  be  supposed, 
from  any  thing  which  fell  from  me  during  the  argu- 
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J?*?l^      Vice-Chancellor  : — 

The  relief  which  the  bill  in  this  case  seeks,  as  against 
the  Defendants  who  have  demurred,  is  founded  on  se- 
veral alleged  grounds  of  complaint ;  of  these  it  is  only 
necessary  that  I  should  mention  two,  for  the  con- 
sideration of  those  two  grounds  involves  the  prin- 
ciple upon  which  I  think  all  the  demurrers  must  be 
determined.  One  ground  is,  that  the  directors  of  the 
Victoria  Park  Company,  the  Defendants  HarbottUy  Ads^ 
heady  Byroniy  and  Bealet/,  have,  in  their  character  of 
directors,  purchased  their  own  lands  of  themselves  for 
the  use  of  the  company,  and  have  paid  for  them,  or, 
rather,  taken  to  themselves  out  of  the  monies  of  the 
company  a  price  exceeding  the  value  of  such  lands: 
the  other  ground  is,  that  the  Defendants  have  raised 
money  in  a  manner  not  authorized  by  their  powers  un- 
der their  act  of  incorporation;  and,  especially,  that  they 
have  mortgaged  or  incumbered  the  lands  and  property 
of  the  company,  and  applied  the  monies  thereby  raised 
in  effect,  though  circuitously,  to  pay  the  price  of  the 
land  which  they  had  so  bought  of  themselves. 

I  do  not  now  express  any  opinion  upon  the  question, 
whether,  leaving  out  of  view  the  special  form  in  which 
the  Plaintiffs  have  proceeded  in  the  suit,  the  bill  alleges 
a  case  in  which  a  court  of  equity  would  say  that  the 
transactions  in  question  are  to  be  opened  or  dealt  with 
in  the  manner  which  this  bill  seeks  that  they  should  be; 
but  I  certainly  would  not  be  imderstood  by  any  thing 
I  said  during  the  argument  to  do  otherwise  than  ex- 
press my  cordial  concurrence  in  the  doctrine  laid  down 
in  the  case  of  Hichens  v.  Congreve{a\  and  other  cases 
of  that  class.  I  take  those  cases  to  be  in  accordance 
with  the  principles  of  this  Court,  and  to  be  founded  on 

(a)  4  Russ.  562. 
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justice  and  common  sense.    Whether  particular  cases  fall        i843. 
within  the  principle  of  Htchens  v.  Cangrevcy  is  another 
question.     In  Hichens  v.  Cotigreve^  property  was  sold 
to  a  company  by  persons  in  a  fiduciary  character,  the 
conveyance  reciting  that  25,000/.  had  been  paid  for  the     ^^^9""^** 
purchase;  the  fact  being,  that  10,000/1  only  had  been 
paid,  15,000/.  going  into  the  hands  of  the  persons  to 
whom  the  purchase  was  entrusted.    I  should  not  be  in 
the  least  degree  disposed  to  limit  the  operation  of  that 
doctrine  in  any  case,  in  which  a  person  projecting  the 
formation  of  a  company  invited  the  public  to  join  him  When  the  reta- 
in the  project,  on  a  representation  that  he  had  acquired  ^d  ^ui  que 
property  which  was  intended  to  be  applied  for  the  pur-  |™J  ^^^'  ** 
poses  of  the  company.    I  should  strongly  incline  to  hold  projectors  of 
that  to  be  an  invitation  to  the  public  to  participate  in  panies  and 
the  benefit  of  the  property  purchased,  on  the  terms  on  J?^^  «>mp*- 
which  the  projector  had  acquired  it.     The  fiduciary 
character  of  the  projector  would,  in  such  a  case,  com- 
mence from  the  time  when  he  first  began  to  deal  with 
the  public,  and  would  of  course  be  controlled  in  equity 
by  the  representation  he  then  made  to  the  public.     If 
persons,  on  the  other  hand,  intending  to  form  a  com- 
pany, should  purchase  land  with  a  view  to  the  formation 
of  it,  and  state  at  once  that  they  were  the  owners  of 
such  land,  and  proposed  to  sell  it  at  a  price  fixed,  for 
the  purposes  of  the  company  about  to  be  formed,  the 
transaction,  so  far  as  the  public  are  concerned,  com- 
mencing with  that  statement,  might  not  fall  within  the 
principle  of  Hicliem  v.  Congreve.     A  party  may  have  a 
clear  right  to  say — "  I  begin  the  transaction  at  this 
time;  I  have  purchased  land,  no  matter  how  or  firom 
whom,  or  at  what  price ;  I  am  willing  to  sell  it  a  certain 
price  for  a  given  purpose."    It  is  not  necessary  that  I 
should  determine  the  effect  of  the  transactions  that  are 
stated  to  have  occurred  in  the  present  case.     I  make 
these  observations  only,  that  I  may  not  be  supposed, 
from  any  thing  which  fell  from  me  during  the  argu- 
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1843.^      Vice-Chancellor: — 

The  relief  which  the  bill  in  this  case  seeks^  as  against 
'  the  Defendants  who  have  demurred,  is  founded  on  se- 
Jmdgmeni,  yeral  alleged  grounds  of  compliant;  of  these  it  is  only 
iforcA  25.  necessary  that  I  should  mention  two,  for  the  con- 
sideration of  those  two  grounds  involves  the  prin- 
ciple upon  which  I  think  all  the  demurrers  must  be 
determined.  One  ground  is,  that  the  directors  of  the 
Victoria  Park  Company,  the  Defendants  HarbottUy  Ads- 
heady  Byroniy  and  Bealet/,  have,  in  their  character  of 
directors,  purchased  their  own  lands  of  themselves  for 
the  use  of  the  company,  and  have  paid  for  them,  or, 
rather,  taken  to  themselves  out  of  the  monies  of  the 
company  a  price  exceeding  the  value  of  such  lands: 
the  other  ground  is,  that  the  Defendants  have  raised 
money  in  a  manner  not  authorized  by  their  powers  un- 
der their  act  of  incorporation;  and,  especially,  that  they 
have  mortgaged  or  incumbered  the  lands  and  property 
of  the  company,  and  applied  the  monies  thereby  raised 
in  effect,  though  circuitously,  to  pay  the  price  of  the 
land  which  they  had  so  bought  of  themselves. 


I  do  not  now  express  any  opinion  upon  the  question, 
whether,  leaving  out  of  view  the  special  form  in  which 
the  Plaintiffs  have  proceeded  in  the  suit,  the  bill  alleges 
a  case  in  which  a  court  of  equity  would  say  that  the 
transactions  in  question  are  to  be  opened  or  dealt  with 
in  the  manner  which  this  bill  seeks  that  they  should  be; 
but  I  certainly  would  not  be  understood  by  any  thing 
I  said  during  the  argument  to  do  otherwise  than  ex- 
press my  cordial  concurrence  in  the  doctrine  laid  down 
in  the  case  of  Hichens  v.  Congreve  {a)y  and  other  cases 
of  that  class.  I  take  those  cases  to  be  in  accordance 
with  the  principles  of  this  Court,  and  to  be  founded  on 


(a)  4  Ru88.  562. 
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justice  and  common  sense.    Whether  particular  cases  fall        i843. 
within  the  principle  of  Hichens  v.  Congrevey  is  another 
question.     In  Hichens  v.  Cotigrevey  property  was  sold 
to  a  company  by  persons  in  a  fiduciary  character,  the 
conveyance  reciting  that  25,000/.  had  been  p^d  for  the     '^•'*~***'' 
purchase;  the  fact  being,  that  10,000/1  only  had  been 
paid,  15,000/.  going  into  the  hands  of  the  persons  to 
whom  the  purchase  was  entrusted.    I  should  not  be  in 
the  least  degree  disposed  to  limit  the  operation  of  that 
doctrine  in  any  case,  in  which  a  person  projecting  the 
formation  of  a  company  invited  the  public  to  join  him  When  the  reta- 
in the  project,  on  a  representation  that  he  had  acquired  ^a  ^lui  que 
property  which  was  intended  to  be  applied  for  the  pur-  '""•*  ^^^'  *■ 
poses  of  the  company.    I  should  strongly  incline  to  hold  projectors  of 
that  to  be  an  invitation  to  the  public  to  participate  in  panies  and 
the  benefit  of  the  property  purchased,  on  the  terms  on  J^  compa- 
which  the  projector  had  acquired  it-     The  fiduciary 
character  of  the  projector  would,  in  such  a  case,  com- 
mence from  the  time  when  he  first  began  to  deal  with 
the  public,  and  would  of  course  be  controlled  in  equity 
by  the  representation  he  then  made  to  the  public.     If 
persons,  on  the  other  hand,  intending  to  form  a  com- 
pany, should  purchase  land  with  a  view  to  the  formation 
of  it,  and  state  at  once  that  they  were  the  owners  of 
such  land,  and  proposed  to  sell  it  at  a  price  fixed,  for 
the  purposes  of  the  company  about  to  be  formed,  the 
transaction,  so  far  as  the  public  are  concerned,  com- 
mencing with  that  statement,  might  not  fall  within  the 
principle  of  Hichens  v.  Congreve.     A  party  may  have  a 
clear  right  to  say — "  I  begin  the  transaction  at  this 
time;  I  have  purchased  land,  no  matter  how  or  firom 
whom,  or  at  what  price ;  I  am  willing  to  sell  it  a  certain 
price  for  a  given  purpose."    It  is  not  necessary  that  I 
should  determine  the  effect  of  the  transactions  that  are 
stated  to  have  occurred  in  the  present  case.     I  make 
these  observations  only,  that  I  may  not  be  supposed, 
from  any  thing  which  fell  from  me  during  the  argu- 
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1843.^  the  shareholders  of  the  company,  were  duly  convened 
and  held  at  divers  times,  between  the  time  when  the 
company  was  first  established  and  the  year  1841,  and 
particularly  on  or  about  the  several  days  or  times  there- 
inafter mentioned,  (naming  ten  different  dates,  from 
July  1837  to  December  1839),  and  that  at  such  meet- 
ings false  and  delusive  statements  respecting  the  cir- 
cumstances and  prospects  of  the  company  were  made 
by  the  directors  to  the  proprietors  who  attended  such 
meetings,  and  the  truth  of  the  several  fraudulent  and 
improper  acts  and  proceedings  therein  complained  of 
was  not  disclosed. 

The  bill  charged,  that,  under  the  circumstances, 
DenisoHy  Buntingy  and  Lane,  having  participated  in  and 
personally  benefited  by  and  concealed  from  the  other 
shareholders  the  several  fraudulent  and  improper  acts 
aforesaid,  were  all  jointiy  and  severally  liable  together, 
with  the  said  directors^  to  make  good  to  the  company 
the  amount  of  tiie  losses  and  expenses  which  had  been 
or  might  be  incurred  in  consequence  of  such  of  the  said 
wrongful  and  fraudulent  acts  and  proceedings  as  they 
were  parties  or  privies  to:  that  Harbottle,  Byrom^ 
Adshead,  Westhead^  and  Beaky,  respectively,  had  still 
some  of  the  property  and  effects  belonging  to  the  com- 
pany :  that  the  said  lastrnamed  Defendants  had  not  paid 
up  the  calls  due  and  payable  on  their  respective  shares : 
that  the  Plaintiffs  had  as  yet  pud  only  three  of  the 
calls  on  their  shares,  not  having  paid  the  remainder  in 
consequence  of  learning,  that,  owing  to  some  misconduct 
of  the  directors,  the  affairs  of  the  company  were  in 
difficulties,  the  cause  of  which  difficulties  the  Fhdntifis 
had  but  lately,  and  with  considerable  difficulty,  ascer- 
tained to  have  arisen  from  the  proceedings  aforesaid, 
but  in  all  other  respects  the  Plaintiffs  had  conformed 
to  the  provisions  of  the  act:  that  there  were  not  any 


statement. 


CASES  IN  CHANCERY.  481 

Bhareholders  in  the  company  who  had  not  paid  ap  the  1843. 
calls  on  their  shares  besides  the  Plaintiffs  and  the  said 
Defendants:  that  the  names  and  places  of  abode  of 
the  other  persons  who  are  not  shareholders  in  the  com- 
pany,  but  are  interested  in  or  liable  in  respect  of  any 
of  the  said  matters,  were  unknown  to  the  Plaintiffs^  and 
the  Defendants  ought  to  discover  the  same:  that  the 
number  of  shareholders  in  the  company  was  so  great, 
and  their  rights  and  liabilities  were  so  subject  to  change 
and  fluctuation,  by  death  and  otherwise,  that  it  would 
be  impossible  to  prosecute  the  suit  with  effect  if  they 
were  all  made  parties  thereto. 

The  bill  charged,  that  Bunting  cMmed  a  lien  upon  the 
documents  in  his  possession  belon^ng  to  the  company 
for  the  costs  of  business  done  by  him  as  the  attorney  of 
the  company,  but  a  great  part  of  such  business  con- 
sisted of  the  fraudulent  acts  aforesaid;  and  that  he  had 
received  out  of  the  funds  of  the  company  divers  laige 
sums  of  money  exceeding  the  amount  properly  due  to 
him:  that  Bunting  had  deposited  some  of  the  deeds 
belonging  to  the  company  with  certain  bankers  at 
Liverpool,  and  among  the  rest  the  contract  executed 
by  the  Plaintiffs  and  the  other  shareholders  before  the 
act  was  passed,  as  a  security  for  the  payment  of  a  bill 
of  exchange  for  3000i,  to  which  Bunting  was  individu- 
ally a  party,  but  for  which  he  untruly  pretended  that 
the  company  was  responsible ;  and  that  the  holders  of 
such  deeds  threatened  to  sue  the  Plaintiffs  for  the  said 
30002L,  as  parties  to  the  contract,  on  the  ground  that 
the  capital  was  not  paid  up;  and  also,  that  the  said 
directors  threatened  to  cause  actions  at  law  to  be 
brought  against  the  Plaintiffs,  imder  the  powers  of  the  act, 
in  the  name  of  Harbottle  or  Bealey,  as  the  nominal  Plain- 
tiff on  behalf  of  the  company,  for  the  amoimt  of  the 
unpaid  calls  on  their  shares. 
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1843.  ^  The  bill  charged,   that  Harbottk  and  Bealey  were 

two  directors  of  the  company,  but  they  respectively 
refused  to  use  or  allow  either  of  their  names  to  be  used 
as  the  nominal  Plaintiffs  in  this  suit  on  behalf  of  the 
company ;  but  that  Harbottk  was  a  necessary  party,  not 
only  in  respect  of  his  liability,  but  also  as  a  nominal 
Defendant  on  behalf  of  the  company. 

After  various  charges,  recapitulating  in  terms  the  al- 
leged title  of  the  ',Plwitiffs  to  the  relief  and  discovery 
Prayer.  Sought  by  the  prayer,  the  bill  prayed  that  an  account 
might  be  taken  of  all  monies  received  by  the  Defendants 
Harbotile^  Adshead,  Byroniy  TVestkead,  Bealey^  Denison^ 
and  Lancy  or  any  of  them,  for  the  use  of  the  company, 
or  which  but  for  their  wilful  default  might  have  been 
received,  and  of  the  application  thereof;  also,  an  account 
of  the  losses  and  expenses  incurred  in  consequence  of  the 
said  fraudulent  and  improper  dealings  of  the  Defendants 
with  the  monies,  lands,  and  property  of  the  company, 
which  they  or  any  of  them  were  liable  to  make  good, 
and  that  they  might  be  respectively  decreed  to  make 
good  the  same,  including  in  particular  the  profits  made 
by  Harbottk,  DenisoUy  Buntinff,  and  Lane,  by  buying 
and  re-selling  the  said  land,  and  the  profits  made  by 
Denison  and  Lane  out  of  the  said  land  retained  by 
them ;  and  that  Denison  and  Lane  might  be  decreed  to 
convey  the  residue  of  the  said  land  to  the  company, 
upon  payment  of  the  fair  value  thereof  at  the  time  the 
undertaking  was  projected:  that  it  might  be  declared 
that  the  said  mortgages,  charges,  incumbrances,  and 
liens  upon  the  lands  and  property  created  as  aforesaid, 
so  far  as  regards  the  Defendants  who  executed  the 
same  or  were  privy  thereto,  were  created  fraudulently 
and  in  violation  of  the  provisions  of  the  act,  and  that 
Harbottk,  Beaky,  Denison,  Btrntiny,  and  Lane,  might 
be  decreed  to  make  good  to  the  company  the  principal 
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money  and  interest  due  and  owing  upon  security  of  1843. 
such  of  the  mortgages,  charges,  and  liens  as  were  still 
subsisting,  with  all  costs  sustained  by  the  company 
in  relation  thereto ;  and  that  it  might  be  declared  that 
Harbottky  Adsheady  Byrom,  Westheady  and  Beaky,  by 
executing  the  said  conveyances  and  assurances  of  the 
lands  and  property  of  the  company  to  the  said  mort- 
gagees, holders  of  notes  and  bills,  and  others,  committed 
a  fraudulent  breach  of  trust,  and  that  Harbottle,  Ads* 
heady  Byroniy  fVestheady  Bealeyy  Denison,  Buntingy  and 
Lane  might  be  decreed  to  make  good  to  the  company 
the  purchase-money  and  rents  paid  by  the  company  for 
such  lands,  and  expended  in  building  and  improving 
the  same,  with  interest  and  expenses;  and  that  the 
monies  so  recovered  from  the  Defendants  might  be 
applied  in  redeeming  and  re-purchasing  the  said  lands, 
and  restoring  them  to  the  company.  And  that  inquiries 
might  be  directed  to  ascertain  which  of  the  mortgages 
and  incumbrances,  and  of  the  conveyances  and  as- 
surances, of  the  lands  and  property  of  the  company 
could  be  avoided  and  set  aside  as  against  the  persons 
claiming  the  benefit  thereof,  and  that  proceedings  might 
be  taken  for  avoiding  them  accordingly.  And  that  an 
account  might  be  taken  of  all  the  property  and  effects 
of  the  company,  and  the  unpaid  calls  sued  for  and 
recovered,  and  that  a  sufficient  part  of  such  property 
might  be  applied  in  liquidating  the  existing  debts  and 
liabilities  of  the  company,  and  the  residue  secured  for 
its  benefit.  And  that,  for  the  purposes  aforesaid^  a 
receiver  might  be  appointed  to  take  possession  of,  re- 
cover, and  get  in  the  l^nds,  property,  and  effects  of 
the  company,  and  for  that  purpose  to  sue  in  the  names 
of  Harbottle  and  Bealeyy  or  otherwise,  as  occasion  might 
require ;  and  that  Harbottky  Adsheady  Byroniy  fVesthead, 
Bealeyy  and  Bunting  might  be  decreed  to  deliver  up  to 
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1843.  tiffi  hj  this  suit?  The  Plaintiff  have  not  stated  bj 
their  bill  anj  facts  to  shew  that  snch  was  not  the  actual 
state  of  things  at  the  time  their  bill  was  filed,  and,  in 
the  absence  of  any  statement  to  the  contrary,  I  must 
intend  that  it  was  sa 

The  case  oi  Preston  v.  The  Grand  Collier  Dock  Com- 
pam/  was  referred  to  as  an  example  of  a  suit  in  the  pre- 
sent form ;  but  there  the  circumstances  were  in  no  re- 
spect parallel  with  the  present:  the  object  of  that  suit 
was  to  decide  the  rights  or  liabilities  of  one  class  of  the 
members  of  the  corporation  against  another,  in  respect  of 
a  matter  in  which  the  corporation  itself  had  no  power  to 
vary  the  situation  of  either. 

I  have  applied  strictly  the  rule  of  making  every  in- 
tendment against  the  pleader  in  this  case, — that  is,  of  in- 
tending every  thing  to  have  been  lawful  and  consistent 
with  the  constitution  of  the  company,  which  is  not  ex- 
pressly shewn  on  the  bill  to  have  been  unlawful  or  Incon- 
sistent with  that  constitution.  And  I  am  bound  to  make 
this  intendment,  not  only  on  the  general  rule,  but  also  on 
the  rules  of  pleading  which  require  a  plaintiff  to  frame  his 
case  so  distinctly  and  unambiguously,  that  the  Defend- 
ant may  not  be  embarrassed  in  determining  on  the  form 
which  his  defence  should  assume.  Attorney-General  v. 
Corporation  of  Norwich  (a).  The  bill,  I  cannot  but 
observe,  is  framed  with  great  care,  and  with  more  than 
ordinary  professional  skill  and  knowledge ;  but  the  aver- 
ments do  not  exclude  that  which,  prim&  facie,  must  be 
taken  to  have  been  the  case,  that  during  the  years  1840, 
1841,  and  1842,  there  was  a  governing  body, — that  by 
such  body  the  business  of  the  company  was  carried  on, — 
that  there  was  no  insurmoimtable  impediment  to  the 

(a)  2  Myl.  &  Cr.  406. 
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exercise  of  the  powers  of  the  proprietors  assembled  in        i843. 
general  meetings  to  control  the  affairs  of  the  company, 
and  that  such  general  meetings  were  actually  held.   The 
continued  existence  of  a  board  de  facto  is  not  merely 
not  excluded  by  the  averments,  but  the  statements  in  ^~ 

the  bill  of  the  acts  which  have  been  done  suppose,  and 
even  require,  the  existence  of  such  a  boai*d.     Now  if  Onargnmentof 
the  Plaintiff  had  alleged  that  there  had  been  no  board  of  facunoui^iTed 
directors  de  facto,  and  had  on  that  ground  impeached  ^^  „?  h"* 
the  transactions  complained  of,  the  Defendants  might  P®"***1^  J**^* 
have  met  the  case  by  plea,  and  thereby  have  defended  plea,iftbryhad 
themselves  from  answering  the  bill     If  it  should  be  ^JS^iSiit 
said  that  the  Defendants  might  now  have  pleaded,  that  *^  ple*der. 
there  was  a  board  of  dhrectors  de  facto,  the  answer  is, 
that  they  might  then  have  been  told  that  the  fact  suffi- 
ciently appeared  upon  the  bill,  and  therefore  they  ought 
to  have  demurred.    Uncertainty  is  a  defect  in  pleading, 
of  which  advantage  may  be  taken  by  demurrer.     If  I 
were  to  overrule  these  demurrers,  I  might  be  depriving 
the  Defendants  of  the  power  of  so  protecting  themselves; 
and  that  because  the  Plaintiff  has  not  chosen,  witli  due 
precision,  to  put  forward  that  fact,  which,  if  alleged, 
might  have  been  met  by  plea,  but  which,  not  being  so 
alleged,  leaves  the  bill  open  to  demurrer. 

I  must  further  obser^-e,  that  although  the  bill  does, 
with  great  caution,  attempt  to  meet  every  case  which,  it 
was  supposed,  might  have  been  fatal  to  it  upon  demurrer, 
yet  it  is  by  allegations  of  the  most  general  kind,  and  many 
of  which  cannot  by  possibility  be  true.  It  alleges  the 
recent  discovery  of  the  acts  complained  of,  but  it  gives  no 
allegation  whatsoever  for  the  purpose  of  telling  when  or 
how  such  discovery  was  made,  or  what  led  to  it.  I  am 
bound  to  give  the  Plaintiff,  on  a  general  demurrer,  the 
benefit  of  the  allegation  that  the  matters  complained  of 
have  been  recently  discovered,  whatever  the  term  "re- 
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184d.  o^ntily  disooyered  "  may  mean;  but  when  I  look  into  the 
Bohedule  to  the  act  I  find  that  many  of  those  matters  must 
have  been  known  at  a  very  early  period  in  the  history  of 
the  company.  1  find  also  provisions  of  the  act  requiring 
**^^*"**^'  that  books  shall  be  kept  in  which  all  transactions  shall 
be  fully  and  fairly  stated;  and  I  do  not  find  in  the  bill 
anything  like  a  precise  allegation  that  the  production  of 
those  books  would  not  have  given  the  information,  or 
that  there  have  not  been  means  of  seeing  those  books  at 
least  at  some  time  since  1835,  or  since  the  transactions 
in  question  took  place,  so  that,  in  point  of  fact,  many  of 
tiie  transactions  might  and  may  have  been  sooner  known. 
These  are  observations  upon  which  I  do  not  found  my 
judgment,  but  which  I  use  as  explaining  why  it  is  I 
have  felt  bound  in  favour  of  the  defendants  to  construe 
this  bill  with  strictness. 

The  second  point  which  relates  to  the  charges  and  in- 
cumbrances alleged  to  have  been  iU^ally  made  on  the 
property  of  the  company  is  open  to  the  reasoning  which 
I  have  applied  to  the  first  point,  upon  the  question 
whether,  in  the  present  case,  individual  members  are 
at  liberty  to  complain  in  the  form  adopted  by  this  bill ; 
for  why  should  this  anomalous  form  of  suit  be  resorted 
to,  if  the  powers  of  the  corporation  may  be  called  into 
exercise?  But  this  part  of  the  case  is  of  greater  dif- 
ficulty upon  the  merits.  I  follow,  with  entire  assent, 
the  opinion  expressed  by  the  Vice^ChanceUor  in  Preston 
V.  The  Grand  Collier  Dock  Company ^  that,  if  a  transac- 
tion be  void,  and  not  merely  voidable,  the  corporation 
cannot  confirm  it,  so  as  to  bind  a  dissenting  minority 
of  its  members.  But  that  will  not  dispose  of  this  ques- 
tion. The  case  made  with  regard  to  these  mortgages 
or  incumbrances  is,  that  they  were  executed  in  violation 
of  the  provisions  of  the  act  The  mortgagees  are  not 
defendants  to  the  biU,  nor  does  the  bill  seek  to  avoid  the 
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security  itself,  if  it  could  be  avoided,  on  which  X  give        id43. 
no  opinion.    The  bill  prays  inquiries  with  a  view  to  pro- 
ceedings being  taken  aliunde  to  set  aside  these  transac- 
tions against  the  mortgagees.     The  object  of  this  bill 
against  the  defendants  is  to  make  them  individually  r»«*'« 

and  personally  responsible  to  the  extent  of  the  injury  al- 
leged to  have  been  received  by  the  corporation,  from  the 
making  of  the  mortgages.  Whatever  the  case  might  be, 
if  the  object  of  the  suit  was  to  rescind  these  transactions, 
and  the  allegations  in  the  bill  shewed  that  justice  could 
not  be  done  to  the  shareholders  without  allowing  two  to 
sue  on  behalf  of  themselves  and  others,  very  different 
considerations  arise  in  a  case  like  the  present,  in  which 
the  consequences  only  of  the  alleged  illegal  acts  are 
sought  to  be  visited  personally  upon  the  directors.  The 
money  forming  the  consideration  for  the  mortgages  was 
received,  and  was  expended  in,  or  partly  in,  the  transac- 
tions which  are  the  subject  of  the  first  ground  of  com- 
plaint. Upon  this,  one  question  appears  to  me  to  be, 
whether  the  company  could  confirm  the  former  transac- 
tions, take  the  benefit  of  the  money  that  has  been  raised, 
and  yet,  as  against  the  directors  personally,  complain  of 
the  acts  which  they  have  done,  by  means  whereof  the 
company  obtains  that  benefit  which  I  suppose  to  have 
been  admitted  and  adopted  by  such  confirmation.  I 
think  it  would  not  be  open  to  the  company  to  do  this ; 
and  my  opinion  already  expressed  on  the  first  point  is, 
that  the  transactions  which  constitute  the  first  ground 
of  complaint  may  possibly  be  beneficial  to  the  company, 
and  may  be  so  regarded  by  the  proprietors,  and  admit  of 
confirmation.  I  am  of  opinion  that  this  question, — the 
question  of  confirmation  or  avoidance, — cannot  properly 
be  litigated  upon  this  record,  regard  being  had  to  the 
existing  state  and  powers  of  the  corporation,  and  that 
therefore  that  part  of  the  bill  which  seeks  to  visit  the 
directors  personally  with  the  consequences  of  the  im- 
peached mortgages  and  charges,  the  benefit  of  which 
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1843. 


Jndgmtni. 


tiie  companj  enjoys^  is  in  the  same  predicament  as  that 
which  relates  to  the  other  subjects  of  complaint.  Both 
qnestions  stand  on  the  same  ground^  and,  for  the  reasons 
which  I  stated  in  considering  the  former  point,  these 
demurrers  must  be  allowed. 


WOODWARD  V.  CONEBEER. 


21th,  and  2^ih 

April, 
nth  and  2iih 

May, 

A  defendant,  in  X  HE  process  against  the  defendant,  up  to  the  time 

■niwenng.'^^d  that  he  was  committed  to  the  Fleet,  cum  causis,  is 

have^the  buf*  stated  in  a  former  report  of  proceedings  in  this  cause, 

taken  pro  con-  (vol.  1,  p.  297).     On  the  9th  of  May,  1842,  the  de- 

fesso  affainst 

him,  within  the  fcndant  was  brought  up  by  habeas  corpus,  in  order  that 
tl^^tatute,  ^  t^®  ^^  might  be  taken  pro  confesso  against  him :  the 
1  W.  4.  c.  36,   defendant  then  asked  for  time  to  put  in  his  answer ;  the 

8.  15,  rule  13,  ^     ^        ^  * 

asked  for  time  Plaintiff  did  not  oppose  the  Defendant's  application,  and 
answer,  and  three  Week's  time  was  given  (a).  No  answer  was,  how- 
;^th:^u;o„    ever,  put  in. 

given  him,  with 

liberty  to  apply  for  hia  discharge  npon  having  answered.  The  time  fixed  by  the  same 
mie  of  the  statute  for  retaining  a  defendant  in  custody,  without  obtaining  the  order  for 
taking  the  bill  pro  confesso,  expired  during  the  three  weeks :  no  answer  was  put  in :  — 
Held^  that  in  such  circumstances  the  defendant  was  not  entitled  to  his  discharge  under 
the  13th  rule  of  the  statute,  but  was  remitted  to  the  situation  he  would  have  been  in  if 
that  provision  of  the  statute  had  not  existed. 


(a)  The  order  of  the  9th  of 
May,  1842,  was  as  follows: — 
**  Whereas  by  an  order  dated 
the  21st  day  of  February,  1842, 
it  was  ordered  that  the  De- 
fendant R.  Conebeer  should  be 
committed  to  her  Majesty's  pri- 
son of  the  Fleet,  for  his  contempt 
in  not  putting  in  bis  own  and  his 
wife's  answer  to  the  Plaintiffs 
bill;  and  that  it  should  be  refer- 
red to  the  Master  of  this  Court 
in  rotation  to  inquire  and  state 
to  the  Court  whether  the  said  De- 


fendant was  unable  by  reason  of 
his  poverty  to  employ  a  solicitor 
to  put  in  his  own  and  his  wife's 
answer  to  the  Plaintiffs  bill;  and 
after  the  said  Master  should  have 
made  his  report,  such  further 
order  should  be  made  as  should 
be  just:  and  whereas  Mr. /Scmor, 
the  Master,  &c.,  by  his  report 
bearing  date  the  23rd  day  of 
March,  1842,  certified  that  he 
found  that  the  said  Defendant  R. 
Conebeer  was  unable  by  reason 
of  his  porerty  to  employ  a  solici- 
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Mr.  Teed  moved  that  the  Defendant  might  be  dis- 
charged from  custody^  under  the  provisions  of  the  sta- 
tute 1  Will.  4,  c.  36,  s.  15,  rule  13,  on  the  ground  that 
the  Plaintiff  liad  not  obtained  an  order  to  take  the  bill 
pro  confesso  within  the  time  limited  by  that  rule,  namely, 
within  the  six  weeks  following  the  expiration  of  two 
calendar  months  from  the  time  of  the  attachment,  for 
not  answering.  Collins  v.  CoUyer  (a).  The  period  of 
six  weeks  had  expired  on  the  12th  of  May,  1842. 


1843. 


Mr.  Baifyy  for  the  Plaintiff,  said,  that  the  prisoner 
had  been  brought  up  within  the  time  specified  by  the 
statute,  in  order  that  the  bill  might  be  taken  pro  con- 
fesso against  him;  that  at  his  own  request  three  weeks' 
time  had  then  been  given  him  to  put  in  an  answer,  and 
the  effect  of  that  order  had  been  to  carry  the  Defendant 
over  the  time  within  which  it  was  possible  to  obtain 
the  order  for  taking  the  bill  pro  confesso.     It  was  there- 


tor  to  put  in  his  own  and  his 
said  wife's  answerto  the  Plaintiffs 
said  bill,  and  the  said  Defendant 
being  this  day  brought  up  to  the 
bar  of  this  Court  by  virtue  of  a 
habeas  corpus  cum  causis  directed 
to  the  warden  of  the  Fleet  to  an- 
swer his  contempt  in  not  putting 
in  his  own  and  his  said  wife's  an- 
swer, and  in  order  that  the  Plain- 
tiflTs  bill  might  be  taken  pro  con- 
fesso against  the  said  Defendant; 
it  is,  upon  the  motion  of  Mr. 
Bailtfy  of  counsel  for  the  Plaintifl; 
ordered,  that  the  said  Defendant 
R.  Conebeer  be  remanded  to  her 
Majesty's  prison  of  the  Fleet;  but 
the  said  Defendant  now  desiring 
to  put  in  his  own  and  his  said 
wife's  answer  to  the  Plaintiff's 
bill,  and  praying  time  for  that 
purpose,  and  it  appearing,  that 


by  an  order  made  in  this  cause 
by  the  Right  Honorable  the  Mas- 
ter of  the  Rolls,  bearing  date  the 
15th  day  of  March,  1842,  the 
said  Defendant  was  admitted  to 
defend  this  suit  in  formd  pauperis, 
and  Samuel  IVel/t,  Esq.,  and 
Frances  ^tteyy  Esq.,  were  ap- 
pointed his  counsel  and  six  clerk 
for  that  purpose;  it  is  further 
ordered,  that  the  said  Defendant 
do  have  three  weeks'  time  to  put 
in  his  own  and  his  said  wife's 
answer  to  the  Plaintiff's  said  bill; 
and  it  is  ordered,  that  upon  the 
said  Defendant's  so  putting  in  his 
own  and  his  said  wife's  answer  to 
the  Plaintiff's  bill,  he  be  at  liberty 
to  apply  to  this  Court  to  be  dis- 
charged from  his  said  contempt. 
(a)  Cr.  &  Ph.  262. 


508  CASES  IN  CHANCERY. 

1843.  fore  hj  no  default  of  the  Plaintiff  that  the  order  had 

Woodward  °^*  ^®^^  obtained  within  the  prescribed  time,  but  purely 

V*  from  indulgence  to  the  Defendant. 
CoiriBBsm. 


Jkt^WKMnt* 


The  Vice-Chancellor  said,  that  so  long  as  the 
order  of  the  9th  of  May,  1842,  stood,  giving  the  Defend- 
ant time  to  answer,  and  then  giving  him  liberty  to  apply, 
he  could  not  be  within  the  provision  of  the  statute  re- 
ferred to ;  and  he  refused  the  motion. 


May  IIM.  Mr.  Teed  moved  that  the  order  of  the  9th  of  May, 
1842,  might  be  discharged  with  costs,  and  that  the  De- 
fendant might  be  discharged  out  of  custody  as  to  this 
suit)  without  paying  any  costs  of  the  contempt  He  in-i 
sisted  that  the  order  of  May  ought  not  to  have  been 
made :  the  Defendant  was  absolutely  entitled  to  his  dis- 
charge, under  the  terms  of  the  act,  at  the  expiration  of 
the  six  weeks,  and  it  was  not  competent  to  the  Defend- 
ant himself  to  waive  that  right.  In  Haynes  v.  Ball  (a). 
Lord  Lanffdaky  referring  to  Greening  v.  Greening  (^), 
said,  "  If  a  Defendant  has  once  a  right  to  his  discharge, 
he  has  neither  power  nor  capacity  to  waive  his  right.** 
If  the  Plaintiff  desired  to  avail  himself  of  the  benefit  of 
the  order  of  the  9th  of  May,  it  was  his  duty  to  get  in 
the  Defendant's  answer,  and  thereby  enable  him  to  apply 
for  his  discharge ;  or  otherwise  the  Defendant  being  in 
prison,  and  therefore  incapable  of  proceeding  actively 
with  the  necessary  steps,  might  be  retained  in  custody 
an  indefinite  period. 

Mr.  Baily  contr^ 

(a)  4  Beav.  101.  (h)  1  Id.  121. 
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Vice-Chancellor  : — 

The  act  under  which  the  present  question  has  been 
raised  supposes  the  existence  of  two  cases:  first,  where 
the  simple  order  to  take  the  bill  pro  confesso  will  not 
answer  the  purposes  of  justice,  because  the  Phdntiff  re- 
quires some  discovery  from  the  Defendant;  and  se- 
condly, where  the  Plaintiff,  requiring  no  discovery,  is 
able  to  say, — ^^  admit  what  the  bill  alleges,  and  upon  that 
I  shall  be  able  to  obtun  the  relief  which  I  seek.^'  In 
the  former  case  the  Court  has  power  to  remand  the  pri- 
soner until  he  has  given  the  necessary  discovery ;  in  the 
latter,  the  order  to  take  the  bill  pro  confesso  is  alone  re- 
quired. The  Plaintiff  in  the  present  case,  not  requiring 
any  answer,  was  not  under  the  necessity  of  bringing  up 
the  Defendant  at  any  earlier  time  than  that  at  which  he 
was  actually  brought  up.  The  Defendant  then  desired 
an  opportunity  of  making  his  defence.  Whether  the 
Plaintiff  could  then  have  insisted  that  the  order  for 
taking  the  bill  pro  confesso  should  be  made,  I  do  not 
now  inquire ;  but  the  Defendant  expressing  a  desire  to 
put  in  his  answer,  t.  ^ .  to  make  his  own  defence,  asked 
for  three  weeks'  time  to  enable  him  to  do  so,  and  that 
time  was  accordingly  given  him.  At  the  expiration  of 
the  three  weeks  thus  obtained,  it  was  no  longer  open 
to  the  Plaintiff  to  pursue  his  former  course,  for  it  had 
become  too  late  to  take  the  bill  pro  confesso,  at  least 
under  the  statute.  The  defendant  having  thus  bought 
off  the  right  of  the  Plaintiff  to  have  the  bill  taken  pro 
confesso,  upon  condition  of  obtaining  three  weeks'  lime 
to  make  his  defence,  now  contends  that  the  act  of  Par- 
liament precluded  him  from  making  that  bargain  for  his 
own  benefit,  and  that  the  Court  is  now  to  give  him  his 
discharge  without  being  able  to  restore  the  Plaintiff  to 
the  right  of  having  the  bill  taken  pro  confesso  under  the 
statute.     It  would  be  very  extraordinary  if  the  Defend* 
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.,.■    fW  fi-irh  the  Plaintiff  in  the  manner  which 
,  ....,1   <iinpi'««03.      In  the  ca^es  cited  where  the 
i»4v  flnvrhAq^  orders  under  which  parties  have 
.     .vihnij^l  in  custody,  such  orders  were  made  at 
..-1    r  hen  the  party  wiu?   entitled  to  his  discharge 
..  .V  '    rhc  onler  was   made,  and  being  made  at   that 
.»tv  .N*  onlcrs  were  held  to  be  erroneous.     At  the  time 
■N  ,>nkT  in  question  was  made,  the  right  of  the  De- 
^NKMiit  to  his  discharge  h:.d  not  accrued.     The  remark 
x»rtlio  Master  of  the  Rolls,  that  the  party  cannot  waive 
hi*  ripht  to  discharge  from  custody,  must  refer  to  castes 
*uoh  OH  I  have  mentioned, — where  that  right  is  already 
iH^rfect.     There  are  many  cases  in  which  a  party  may, 
by  a  very  trivial  act,  alter  or  vary  his  rights  in  the  con- 
duct of  a  cause.     I  give  no  opinion,  however,  on  what 
may  be  the  effect  of  mere  waiver.     I  have  no  doubt 
that  a  party  to  a  cause  may  enter  into  a  contract  for  his 
own  benefit,  although  by  one  of  the  terms  of  that  con- 
tract he  should  be  placed  in  such  a  position  as  to  lose 
the  right  to  be  discharged  from  custody  which  he  other- 
wise would  have  had.     The  Defendant  in  this  case,  by 
obtaining  time  to  make  I. is  defence,  and  by  that  means 
precluding  that  course  which  the  Plaintiff  might  have 
taken  under  the  act,  has  remitted  himself  to  the  situa- 
tion in  which  he  would  have  been  if  these  provisions  of 
the  act  had  never  been  passed. 

If  the  Defendant  were  in  any  difficulty,  it  would  be 
the  consequence  of  his  own  election;  but  fortunately  he 
is  not  under  any  substantial  difficulty  impeding  his  dis- 
charge :  he  has  only  to  put  in  his  answer.  And  although 
it  is  said  that  he  has  been  delayed  by  the  refusal  of  his 
wife  to  join  in  the  answer,  that  difficulty  is  removed, 
the  Plaintiff  having  now  consented  to  take  his  answer 
alone. 

Motion  refused. 
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PRICE  V.  WEBB.  ^^'Jf -^T- 

X  HE  PkuntifF^  suiDg  in  person^  endorsed  upon  the  bill  The  ominion 
his  name  and  place  of  residence,  which  was  more  than  toendonean 

three  miles  from  the  record  and  writ  clerks  office;  but  ^^J^I^: 

'  vice  on  the  wnt, 

he  omitted  to  endorse  upon  the  writ  of  subpoena  to  ap-  •■  directed  by 

the  20th  Order 
pear  and  answer  an  address  for  service,  according  to  of  the26(hof 

the  directions  contained  in  the  Order  XX.  of  the  26th  j^^t'of^nel 

of  October,  1842  (a\  ST*^."*^! 

^  ^  thewntToid; 

but  the  Court 

On  the  25th  of  Maj,  the  Defendant   obtained  an  time,  to  deal 
order  to  enter  a  conditional  appearance  with  the  r^s-  ^^Singi  wiSch 

trar.     By  the  practice  which  existed  before  the  general  ■"  imder  iu 

•^  *  ®  control,  by 

orders  of  the  26th  of  August,  1841,  the  Defendant  was  staying  process 

required  to  submit  that  the  serjeant-at-arms  should  go  to  give  the  ' 


against  him  if  the  subpoena  were  not  se'  aside  (b) ;  but  ^J^20th 

the  Order  VII.  of  August,  1841,  having  directed  that  Order. 

no  order  should  thereafter  be  made  for  the  serjeant-at-  oi^BipforliirtT 

arms  to  take  the  body  of  a  Defendant  to  compel  ap-  *P  f^^f  *  ^"- 

,  .  ,  ditional  appear- 

pearance,  the  order  for  liberty  to  enter  the  conditional  ance  with  the 

appearance  was  made,  upon  the  consent  of  the  Defend-  t^TAoIraCTal 

ant  to  submit  to  any  process  which  the  Court  might  S^'l^V^^*^* 

direct  to  be  issued  against  him  for  want  of  appearance,  1841. 
in  case  the  subpoena  should  not  be  set  aside  for  irregu- 
larity. 


Mr.  Dunn,  for  the  Defendant,  moved  that  the  writ  Aymunt 
of  subpoena  might  be  set  aside,  as  not  being  in  con- 
formity with  the  order. 

Mr.  Tinney  and  Mr.  ffatsan,  contnt. 

(a)  See  Beavan,  Ord.  Can.         (b)  See  1  Dan.  Ch.  Pr.  667; 
214.  2Id.  13,etseq. 
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The  Vice-chancellor  said  that  the  omUsion  to  en- 
dorse on  the  writ  the  address  for  service  did  not  make 
the  writ  itself  irregular  or  void ;  but  the  Court  might 
withhold  from  the  Plaintiff  the  benefit  of  the  subpoena, 
by  preventing  him  from  taking  any  ulterior  proceeding 
founded  upon  it,  until  the  place  of  service  had  been 
properly  endorsed ;  for  until  then,  the  Defendant  had 
not  such  convenient  means  of  service  as  the  Court,  by 
the  20th  Order,  had  provided  that  he  should  have. 

Motion  refused,  without  costs. 


SitUmtiU.  The  subpoena  to  appear  and  answer  was  served  on  the 

20th  of  May.  On  the  29th  of  May,  the  Defendant 
served  the  Plaintiff  personally,  under  the  Order  XXL 
of  the  26th  of  October,  1842,  with  the  order  for  liberty 
to  enter  an  appearance  with  the  registrar,  together  with 
a  copy  of  the  certificate  of  the  registrar  that  the  appear- 
ance had  been  entered  accordingly ;  and  at  the  same  time 
the  Defendant  gave  notice  of  the  motion  to  quash  the 
writ  as  above  reported.  On  the  30th  of  May,  the 
Plaintiff  obtuned  a  writ  of  attachment  for  want  of  ap- 
pearance, and  also  the  common  injunction  to  restrain 
proceedings  at  law. 


Argument.  Mr.  Dunn  moved  to  set  aside  the  attachment  and 

discharge  the  order  for  the  injunction,  insisting  that  the 
Defendant  was  not  bound  to  ajjpear  until  the  Plaintifif 
had  given  an  address  for  service  within  the  three  miles ; 
but  the  Defendant  had  in  fact  appeared  before  the  at- 
tachment, and  that  therefore  the  Plaintiff  was  not,  on 
the  30th  of  May,  in  a  condition  to  obtain  either 
the  attachment  or  the  injunction.  Mackreth  v.  Nic/iol" 
son  {a). 


(a)  19  Ves.  367. 


Arffunumi, 
Personal  ser- 
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Mf.  Tinney^  for  the  Plaintiff^  contended  that  it  was        1848. 
sufficient  that  the  address  for  service  was  endorsed  on 
the  bill, — that  the  writs  referred  to  in  the  20th  Order 
were  writs  which  were  formerly  issued  out  of  the  Six 
Clerks  Office,  and  which  by  the  statute  5  &  6  Vict  c.  103, 
and  the  Order  IV.  of  the  26  th  of  October,  1842,  were  Tice  on  a  Plain- 
placed  under  the  management  of,  and  now  sealed  by  the  pe^on),  of 
derk  of  records  and  writs;  but  that  this  did  not  apply  jJ^^^/iJ' 

to  the  subpcsna,  a  writ  which  was  still  issued  from  the  »«gtti»r,  under 
V       ;  ,       ,         ,  ,.,,**>«  2Ut  Order 

subpoena  office  (a) ;  that  the  appearance  entered  with  me  of  the  26th  of 
registrar  was  not  such  an  appearance  as  would  preclude  wherethePlain^ 
an  attachment.     It  merely  enabled  the  Defendant  to  be  J^^  '^  °"""^ 

•^    ^  ^  ^  to  endone  on 

heard  on  the  question  of  irregularity,  but  it  was  no  the  subpoena  to 

foundation  for  any  proceeding  by  the  Plaintiff,  and  did  dresa  for  ler-' 

not  stand  in  the  way  of  the  ordinary  process  for  en-  ^^'5jJ'2o2?^^ 

fordng  appearance  in  the  recnilar  manner:  that  even  ^J^^'^^f*^ 

.         .  ,  ^  .  ,    ,  26thof October, 

supposing  the  appearance  to  be  sufficient  to  preclude  an  1842,  although 
attachment,   the  Defendant  had   not  duly  served  the  Mrvice  has  been 
Plamtiff  with  notice  of  it,  for  he  had  merely  served  it  ^"^  ''''^ 
personally,  and  not  at  the  address  for  service  endorsed 
upon  the  bilL 

[The  Vice-Cuancellor  stdd,  that  the  personal  ser- 
vice was  clearly  regular,  under  the  2 1st  Order  of  the 
26th  of  October,  1842,  imtil  the  proper  address  for  ser- 
vice was  given  as  the  20th  Order  required.] 

Mr.  Dunny  in  reply,  said  that  the  Defendant,  not 
having  appeared,  had  no  means  of  seeing  the  bill,  or  of 
knowing  what  address  was  endorsed  upon  it. 


Vice-Chancbllor  : — 

The  20th  Order  of  October,  1842,  which  directs  that     judgmtta. 
an  address  for  service  shall  be  endorsed  on  the  proceed- 

(a)  See  Order  I.  of  the  21  at  December,  1833. 
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ingB  in  certun  cases,  certainly  cbes  not  in  terms  require 
that  the  sobpcena  should  be  held  Toid  and  set  aade,  in 
case  the  address  for  service  is  omitted.  The  order 
would  be  satisfied  by  the  writing  or  endorsement  of  the 
address  after  the  writ  issued,  and  before  service ;  in 
&ct  it  might  frequently  be  necessary  to  make  or  alter 
the  endorsement  after  the  subpoena  had  issued.  If,  in- 
deed, in  this  or  any  other  case,  it  were  necessary  to  go 
the  length  of  setting  aside  the  subpoena,  in  order  to  se- 
cure to  the  Defendant  the  benefit  of  the  20th  order,  I 
should  probably  feel  bound  to  hold  it  void ;  but  this  is 
not  necessary  to  insure  to  the  Defendant  the  benefit  of 
the  order;  for  the  proceedings  being  under  the  control 
of  the  Court,  the  Court  may  in  ordinary  cases  (and 
clearly  it  may  in  this  case)  do  complete  justice  by  stay- 
ing process  until  the  order  be  complied  with.  I  there- 
fore reftised  the  former  motion,  but  without  costs. 


At  the  time  of  making  that  order  my  attention  was 
not  called  to  the  terms  of  the  order  of  the  25th  of  May> 
for  entering  the  conditional  appearance,  and  the  Defend- 
ant appears  to  have  overlooked  the  position  in  which  he 
was  placed ;  for  the  effect  of  that  order,  strictly  taken, 
was  to  waive  every  objection  to  the  subpoena  unless  it 
were  set  aside.  The  Defendant,  however,  has  now  moved 
to  set  aside  the  attachment  founded  upon  the  subpoena, 
and  to  dissolve  the  injunction  restraining  proceedings  at 
law.  In  strictness,  it  is  obvious  that  I  should  be  vio- 
lating no  rule  of  practice  if  I  held  the  Defendant  bound 
by  all  the  steps  which  have  been  taken  in  the  cause ; 
but  it  would  be  harsh  to  do  so  where  two  points  of 
practice,  both  new  and  of  the  first  impression,  have 
arisen,  and  may  well  excuse  his  mistake.  I  may,  I  think, 
in  such  a  case,  reasonably  construe  the  pending  motion 
as  an  application,  upon  the  ground  of  mistake,  to  set 
aside  the  attachment  and  dissolve  the  injunction,  not- 


CASES  IN  CHANCERY.  515 

withstanding  the  Order  of  the  25th  of  May.  If  I  do  1843. 
not  give  the  Defendant  the  benefit  of  this  construction  pricb 
of  his  application,  he  may  be  deprived  of  the  proteo-  •• 

tion  of  the  20th  Order  of  October,  which  provides  him         

with  a  mode  and  place  of  service,  of  which  he  is  deprived       ""vw**  • 
by  the  abolition  of  the  Six  Clerks  Office ;  and  I  cannot 
measure  the  possible  mischief  which  that  might  occasion* 
On  the  other  hand,  the  Plaintiff^  upon  the  merits,  is 
clearly  in  default. 

In  this  view  of  the  case  I  have  rejected  the  argument  The  subpoena 
for  the  Pl^tiff,  that  the  subpoena  is  not  a  writ  within  anfwwisawrit 
the  20th  Order.     The  words  of  the  order  are  large  ^^^^^^^^ 
enough  to  comprehend  it ;  it  was  intended  to  be  in-  the  26th  of  Oc- 
cluded in  its  provisions,  and  the  good-sense  of  the  case  pUei/aithough 
plainly  requires  that  it  should  be  so  included.  In Oie^ClScof 


Records  and 
WriU  Office. 


The  Defendant  undertaking  to  enter  an  appearance  forthwith,  Ordifr. 

and  not  to  issue  execution  at  law  without  the  leave  of  the  Court,  dis- 
charge the  attachment,  and  dissolve  the  injunction  without  costs. 


On  the  22nd  of  June  the  Defendant  entered  his  ap-  An  order  for 

leave  to  amend 

pearance,  and  on  the  28th  of  June  filed  a  demurrer  to  not  served,  does 
the  whole  bill.  The  Plaintiff  obtained  an  order  to  SLfaSf^^ 
amend  his  bill  before,  but  did  not  serve  it  until  after,  demurring  to 

'  'the  bin. 

the  demurrer  was  filed.  The  Pl^tiff  did  not  set  down  ^^  ^rdcr  for 
the  demurrer  within  the  twelve  days  specified  by  the  ^**^1^^!?^ 
Order  XXXIV.  of  the  26th  of  August,  1841.  S^timeof  ^r- 

vice  onlj,  and 
therefore  an  in- 
^-^— ^—  termediate  step 

taken  bj  the 

Mr.  lUmpell,  for  the  Defendant,  moved  that  he  might  ^^l^^j; 
be  at  liberty  to  issue  execution  on  the  judgment  at  law.  made,  and  be- 
The  Plaintiff  must,  under  the  34th  Order,  be  held  to  ig  regular, 
have  submitted  to  the  demurrer.  JWy  13M. 


VOL.  n.  MM  H.  w. 
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Mr.  T^ney^  for  the  Plaintiffy  ssdd  that  the  only  ques- 
tion wasy  whether  the  existence  of  the  order  to  amend, 
not  served,  precluded  the  Defendant  from  demurring. 

Larimer  v.  Larimer  (a)  was  cited,  where  Lord  Eldon 
said  he  had  no  doubt  there  were  many  cases,  not  cases 
of  contempt,  where,  if  an  order  has  been  pronounced 
upon  motion  of  course  but  not  served,  and  some  inter- 
mediate step  is  taken  by  the  other  party,  that  step  will 
be  good  {p). 


Judpnent.  The  VICE-CHANCELLOR  said  that  the  order  for  leave  to 
amend  was  one  of  those  which  operated  from  the  time  of 
service  only;  it  did  not  render  any  step  irregular  which 
the  Defendant  might  take  before  he  was  aware  of  the 
order.  The  rule  of  the  Court  required  that  the  de- 
murrer should  be  filed  within  a  limited  time,  and  the 
Defendant  was  not  precluded  from  filing  it  by  the  exist- 
ence of  the  order  for  leave  to  amend,  which  had  not 
been  served  upon  him. 

(o)  IJ.  &  W.  284.  (b)  1  Dan.  Ch.  Pr.  541. 


nth  May. 

Where  the  De- 
fendant obtains 
a  commission  to 
examine  wit- 
nesses under  the 
17th  (amended) 
Order  of  April, 
1828,  the  com. 
mission  mnst 
be  made  return- 
able the  first 
return  of  the 
second  term 
next  following 
the  date  of  the 
order  for  such 
commission. 


MCGREGOR  V.  TOPHAM. 

1  HE  Plaintiff  filed  his  replication  on  the  6  th  of  March, 
without  having  been  served  with  a  notice  to  dismiss  the 
bill  for  want  of  prosecution ;  and  he  afterwards  served 
a  subpoena  to  rejoin,  within  three  weeks  after  filing  the 
replication,  but  did  not  obtain  an  order  for  a  commission 
to  examine  witnesses.  The  Defendant  then  obtained 
an  order  of  course  at  the  Rolls  for  a  commission  to  ex- 
amine witnesses.  The  commission  was  made  returnable 
on  the  first  return  of  Trinity  Term,  being  the  latest  date 
of  the  return  to  which  the  Plaintiff  would  have  been 
entitied  if  he  had  applied  for  a  commission ;  the  con- 
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struction  given  in  the  office  to  that  part  of  the  17th 
Order  of  1828,  (amended  1831),  which  directs,  that  the 
commission  to  be  obtained  by  the  Defendant  in  such  a 
case  shall  be  "  returnable  at  the  like  period,"  as  the 
Plaintiff  is  entitled  to  pursuant  to  that  order. 


Mr.  Smythe,  for  the  Defendant,  moved,  without  notice, 
that  the  commission  might  be  made  returnable  on  the 
first  return  of  Michaelmas  Term,  being  the  second  term 
next  following  the  date  of  the  order  for  the  commission. 
It  had  been  decided,  contrary  to  the  previous  practice  of 
the  office,  that  where  the  Plaintiff  required  a  commis- 
fflon  the  return  should  be  reckoned  from  the  date  of  his 
order  for  the  conmussion,  and  not  from  the  date  of  the 
replication:  WilUams  v.  McDonnell  (a).  Where  the 
Plaintiff,  therefore,  did  not  obtun  an  order,  and  the 
Defendant  required  a  commission,  the  only  reasonable 
construction  of  the  words,  "  returnable  at  the  like  period 
as  the  Plaintiff  is  entitled  to,"  waa  to  count  the  return 
of  the  Defendant's  connnission  from  the  date  of  the  De- 
fendant's order,  in  the  same  manner  as  the  return  of  the 
Plaintiff's  commission,  had  he  required  it,  would  have 
been  counted  from  the  date  of  the  Plaintiff's  order. 
The  construction  adopted  in  the  office  in  fixing  the  re- 
turn in  Trinity  Term  was  not  consistent  with  the  deci- 
sion in  Williams  v.  McDonnell  {a).  According  to  the 
construction  insisted  on  by  the  Defendant,  the  conmiis- 
sion  would  be  returnable  on  the  first  return  of  Michaelmas 
Term :  and  it  was  reasonable  that  the  Defendant  should 
have  the  same  time  after  the  date  of  his  order  for  the  re- 
turn of  his  commission  as  the  Plaintiff  would  have  been 
entitled  to. 


The  Vice-Chancellor  made  the  Order, 
(a)  9  Sim.  401. 
M  M  2 


Argument, 


Judgment. 
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ATTORNEY^ENEBAL  r.  RAY. 

27M  April. 

Where  depod-  ±N  the  year  1836,  on  the  expiration  of  a  lease  from  the 
ft  Miit  to  per-  Crown  to  Bay  and  another,  Mr.  Richardson,  a  surveyor, 
w^f^mrL  wasapjxrinted  on  behalf  of  the  Crown,  to  report  whether 
vMdti^ ^al  ^  property  was  left  in  the  state  in  which  the  lessees 
•t  kw,  not  had  covenanted  to  leave  it  In  Trinity  Term,  1838,  an 
troi  ofthe  '  information,  in  the  nature  of  an  action  of  covenant  was 
teii'^ tibie  bought  by  the  Crown  against  Ray,  to  which  action  he 
^«P«^^^  pleaded  in  May  following.  The  replication  was  not  filed 
that  the  oAoer  until  Trinity  Term,  1840:  notice  of  trial  was  given  in 
prodnoe  to  the  ^7^  1841,  and  at  the  same  time  notice  of  a  motion  to 
™^^^^  examine  Richardton  de  bene  esse,  which  motion  the 
the  whole  pro-  Crown  afterwards  abandoned.  In  June,  1841,  the  pre- 
thutthepertiet  Sent  biU  was  filed  to  perpetuate  the  testimony  of 
iuie^<?the  1^  Richardion,  on  the  ground  of  his  infirm  healtii,  and  the 
•f  bf  lew  thej  witness  was  accordingly  examined.  In  January,  1843, 
Richardson  died. 


Argument.  jyjj.^  George  Mauk,  for  the  Attorney-General,  moved, 
that  the  depositions  might  be  published,  and  that  the 
officer  might  be  ordered  to  attend  with  the  depositions 
at  the  trial  at  law:  Andrews  v.  Palmer  (a);  Jervis  v. 
White  (b). 

Mr.  G.  L.  Russell,  for  tiie  Defendant,  argued,  that, 
after  the  very  dilatory  manner  in  which  the  proceedings 
at  law  had  been  carried  on,  the  order  ought  not  to  be 
made;  AngeU  v.  AngeU{c),  East  India  Company  v. 
Naish{d),  Duke  of  Dorset  v.  Girdler(e),  Dew  v.  Clarke(ff). 

(o)  1  V.  &  B.  21.  (d)  Bunb.  320. 

(b)  8  Ves.  313.  (e)  Prec.  Cha.  531. 

(c)  Per  Sir  J.  Leach,  1  S.  &        (ff)  1  S.  &  S.  108. 
St  89. 
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If  the  Court  is  bound  to  give  any  assistance  after  so  ^843. 
much  deky,  it  will  not  be  by  directing  publication  of 
the  depositions, — ^for  that  might  be  regarded  at  law  as 
a  decision  of  this  Court  on  the  admissibility  of  the  evi- 
dence :  the  order  will  be  confined  to  simply  directing  that  Argument. 
the  whole  record-shall  be  taken  down.  The  order  must 
not  be  so  framed  as  to  prejudice  any  question  as  to  the 
evidence  which  might  arise  at  law :  Duke  Hamilton  v. 
Meynal{a)f  Brown  v.  TTiomton  (ft). 


The  Vice-Chancellor  said,  that  this  Court  could 
not,  in  simply  exercising  the  necessary  jurisdiction  over 
its  records,  in  a  suit  merely  to  perpetuate,  testimony,  be 
supposed  to  give  any  opinion  of  the  value  or  admisd- 
bility  of  the  evidence ;  the  depositions  should  be  pub- 
lished and  the  whole  record  produced  at  the  trial  (c). 

(a)  2  Dick.  788 ;  8.  (7.,  Awm.y  follows   was  suggested   by  the 

2  Ves.  497.  registrar  (  Mr.  Monro)  as  having 

(6)  1   Myl.  &  Or.  248;  per  been   adopted  in  some    former 

Lord  ChUenham.  precedents  found  in  the  office. 

(c)  The  form  of  order  which 


This  Court  doth  order,  that  the  depontions  in  chief  of /.  Eichardionp 
taken  in  this  cause,  be  forthwith  published,  and  it  is  ordered  that  the 
proper  officer  and  officers  do  attend  with  and  produce  to  her  Majesty's 
Court  of  Exchequer,  at  the  sittings  after  this  present  Easter  Term  to 
be  holden  in  Westminster  Hall,  in  the  county  of  Middlesex,  or  on 
such  day  and  time  as  shall  be  appointed  by  the  said  Court  of  Exche- 
quer, for  the  trial  of  a  certain  information  at  law  depending  in  her 
Majesty's  said  Court  of  Exchequer,  wherein  her  Majesty's  said  Air' 
tomey- General  is  informant,  and  Henry  Betkoard  Ray^  and  &c.,  as 
executors,  &c.,  are  defendants,  the  original  record  of  the  whole  of  the 
proceedings  filed  in  this  Court  in  this  suit,  and  also  the  original  inter- 
rogatories upon  which  the  said  /.  Riehardion  was  examined  in  chief 
as  aforesaid,  by  one  of  the  examiners  of  this  Court,  and  the  original 
depositions  of  the  said  /.  Richardson,  so  taken  as  aforesaid  by  the 
said  examiner,  and  either  of  the  parties  is  to  be  at  liberty  to  make 
such  use  of  the  said  proceedings,  interrogatories,  and  depositions  on 
the  said  trial  as  by  law  they  can. 

Reg.  Lib.  A.  1842,  fol.  1102. 


Judgment. 


Order. 
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Order  for  pre-  ^lOTION    for    prelimlnaiy    inquiries    under    the 

SS?!^"  OrderV.ofthe9thofMay,1839.    The  biU  prayed  the 

5tli  Order  of  Bubpoena  against  two  of  the  Defendants,  when  they  should 

1839,  refosed, '  come  within  the  jurisdiction :  they  had  not  appeared. 

where  Bome  of 

tte^mdMito  rp^^  Vice-Chancbllor  Said,  that  the  circumstances 

oatofthejarif.  of  the  Defendants  being  out  of  the  jurisdiction,  sup- 

ftppeaied.  posing  that  to  be  the  &cU  did  not  bring  the  case  within 

the  order,  where  they  had  not  appeared  to  the  bill; 

and  he  refused  the  motion  (a). 


Mr.   G.  L.  BusseU,   for  the  Plaintiff,  and  Mr.  /. 
Parker,  for  the  Defendants  who  had  appeared. 

(a)  See  Metnertxhagen  y.  Davii,  10  Sim.  289. 


12th  June.       A  ROWLAND  r.  STURGIS. 

Instmments,  A.  BILL  of  foreclosure  against  the  assignee  of  the 
t^  nor  dj^ed,  hisolvent  mortgagor.  The  answer  did  not  dispute  the 
TI  ^  ^'ai*^  existence  of  the  mortgage-deed,  but  did  not  admit  it. 
though  the  The  Plaintiff  set  the  cause  down  upon  bill  and  answer, 
upon  biU  and  without  filing  any  replication.  At  the  hearing,  the 
J^puStion!^^^^  Plaintiff  proved  the  mortgage-deed  and  affidavit,  under 

the  Order  XLIIL  of  August,  1841,  admitting  evidence 

by  affidavit  instead  of  vivft  voce. 

Mr.  TYnn^yandMr.  T.  Sydenham  C^rhecitedPracticcil 
Register  (Wy.)  219,  and  the  case  oi  Fielder  v.  Cageia), 
there  cited,  and  2  Dan.  Chan.  Pr.,  p.  441,  to  shew  tiiat 
the  deed  under  which  the  Plaintiff  claimed  might  be 
proved  viv&  voce,  notwithstanding  he  had  not  replied. 

Mr.  Bagshawey  and  Mr.  FoUett,  for  the  Defendants. 

The  deed  was  allowed  to  be  proved. 

(a)  Hil.  T.  1797,  Wy.  Pr.  Reg.  219. 
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1842. 

Uth,  12/A, 

and  I4th 

July. 

1848. 
IQth  and  26th 

HOLLOWAY  V.  CLARKSON.  4thfiuh7and 

IQth  March. 
John  HOLLOWAY,  by  his  win,  made  In  1808,  Bcqnestetofe- 
devised  his  real  estate  to  trustees,  and  directed  them  out  S^om  were 
of  the  rents  and  profits  to  pay  certain  annuities  to  per-  "tarried  and 

*^  .      .  w>me  smgle,  for 

sons  therein  mentioned  for  their  lives,  and  to  accumu-  their  separate 

kte  the  remiunder ;  and  afler  the  decease  of  persons  spective  lives, 

therein  named,  he  directed  his  trustees  to  sell  such  real  ^^gg  to  rach 

estate,   and  stand  and  be  possessed  of  the  monies  to  persons  as  they 

^       *  ^  should  respec- 

arise  thereby,  and  the  said  accumulations,  for  the  benefit  tiveiy  appoint ; 

/•  xi_     /•  11       •  •    X  r  •        xi-  "lid  in  default  of 

of  the  following  sixteen  persons  [naming  them ;  seven  appointment,  to 

being  males,  and  nine  females:]  or  the  child  or  children  ^^J^^dl® 

of  such  of  them  as  should  be  then  dead,  and  to  divide  ministrators, 

,  .  *  -   and  assigns. 

the  same  mto  so  many  equal  parts,  and  appropriate  and      j^^^  ^^^ 

set  apart  so  many  of  the  said  parts  as  should  be  equal  each  of  the  le- 

u      X  I.      p  xi.        •    :  T   •  gatees,  whether 

in  number  to  such  oi  the  sixteen  persons  so  uvmg  as  married  or  un- 
should  be  males,  and  stand  possessed  of  the  same  re-  were  entitled  ' 
epectively,  in  trust  for  such  male  persons  respectively,  ^^^  ut  ex**"' 
and  his  or  their  respective  executors,   administrators,  cutingany 
and  assigns,  and  appropriate  and  set  apart  for  the  portion  ment,  to  an  im- 
of  each  of  the  said  sixteen  persons  then  living  as  should  "^J^^meSTtr*^ 
be  females  one  of  the  remaining  parts,  and  stand  pos-  themselves  of 
sessed  of  the  same  respectively,  upon  trust  to  pay  the  their  shares  of 
interest  thereof  to  the  sole  and  separate  use  of  such 
female  during  her  life,  independently  of  any  husband 
whom  she  had  married  or  might  marry,  and  without 
being  in  anywise  subject  to  his  debts,  control,  or  en- 
gagements, and  the  receipts  of  her,  or  of  such  person  or 
persons  as  she  should  from  time  to  time  appoint  to  re- 
ceive the  said  interest  and  dividends,  to  be  sufficient 
discharges  for  the  same ;  and  after  the  decease  of  such 
VOL.  n.  N  N  H.  w. 
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female,  upon  and  for  such  trusts,  intents,  and  purposes 
as  she  should  bj  deed  or  will  appoint ;  and  in  default  of 
appointment,  in  trust  for  her  executors,  administrators, 
and  assigns,  as  part  of  her  personal  estate :  and  there 
followed  a  clause,  substituting  in  their  parents'  place 
tlie  child  or  children  of  any  of  the  sixteen  legatees  who 
should  be  dead  at  the  swd  time  of  distribution.  The 
testator  died  in  1821. 


Jufy  12ih. 


Of  the  nine  female  legatees,  some  were  married  and 
some  single  women  at  the  date  of  the  will ;  some  others 
had  married,  and  some  became  widows  before  the  death 
of  the  testator^  and  the  death  of  the  tenants  for  life ; 
and  some  were  still  married;  and  some  were  single 
women  and  widows  at  the  time  of  the  death  of  the  last 
tenant  for  life.  A  suit  was  then  instituted  to  cany  the 
trusts  of  the  will  into  execution:  the  accounts  were 
taken  and  the  necessary  inquiries  made. 

The  cause  came  on  for  further  directions.  The  fund 
was  divided  into  fourteen  parts,  corresponding  with  the 
number  of  surviving  or  substituted  legatees.  The  proper 
mode  of  disposing,  by  the  order,  of  the  shares  of  the  several 
married  and  single  women  was  discussed,  and  the  parties 
desired  to  have  the  opinion  of  the  Court  with  respect  to 
their  immediate  powerof  dealing  with  their  several  shares. 


Mr.  Girdkstane,  and  Mr.  Sharpen  appeared  for  diflTer- 
ent  parties  in  the  cause,  and  cited  Irtmn  v.  Farrer  (a), 
Reith  V.  Seymour  (i),  and  Hoy  v.  Master  (c). 


Vice-Chancellor  : — 

Judgment.  The  only  regular  order  which  I  can  make  in  the  pre- 

sent position  of  the  cause  with  reference  to  the  several 

(a)  19  Ves.  86.  (h)  4  Russ.  263.  (c)  6  Sim.  568. 
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shares  of  the  female  Ic^tecs,  whether  married  or  un- 
manied,  is,  to  direet  that  they  be  traosferred  to  the 
separate  account  of  the  respective  legatees,  and  that  the 
dividends  be  paid  to  them  for  their  lives,  with  liberty  to 
apply.  Any  opinion  which,  at  the  request  of  the  parties, 
I  now  express  as  to  their  powers  of  present  disposition 
over  their  respective  shares,  is  extrarjudicial. 

I  do  not  think  that  there  is  much  difficulty  in  deciding 
that  the  immarried  females  may  make  an  immediate 
disposition  of  their  legacies ;  although,  with  regard  to 
these,  two  questions  arise  upon  the  cases.  The  first 
is, — who  are  the  persons  to  take  by  the  description  in 
the  will,  and  for  what  estate  and  interest  ?  And  the 
second  question  is, — supposing  the  construction  to  be, 
that  the  persons  intended  are  (as  the  words  literally 
express)  the  executors,  administrators,  and  assigns  of 
the  tenant  for  life, — what  interest  that  gives  to  the 
tenant  for  life  ? 

There  is,  I  think,  no  reasonable  question  in  the  pre* 
sent  case  as  to  the  persons  interested,  or  the  interest 
they  take.  The  disputed  cases  have  generally  arisen  out  of 
bequests  to  **  representatives,"  **  l^al  representatives," 
**  personal  representatives,'^  and  similar  words,  and  not 
upon  the  words  **  executors,  administrators,  and  as- 
signs," which  occur  in  the  present  case.  In  Buhner  v. 
Jay  (a),  and  in  some  other  cases,  however,  a  question  has 
arisen  upon  the  efiect  of  the  words  ^'  executors  and  ad- 
ministrators." If  I  were  compelled  to  give  an  opinion 
upon  this  part  of  the  case,  I  should  say,  that  the  conclu- 
sion to  be  drawn  from  the  more  modem,  not  unsup- 
ported by  some  of  the  earlier  cases,  is  this, — that  under 
a  gift  simply  to  "  representatives,"  "  legal  representa- 


1843. 

HOLLOWAT 

V. 

Clarkson. 
JudgwMni. 


(a)  4  Sim.  48 \  S.C.Z  Myl.  &  K.  197. 
N  N  2 
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tives,"  "  personal  representatiyes,"  and  to  "  execotops 
and  administrators/^  the  hand  to  receive  the  money  is 
that  of  the  person  constituted  representative  by  the 
Ecclesiastical  Courts ;  but  that  such  person  will,  in  the 
absence  of  a  dear  intention  to  the  contrary,  take  the 
property  as  part  of  the  estate  of  the  person  whose  repre- 
sentative he  is,  and  not  beneficially:  Evans  v.  Charles  (a), 
Ripley  v,  Watertoarth  {b)y  WeUman  v.  Bowrinff  (c),  /Vice 
T.  Stranffe{d)i  PaUn  v.  Hills  (e).  Homes  v.  Homes  (ff\ 
Grafftey  v.  Humpage  {h\  Daniel  v.  Dudley  {{y 


In  the  last  case,  Lord  Coitenham  strongly  expressed 
his  disapprobation  of  Buhner  v.  Jay.  However,  the 
decision  upon  these  cases  have  been  by  no  means  imi- 
form.  It  has  sometimes  been  decided  that  the  persons 
intended  were  the  representatives  constituted  by  the 
Ecclesiastical  Court ;  sometimes,  that  next  of  kin  were 
intended;  sometimes,  that  the  representatives  consti- 
tuted by  the  Ecclesiastical  Court  took  beneficially; 
and  sometimes,  that  they  took  as  representatives,  and 
consequentiy  as  trustees  for  the  estate  of  the  party 
whose  representatives  they  were.  It  will  be  sufficient 
to  refer  to  the  cases  generally  as  they  are  collected  in 
Sabertan  v.  Skeels  (A)  and  in  Grafftey  v.  Humpage. 

In  considering  the  cases  as  they  bear  only  upon  the 
construction  of  tiie  words  (as  words  of  description),  and 
upon  the  question  of  the  interest  which  the  legatee 
takes,  it  will  be  found  convenient  to  distinguish  the 
cases  in  which  a  legacy  has  been  given  to  an  individual ; 


(a)  1  Anst.  128.  Per  Eyre^ 
C.  B. 

(ft)  7  Ves.  425. 

(c)  1  Sim.  &  St  24;  2  Ruas. 
374;  3  Sim.  328,  ^.  (7. 

(i)  6  Madd.  159.  Per  Sir  /. 
Leach. 


{e)  1  Myl.  &  K.  470. 
Ig)  2  Keen,  64C. 
{h)  1  Beav.  46. 
(i)  Phillips,  1 ;  ^.  C.  11  Sim. 
163. 
{k)  1  Russ.  &  Myl.  587. 
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and  in  case  of  his  pre-deceasing  the  testator,  his  repre- 
sentatives have  been  substituted  for  him,  (as  in  Bridge 
V.  Abbot  {a)y  Evans  v.  Charles,  and  PaUn  v.  Hills), 
from  the  cases  of  direct  limitations  to  the  representatives 
of  an  individual  named  not  by  way  of  substitution.  In 
the  former  cases,  the  Courts  appear  to  have  treated  the 
representatives  as  quasi  purchasers,  and  have  thereby 
excluded  all  argument  upon  the  words  as  words  of 
limitation. 
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The  case  now  before  me  is  not  one  of  substitution ; 
and  supposing  it  to  be  decided  (as  I  think  it  must  be) 
that  the  words  ^^  executors,  administrators,  and  assigns," 
mean  what  they  naturally  express,  and  that  the  execu- 
tors, administrators,  or  assigns  of  the  tenant  for  life  will 
take  in  that  character,  and  not  beneficially,  the  ques- 
tion remains, — what  power  has  the  tenant  for  life  over 
this  quasi  reversionary  interest  in  his  or  her  own  per- 
sonal estate,  which,  by  the  express  terms  in  which  it 
is  given,  is  not  to  fall  into  the  hands  of  the  tenant  for 
life,  but  only  into  the  estate  of  the  tenant  for  life  after 
his  or  her  death. 

In  deciding  this  question,  the  Court  must  lay  wholly 
out  of  consideration  the  circumstance  that  a  life  estate 
is  given,  in  the  first  instance,  to  the  party  to  whose  re- 
presentatives the  corpus  is  afterwards  given.  There  is 
no  analogy  between  real  and  personal  estate  in  this  par- 
ticular :  but  still,  assuming  that  the  executor  or  admi- 
nistrator is  to  take,  and  that  he  takes  as  executor  or 
administrator  and  as  trustee  only,  it  would  seem  to  follow 
that  the  party  whose  estate  is  represented  must  have  a  dis-* 
posing  power  over  this  as  over  other  parts  of  his  estate, 
notwithstanding  the  peculiar  manner  in  which  it  be- 


(a)  3  Bro.  C.  C.  224. 
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comes  part  of  his  estate ;  and  the  language  of  Sir  Wtt- 
ham  Grant  in  Anderson  v.  Dawson  (a),  and  of  I/ord 
Langdale  in  Graffiey  v.  Humpagey  with  other  dicta  to 
be  met  with,  tend  obviously  to  support  the  principle ; 
although  there  are  some  reported  cases  of  an  opposite 
tendency,  such  as  Horsman  v.  Abbey  (ft),  WUson  v. 
Mount  (c),  and  Sanders  v.  Franks  (d). 

I  feel  more  difficulty  with  regard  to  the  general 
power  of  the  legatees  who  are  married  women.  In  the 
case  of  real  estate,  the  estate  for  life  of  A.,  preceding 
mesne  limitations,  and  followed  by  a  remainder  to  the 
heirs  of  A.,  amount  to  a  fee ;  but  the  principle  does  not 
extend  to  give  by  analc^  an  absolute  interest  in  per- 
sonal estate  to  a  married  woman  on  a  limitation  to  her 
for  life,  with  remainder  to  her  executors,  administrators, 
and  assigns.  The  mere  fact  of  taking  a  life  estate  in 
personal  property  has  not  the  effect  of  enlarging  the 
operation  of  the  gift  in  remainder  to  the  same  person. 
The  married  legatees  .may  of  couiBe  exercise  the  parti- 
cular power  which  the  will  gives  them :  whether  they 
can  during  their  coverture  in  any  other  manner  dispose 
of  their  shares  in  the  fund,  is  a  question  which  the  au- 
thorities induce  me  to  abstain  from  deciding  until  it  is 
regularly  before  me  {e). 


Petitions,  Several  of  the  married  and  single  women  presented 

their  petitions,  praying  transfers  of  their  respective 
shares  of  the  fund.  In  one  case  the  petitioner  had  exe- 
cuted a  formal  appointment :  in  all  the  other  cases  the 


(a)  15  Ves.  532. 

(b)  IJ.  &  W.  381. 

(c)  2  Sim.  &  St.  493. 

(d)  2  Madd.  147. 


(e)  See  2  Roper,  Hu8.  &  Wife, 
by  Jacob,  p.  213  ;  Id.  1  vol.  p. 
254 ;  and  Frederick  v.  Ifar/wel/y 
(1  Cox,  193),  there  cited. 
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petitioners  prayed  tliat  the  fund  might  be  transferred  or 
sold  and  tBe  proceeds  lysad  to  them,  but  did  not  other- 
wise execute  any  appointment. 


Mr.  Kenyon  Parhery  Mr.  Anderdoriy  and  Mr.  Glasses 
for  the  several  petitioners^  submitted  that  they  took  an 
absolute  interest  in  their  shares,  and  that  the  demand 
made  by  the  petition  was  a  sufficient  assumption  of  the 
fund  in  the  character  of  property;  as,  in  Irwin  v. 
Farrer  (a),  the  bill  was  an  indication  of  the  intention  of 
the  donee  to  take  the  legacy  for  her  own  benefit. 
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The  Vice-Chancellor  said,  that  it  being  clear  the 
executors  of  the  several  female  legatees  could  only  take 
the  fund  as  part  of  the  estates  of  such  legatees,  that  the 
legatees  were  authorized  to  make  an  immediate  disposi- 
tion of  their  legacies,  either  by  a  revocable  or  an  irre- 
vocable act;  and  that  their  executors  could  not  dispute, 
or  claim  in  opposition  to,  the  act  of  such  legatees,  he 
was  of  opinion  that  the  petition  was  in  such  a  case  equi- 
valent to  an  appointment,  and  that  therefore  the  orders 
ought  to  be  made  as  sought  by  the  petitions. 


Judgment. 


In  tbe  cases  of  tbe  married  women,  tbe  stock  was  ordered  to  be 
sold,  and  tbe  money  to  arise  by  tbe  sale,  and  the  dividends  accrued, 
to  be  paid  to  eacb  petitioner  on  bcr  sole  receipt 


(a)  19  Vcs.  86. 
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1^,  3ri,  and 
4ih  March. 

A  mortgagee  in 
pomession  for 
six  years,  with- 
out making  any 
acknowledg- 
ment of  the 
mortgagor's 
title,  then  pur- 
chased the  in- 
terest of  the 
tenant  for  life 
of  the  equity  of 
redemption, 
and  continued 
in  possession 
for  twenty  years 
longer. 

Held,  that 
fuch  possession 
was  not  adverse 
during  the  ex- 
istence of  the 
life  estate  so 
purchased,  and 
that  the  statute 
3  &  4  Will  4, 
c.  27,  s.  28,  was 
not  therefore  a 
bar  to  any  suit 
for  redemption 
by  the  remain- 
derman or  re- 


Objection, 


HYDE  r.  DALLAWAY. 

xSlLL  for  specific  performance  by  vendors  against  a 
purchaser.  Reference  of  title.  The  Master  reported 
that  the  plaintiffs  had  not  shewn  a  good  title.  The 
phuntiffs  excepted  to  the  report. 

Saville  Hyde,  being  the  mortgagee  of  the  premises 
comprised  in  the  contract,  imder  a  mortgage  thereof 
created  by  the  tenant  for  life  and  the  remainderman^ 
upon  which  the  principal  sum  of  4000/L  and  a  consider- 
able arrear  of  interest  was  due,  entered  into  possession 
of  the  premises  in  the  year  1817,  in  his  character  of 
mortgagee.  He  afterwards,  in  the  year  1823,  purchased 
the  interest  of  the  tenant  for  life  of  the  equity  of  re- 
demption. Saville  Hyde  continued  in  possession  of  the 
premises  until  his  death,  in  1830.  Savilk  Hyde  devised 
the  premises  to  the  Plaintiffs,  their  heirs,  executors,  ad- 
ministrators, and  assigns ;  and  the  Plaintiffs  continued 
in  possession  or  in  receipt  of  the  rents  and  profits  until 
the  same  were  put  up  for  sale  by  auction  in  June,  1839, 
when  the  Defendant,  being  the  highest  bidder,  signed 
the  contract  in  question  for  the  purchase  of  the  premises, 
at  the  price  of  2700/.  No  acknowledgment  of  the  title 
of  any  mortgagor  or  mortgagors  to,  or  of  any  right  or 
equity  of  redemption  of,  the  premises,  was  made  or 
given  by  or  to  any  person  whomsoever,  from  the  time 
that  Saville  Hyde  entered  into  possession  thereof  as 
mortgagee,  in  1817  (a). 

The  Defendant  insisted,  that  from  the  time  that 
Saville  Hyde,  the  Plaintiffs'  testator,  purchased,  in  1823, 
the  interest  of  the  tenant  for  life  of  the  equity  of  re- 


(a)  See  stat.  3  &  4  Will.  4,  c.  27,  a.  28. 
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demption^  he  oould  not  be  r^arded  as  a  mortgagee  in 
possession ;  and  that  interest  not  appearing  to  have  de- 
termined^ there  was  no  adverse  possession  (a),  or,  at  all 
events,  no  adverse  possession  for  twenty  years  to  con- 
stitute a  bar  to  the  owner  of  the  equity  of  redemption, 
and  consequently  that  the  vendors  could  not  convey  an 
absolute,  but  only  a  mortgage  title:  Corbett  v.  Bar- 
ker (b),  Ravald  v.  Russell  (c),  Baffety  v.  King{d),  2 
Sugd.  Vend.  &  Pur.  361.  The  Plaintiffs  contended,  that 
the  statute  of  limitation  having  begun  to  run  against  the 
mortgagors,  on  the  entry  of  the  mortgagee  into  posses- 
sion in  1817  {e)y  was  not  interrupted  by  the  fact  that  he 
had  endeavoured  to  strengthen  his  title  by  getting  in 
the  life  interest  in  1823  :  Harrison  v.  Hollms  {ff)y  Beck- 
ford  V.  Wade{h).  The  period  which  had  elapsed,  taken 
also  in  connexion  with  the  fact  that  the  mortgage  debt 
so  greatly  exceeded  the  value  of  the  premises,  rendered 
any  attempt  to  disturb  the  title  of  the  mortgagee,  or 
those  claiming  under  him,  such  a  remote  possibility, 
that  the  Court  would  not  regard  it  as  an  objection 
to  the  titie :  Dyke  v.  Sylvester  (i),  2  Sugd.  Vend.  & 
Pur.  183.  ed.  10. 


1843. 


ArffUHMHii* 


Mr.  Temple  and  Mr.  Dunn,  for  the  Plaintiffs,  and  Mr. 
Boupell  and  Mr.  fFood,  for  the  Defendant. 


The  Vice-Chancellob,    after  disposing  of  other 
points  in  the  cause : — 


Jndgmmi. 


(a)  Sect.  3. 

(6)  1  Anst  138 ;  5".  C.  3  Id. 
755. 

(c)  1  Younge,  19. 

\d)  I  Keen,  601. 

(0  Seed  &  4Wm.4,  g.27, 


88.  2,  28,  amended  by  7  Will.  4 
&  1  Vict  c.  28. 

{g)  IS.  &S.471. 

(A)  17  Vea.  99. 

(0  12  Ves.  126. 
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Judgmtnt* 


I  cannot  compel  the  purchaser  to  take  a  title  depend- 
ing on  the  operation  of  the  Statute  of  Limitations  under 
the  circumstances  of  this  case.  The  possession  of  the 
mortgagee  appears  to  me^  in  point  of  fact^  not  to  have 
been  adverse.  The  28th  section  supposes  the  existence 
of  a  person  to  whom  the  acknowledgment  is  to  be  made, 
as  well  as  that  of  the  party  to  make  it :  there  must  be 
not  only  a  party  to  redeem,  but  one  to  be  redeemed. 
The  parties  in  this  case  were  not,  I  think,  in  the  situa- 
tiofl  which  the  statute  contemplates,  as  creating  a  bar. 
The  mortgagee  became,  in  effect,  the  tenant  for  life  of 
the  equity  of  redemption :  the  remainderman  or  rever- 
sioner may  therefore  properly  look  upon  him  as  holding 
in  that  character.  He  would  not  necessarily  refer  his 
possession  to  any  other  title.  It  would  be  a  surprise 
upon  the  parties  interested  in  the  property,  after  the  ex- 
piration of  the  life  interest,  if  they  were  told  that  the 
tenant  for  life  had  another  and  an  adverse  tide,  by 
means  of  which  they  are  to  be  barred,  and  tiie  tenant  for 
life  to  acquire  an  absolute  interest 

Exception  overruled. 


1842. 

22nd  Dec. 

1843. 

Wih  January  J 

19M  Aprily 

\Zth  June, 

Twenty  credi- 
tor!, interested 
in  a  real  estate, 
are  not  so  large 
a  number  that 
the  Court  will, 
on  the  ground 
of  inconveni- 
ence alone, 
allow  a  few  of 
them  to  repre- 
sent the  others, 
and  dispense 
with  sudi  others 


HARRISON  V.  STEWARDSON. 

X  HE  Plaintiff  was  a  creditor  of  the  Defendant  Stew- 
ardsouy  and  recovered  judgment  against  him  for  1207. 
damages  and  13/.  2$.  costs,  which  was  entered  up,  and  a 
memorandum  thereof  registered  by  the  senior  Master  of 
the  Common  Pleas,  in  February,  1840.  In  January  of 
the  same  year,  while  the  Plaintiff's  action  was  pending, 
Stewardson  conveyed  and  assigned  his  real  and  personal 

as  parties  in  a  suit  to  recover  the  estate  against  the  whole  body  of  creditors. 
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estate  to  Procter  and  fVharton^  in  trust  for  such  of  his 
creditors  as  should  execute  the  indenture  within  three 
months.  Procter  and  IVharton,  who  were  themselves  cre- 
ditors^  executed  the  deed  in  the  same  month  of  January, 
and  eighteen  of  the  other  creditors  executed  it  in  April 
following,  after  the  PlaintiflTs  judgment  was  registered. 
Procter  and  Wharton^  in  October,  1841,  sold  the  real 
estate  (consisting  of  about  twenty-six  acres  of  land, 
subject  to  a  mortgage  for  5002^)  to  the  Defendant  PorA, 
for  a  sum  of  1 20/.  The  Plamtiff  filed  her  bill  in  March, 
1842,  stating  that  the  creditors  who  had  executed  the 
said  indenture  were  so  numerous,  that  it  was  impos- 
sible to  make  them  parties,  or  to  prosecute  the  suit  if 
they  were  made  parties.  The  bill  prayed  that  the  siun 
due  upon  the  judgment  might  be  declared  to  be  a 
charge  upon  the  said  land  prior  to  any  interest  created 
by  the  conveyance  to  Procter  and  Wharton,  or  by 
the  sale  to  Park;  and  that  the  premises  might  be  sold, 
and  the  proceeds  applied  in  payment  of  the  incum- 
brances, according  to  their  priorities.  The  Defendants 
Procter  and  Wharton  stated  in  their  answer  the  names 
of  the  persons  who  had  executed  the  deed.  Park  objected 
by  his  answer  that  such  creditors  were  necessary  parties. 
The  bill  was  taken  pro  confesso  against  Stewardsonia). 
At  the  hearing 


531 

1843. 

Hauuson 

Stbwabdson. 

SiatewtenL 


Mr.  T.  J.  Phillips,  for  the  Defendants  Procter  and 
Wharton,  submitted,  that  all  the  creditors  who  had 
executed  tjie  assignment  of  January,  1840,  were  neces- 
sary parties. 


Argument. 


Mr.  Anderdon  and  Mr.  Bird,  for  the  Defendant  PorA. 
Mr.    Tinney  and  Mr.  Lewin,  for  the  Phuntiffs,  ar- 


(a)  See  p.  533,  infra. 
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1843. 
Harrison 

V. 

Stxwardson. 
Argummt, 
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guedy  1.  That  the  only  creditors  who  executed  the 
deed,  before  the  PlamtilTs  judgment,  were  before  the 
Court,  and  the  others  had  acquired  no  interest  in  the 
estate  as  against  the  Plidntdff.  2.  That  it  appeared  by 
the  answer  that  there  were  eighteen  creditors  who  had 
since  executed  the  deed,  and  they  were  therefore  too 
numerous  to  be  made  parties.  3.  No  direct  relief  was 
sought  against  the  creditors  who  were  absent,  and  their 
rights,  so  far  as  they  could  be  affected  in  this  suit,  were 
sufficiently  protected  by  the  trustees  and  creditors  who 
were  before  the  Court. 


The  following  authorities  were  referred  to — Newton 
V.  JEarl  of  Egmont  (a),  Harvey  v.  Harvey  (^),  Douglas 
V.  Horafall  (c).  Lord  Redesdale,  Tr.  PL  p.  142,  ed.  3, 
p.  174,  ed.  4,  where  it  is  stud  that  ^^  trustees  of  a  real 
estate  for  payment  of  debts  or  legacies  may  susttdn  a 
suit  either  as  plidntiffs  or  defendants,  without  bringing 
before  the  Court  the  creditors  or  legatees  for  whom 
they  are  trustees,  which  in  many  cases  would  be  almost 
impossible ;  and  the  rights  of  the  creditors  and  l^atees 
will  be  bound^by  the  decision  of  the  Court  agiunst  the 
trustees." 


June  1 3^A.     Vice-Chancellor  : — 

Judgment,  It  is  impossible  to  say  that  the  practice  of  the  Court 
is  in  conformity  with  the  passage  which  has  been  cited 
from  Lord  Redesdale's  Treatise,  for  almost  the  universal 
rule  is  to  make  legatees  parties  whose  legacies  are  charged 
on  real  estate.  To  relieve  parties  from  this  necessity  in 
cases  where  trustees  are  fully  empowered  to  admi- 
nister and  distribute  real  estate,  and  to  place  such  trus- 
tees in  a  position  analogous  to  that  of  executors,  is  the 


(a)  5  Sim.  130.        (Jb)  4  Beav.  215.        (c)  2  S.  &  S.  184. 


CASES  IN  CHANCERY. 


533 


purpose  of  the  30th  order  of  August,  1841.  In  cases 
like  the  present  the  general  rule  is,  that  all  the  persons 
interested  in  the  estate  shall  be  parties  to  the  suit 
Upon  the  facts,  as  they  appear,  I  cannot  assume  that 
there  will  be  any  practical  difficulty,  or  that  these  cre- 
ditors will  of  necessity  be  litigious.  I  am  satisfied  that 
there  is  no  authority  for  saying  that  the  number  of 
eighteen  or  twenty  persons  is  so  great,  that  the  incon- 
yenience  of  making  them  parties  should  lead  the  Court 
to  dispense  with  their  presence  in  the  suit,  and  allow 
their  interests  to  be  represented  by  the  two  who  are 
before  the  Court  The  cause  must  stand  over,  with 
liberty  to  amend.  The  Defendant  Park  is  entitled  to 
the  costs  of  the  day. 


1843. 

Harrison 

Stbwardsok. 

Judgment, 


The  bill  was  filed  against  the  Defendant  Stewardsan 
and  others  on  the  24th  of  March,  1842.  The  solicitor 
of  Stewardson  instructed  his  clerk  in  Court  to  enter  an 
appearance  for  Stewardson,  and  his  clerk  in  Court  ac- 
cordingly entered  the  same  on  the  5th  of  ApriL  On 
the  7th  of  September^  an  attachment  for  want  of  answer 
was  issued  against  Stewardsan,  to  which  the  sherifi^  re- 
turned non  est  inyentus. 


Prooesf  for 
taking  a  bill 
pro  confesso 
under  the  lit 
order  of  the 
nth  of  April, 
1842,  againft  a 
Defendant 
deemed  to  haTO 
absconded* 
after  appear- 
ance by  his  own 
clerk  in  Court. 


Order  1  of  the  11th  of  April,  1842,  as  to  taking  bills  pro  confesso,  applies  to  suits  com- 
menced before,  as  well  as  after,  the  date  of  the  oi^er. 


The  Pldntiff  moved,  under  Order  I.  of  the  11th  of 
April,  1842,  upon  notice  served  (under  the  second 
clause  of  that  order)  {a)  upon  the  solicitor  (ft),  by  whom 
the  Defendant  had  appeared,  that  the  bill  might  be 
taken  pro  confesso  against  the  Defendant  Stewardsan, 


Motion. 
Dee.  22nd. 


The  affidavit  of  the  sheriff^s  officer  stated  that  he  re-      Eoidenee. 


(a)  Beav.  Ord.  Can.  196.  Court :  Order  XVI.  of  the  26th 

(6)  Instead    of   the  clerk  in     of  October,  1842. 
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1843. 
Harrison 

V. 

Stswardson. 
Evidence, 


oeived  the  attachment,  and  on  the  27th  of  September 
went  to  Butt  Yeates  near  Hornby  in  the  county  of  Lan- 
caster,  as  he  was  directed,  in  order  to  execute  the  same, 
— that  he  was  informed  that  Stewardson  had  left  the 
farm  he  had  occupied  at  Butt  Yeates  in  May  preceding : 
that  he  had  made  inquiries  for  him  in  the  neighbour- 
hood, and  particularly  had  inquired  of  the  steward  of 
the  lord  of  the  manor,  who  resided  in  Hornby y  and  he 
had  been  informed,  in  answer  to  such  inquiries,  and  he 
believed  it  to  be  true,  that  Stewardson  had  not  been 
seen  in  that  neighbourhood  since  May :  that  he  had  in 
that  month  been  seen  at  Liverpool,  and  had  gone  to 
America,  and  that  deponent  was  unable  to  execute  the 
warrant  (a).  By  another  affidavit,  M,  stated  that  he 
was  acquainted  with  T,  Noble,  who  had  left  this  country 
for  America  about  ten  years  ago, — ^that  JNoble  had  lately 
returned  to  England,  and  that,  at  the  request  of  the 
Plaintiff's  solicitor,  M.  had  called  upon  Noble,  and  Noble 
had  informed  him  that  a  short  time  before  he  left 
America,  Stewardson  came  to  his  {Noble's)  house  in  the 
State  of  Ohio,  and  he  {Noble)  had  employed  Stewardson 
as  a  farm  servant,  and  Stewardson  was  working  for  him 
as  such  servant  at  the  time  he  left  America  ;  that  Noble 
had  brought  a  letter  from  Stewardson  to  some  of  his 
relations ;  and  that  he  refused  to  make  any  affida\dt  of 
the  facts.  And  by  a  third  affidavit,  B.  deposed  that  he 
knew  and  had  lately  conversed  with  the  father  of  Stew- 
ardson, who  spoke  of  his  son,  the  Defendant,  as  being 
resident  in  America. 


(a)  The  further  affidavits  were 
filed,  owing  to  the  Court  not  being 
satisfied  that  the  facts  appearing 
on  the  first  affidavit  afibrded  suf- 
ficient evidence  of  the  abscond- 
ing. The  Fice^  Chancellor  said, 
that  in  all  cases  of  taking  bills 


pro  confesso  under  the  order,  the 
affidavit  upon  which  the  proceed- 
ing was  founded  must  distinctly 
shew  the  means  which  the  de- 
ponent had  of  knowing  the  par- 
ties, and  the  facts,  to  which  he 
deposed. 


CASES  IN  CHANCERY. 
Mr.  Hubbacky  for  the  motion. 


Uabrison 

The  Vice-Chancelloh,  (on  the  undertaking  of  the     ^'^^'^°^^' 
Pkintiff  to  serve  a  copy  of  the  order  on  or  before  the        Order, 
3l8t  of  January  upon  the  solicitor  who  had  acted  for      January, 
Stewardson  in  the  beginning  of  his  defence,  and  also 
upon  the  father  of  Stewardson),  and  upon  affidavit  of 
such  service^  ordered^  that  the  cause  should  stand  until 
the  first  day  of  Easter  Term,  and  that  the  clerk  of 
records  and  writs  should  attend  at  the  hearing  with  the 
record  of  the  Plaintiff's  bill,  that  the  same  might  be 
taken  pro  confesso  against  the  Defendant  Stewardson, 
unless  he  should,  on  or  before  the  said  first  day  of 
Easter  Term,  shew  cause  to  the  contrary. 


WILTON  V,  CLIFTON.  ^%2f,if^ 

jyiOTION  to  take  the  answer  off  the  file  for  irregu-  Form  of  the 
larity,  with  costs  to  be  paid  by  the  Defendant.     The  thTaoswera^of 
ground  of  motion  was  the  alleged  defects  in  the  follow-  l^ejen**p^»  ^ 
ing  form  of  jurat : — "  Sworn  by  the  Defendant  Mary  where  the  De- 
Cliftouy  at  the  dwelling-house  of  &c.,  situate  &c,  this  tcrate. 
24th  day  of  December,  1842 :  the  witness  to  the  mark  of 
the  said  Defendant  having  been  first  sworn,  that  he  had 
truly,  distinctly,  and  audibly  read  over  the  contents  of 
this  answer  to  the  said  Defendant  Mary  Clifton,  and 
that  he  saw  her  make  her  mark  thereto.     Before  me, 

"  D.  Drew.'' 

The  clerks  of  record  and  writs  were  required  to  cer- 
tify whether  the  jurat  ought  to  state,  first,  that  the  De- 
fendant, being  illiterate,  appeared  to  understand  the 
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answer;  secondly,  that  she  affixed  her  mark  in  the  pre- 
sence of  the  officer  administering  the  oath ;  and  thirdly, 
the  office  held  by  D.  Drew,  whose  name  was  subscribed. 
The  clerks  of  record  and  writs  certified  that  the  jurat 
was  in  the  usual  form,  and  that  the  description  of  the 
officer  was  never  added. 


Judgment.  The  VICE-CHANCELLOR  Said,  the  form  of  jurat  that 
appeared  to  be  used  on  taking  answers  by  commission 
was  the  better  form;  but  this  jurat  was  not  \rregular: 
and  being  asked  to  be  discharged,  with  costs,  he  refused 
the  motion  with  costs. 


Mr.  Collins  moved,  and  Mr.  Temple  opposed  the  mo- 
tion. The  General  Order,  27th  of  April,  1 748 ;  Beame's 
Orders,  451 ;  2  Dan.  Ch.  Pr.  279;  2  Smith,  Ch.  Pr. 
605 ;  Pil/unffton  v.  Himswortk  (a),  and  Attomey-Ge- 
neral  v.  Malim  (b),  were  mentioned. 

(a)  1  Y.  &  Coll.  615,  n.      (6)  1  Yo.  376  ;  1  Y.  &  Coll.  614,  n. 


CHAMBERS  v.  BICKNELL. 
W.  CHAMBERS,  by  his  wiU,  dated  in  July,  1838, 


divided  between  Ann,  his  wife,  and  his  two  children. 
The  testator  died  in  India,  leaving  his  wife  and  two 
children  surviving.  The  widow  resided  in  India,  and 
by  a  power  of  attorney  appointed  the  Defendant  Bick- 
neU  her  agent  in  England,     Under  this  power  BickneU 


\m  and  IM 

JMruary, 
A  party  to 
r^lnifaSion  ^  bequeathed  the  residue  of  his  property,  to  be  equally 

liaTe  been 

granted,  as  the 

attorney  of  the 

person  entitled 

to  the  grant, 

and  for  the  use 

and  benefit  of 

snch  person,  is 

liable  to  be  sued 

fai  respect  of 

the  estate  by  the  parties  beneficially  interested  in  it,  in  the  same  way  as  if  he  had  obtained 

letters  of  administration  in  his  own  right. 
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obtwned  letters  of  administration,  as  such  attorney  (a), 
of  the  estate  of  the  testator  in  this  country.  One  of 
the  children  of  the  testator,  in  1840,  filed  his  bill  against 
Ann  (his  widow),  her  second  husband,  and  the  other 
child,  (all  of  whom  were  alleged  to  be  out  of  the  jurisdic- 
tion), and  against  BickneUy  for  the  administration  of  the 
testator's  estate.     BickneU  alone  appeared. 


1843. 


Siatewuni, 


(a)  The  letters  of  administra- 
tion were  inthefollowingform: — 

"  William,  by  Divine  Provi- 
dence, Archbishop  of  Canterbury, 
Primate  of  all  England  and  Me- 
tropolitan, to  our  well-beloved  in 
Christ  J.  S.  BickneU,  the  law- 
ful attorney  of  Ann  Chambers^ 
widow,  the  relict  and  one  of  the 
universal  legatees  named  in  the 
will  of  fV.  ChamberSi  late  of  &c., 
in  the  E<ui  Indies^  deceased, 
greeting:  whereas  the  said  JV, 
ChamberSy  having,  while  living, 
and  at  the  time  of  his  death, 
goods,  chattels,  or  credits  in  di- 
vers dioceses  or  jurisdictions,  did, 
as  is  alleged,  in  his  lifetime, 
rightly  and  duly  make  his  last 
will  and  testament  hereunto  an- 
nexed, and  did  not  therein  name 
any  executor,  and  we,  being  de- 
sirous that  the  said  goods,  chat- 
tels, and  credits  may  be  well  and 
faithfully  administered,  applied, 
and  disposed  of  according  to  law, 
do  therefore,  by  these  presents, 
grant  full  power  and  authority  to 
you,  in  whose  fidelity  we  confide, 
to  administer  and  faithiiilly  dis- 
pose of  the  said  goods,  chattels, 
and  credits  according  to  the  tenor 
and  effect  of  the  said  will ;  and 
first  to  pay  the  debts  of  the  said 
deceased  which  he  did  owe  at  the 


time  of  his  death ;  and,  after* 
wards,  the  legacies  contained  and 
specified  in  the  said  will,  so  far 
as  such  goods,  chattels,  and  cre- 
dits will  thereto  extend :  and  the 
law  requires  you,  having  already 
been  sworn,  well  and  faithfully  to 
administer  the  same,  and  to  make 
a  true  and  perfect  inventory  of  all 
and  singular  the  said  goods,  chat- 
tels, and  credits,  and  to  exhibit 
the  same  into  the  registry  of  our 
Prerogative  Court  of  Canterbury 
on  or  before  the  last  day  of 
August,  next  ensuing ;  and  also, 
to  render  a  just  and  true  account 
thereof:  and  we  do,  by  these 
presents,  ordain,  depute,  and 
constitute  you  administrator  of 
all  and  singular  the  goods,  chat*- 
tels,  and  credits  of  the  said  de- 
ceased, with  the  said  will  annex- 
ed, for  the  use  and  benefit  of  ike 
said  Ann  Chambers,  now  resi- 
ding at  Suraty  in  the  Presidency 
of  Bombqjfy  in  the  East  Indies^ 
and  until  she  shall  duly  apply 
for  and  obtain  letters  of  adminis- 
tration (with  the  said  will  an* 
nexed)  of  the  goods  of  the  said 
deceased  to  be  granted  to  her. 
Given,  at  London,  the  3rd  day 
of  February,  in  the  year  of  our 
Lord  1840,  and  in  the  12th  year 
of  our  translation." 


VOL.  II. 


O  o 
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At  the  hearings 

Mr.  Prior 9  for  the  Defendant  BickneU,  submitted  that 
he  was  the  agent  of^  and  if  not  exclusively^  at  least  pri- 
marily^ accountable  to^  his  principal^  Ann  the  widow : 
that  supposing  there  was  any  privity  between  him  and 
the  plaintiiF^  yet  it  was  a  material  question  whether  he 
would  be  discharged  by  any  thing  done  in  a  suit  to  which 
the  widow  was  not  a  party.  BickneU,  by  the  eifect  of 
the  recital  in  the  letters  of  administration^  was  made 
answerable  to  her.  De  la  Viesca  v.  Lubbock  {a).  He  was, 
however,  willing  to  act  as  the  Court  should  direct. 

Mr-  Kenyan  Parker^  for  the  PlaintiiF,  cited  Ti/ler  v. 
Bell  (J),  Wallace  v.  Campbell  (c).  Attorney^  General  v. 
Dimond  [d). 


Vice-chancellor  : — 

Judgment.  ^^  appears  that  administration  of  the  estate  of  the 

testator  has  been  granted  to  the  Defendant,  as  the  at- 
torney of  the  widow,  and  for  her  use  and  benefit ;  and 
a  doubt  has  been  suggested  whether  the  grant  in  this 
form  places  FAcknell  in  such  a  position  that  the  Court 
can  act  against  him  at  the  suit  of  the  other  parties 
beneficially  interested  in  the  estate,  or  at  least  can  so 
act  in  the  absence  of  the  widow.  It  was  said  that  he 
held  the  money  as  her  agent,  and  was  accountable  to 
her,  and  to  her  alone.  The  case  of  De  la  Viesca  v.  Lub^ 
hock  was  referred  to,  upon  which  case  I  am  not  called 
upon,  nor  do  I  presume,  to  make  any  observation.  The 
Vice-Chancellor  seems  to  have  held  that  where  adminis- 
tration has  been  graiited  to  the  attorney  of  a  person. 


{a)  10  Sim.  629. 
{h)  2  Myl.  &  Cr.  89. 


(c)  4  Y.  &  Coll.  ir>7. 

[d)  1  Cr.  &  Jer.  35(5. 
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for  the  use  and  benefit  of  that  person,  the  latter  may 
sue  the  administrator  in  this  country  without  making 
the  parties  beneficially  interested  parties  to  the  suit, 
and  without  taking  out  letters  of  administration  in  this 
country.  That  case  certainly  affirms  the  proposition  that 
Bichnell  is  to  be  considered  as  the  agent  of  the  widow, 
and  accountable  to  her.  I  do  not  think  that  it  bears 
further  upon  the  point  now  before  me.  The  question 
then  arises  whether  the  Pltdntiff  is  entitled  to  sue  Bich- 
nett  or  not.  The  case  of  Ansiruther  v.  Chalmer  (a) 
is  a  very  important  case  on  this  subject.  Catherine 
AnstrutheTy  having  made  her  will,  died,  and  Elizabeth 
Campbell  her  sister,  and  only  next  of  kin,  by  her  power 
of  attorney,  authorized  Chalmer  and  Fraser  to  obtain 
the  administration  of  the  testatrix's  estate  from  the 
Ecclesiastical  Court  as  her  attomies,  and  they  accord- 
ingly obtained  such  administration  as  attomies  of  Eliza- 
beth Campbell,  and,  as  in  the  present  case,  "  for  the  use 
and  benefit "  of  that  person.  The  question  was  thereupon 
raised,  whether,  the  letters  of  administration  being  ex- 
pressed to  be  granted  to  Fraser  and  Chalmer  for  the  use 
and  benefit  of  Elizabeth  Campbell,  that  circumstance  did 
not  exclude  the  parties  beneficially  interested  in  the 
estate  from  any  claim  against  the  attornies ;  that  is, — 
whether  they  were  not  merely  agents.  Sir  Anthony 
Hart  directed  the  case  to  stand  over,  that  it  might  be 
ascertained  whether  the  question  had  not  been  decided 
by  the  Ecclesiastical  Court,  in  the  form  in  which  the 
letters  of  administration  had  been  granted.  A  certifi- 
cate from  the  deputy  register  of  the  Prerogative  Court 
was  afterwards  produced,  which  stated  in  substance  that 
the  words  used  in  the  grant  of  letters  of  administration 
were  invariably  used  when  it  was  made  under  a  power 
of  attorney  from  the  parties  entitied  to  representation. 


1843. 


Judgment, 


(a)  2  Sim.  1. 
o  o  2 
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Judgment. 


and  that  these  words  did  not  exclude  the  didm  of 
others  to  share  in  the  estate.  It  could  not  exclude 
those  beneficially  interested ;  and  it  was  decided  in  that 
case  that  the  plaintiff  might  sue.  I  am  of  opinion  that 
the  Phuntiff  may,  in  this  case  also,  sustain  a  suit  against 
the  administrator^  notwithstanding  the  character  in 
which  he  has  taken  upon  him  that  office.  The  suit, 
however^  must  be  properly  framed,  and  for  that  purpose 
the  plaintiff  may  have  liberty  to  exhibit  interrogatories 
to  prove  that  thB  other  Defendants  are  out  of  the  juris- 
diction. 


The  Defendant  BickneU  not  opposing,  an  accoimt  of 
the  testator's  estate  received  by  him  was  directed,  with- 
out prejudice  to  the  rights  of  the  absent  parties :  the 
money  in  the  hands  of  BickneU  was  ordered  to  be  paid 
into  Court,  and  liberty  given  to  the  Plaintiffs  to  exhibit 
interrogatories  to  prove  that  the  other  Defendants  were 
out  of  the  jurisdiction. 


March  I6//1. 

In  a  gait  for 
taking  a  part- 
nenhlp  acconnt 
between  aolici- 
tora,  the  Plain- 
tiff  is  entitled 
to  the  discoTery 
and  production, 
in  the  usual 
way,  of  papers 
material  to  the 
account,  al- 
though  such 
papers  relate  to 


BROWN  V.  PERKINS. 

JlSROWN  and  Perkins  were  solicitors  in  partnership 
at  Merthyr  Tydvil  (a).  Brown  died,  and  his  represen- 
tatives filed  a  bill  against  the  surviving  partner  for  an 
account;  and  an  answer  being  put  in,  the  Plaintiffs 
moved  for  the  production  of  the  papers  admitted  in  the 
answer  of  the  Defendant  to  be  in  his  possession  and 
material  to  the  account.     The  Defendant  stated  that 

professional  business  transacted  for  their  clients  : — Semble. 

(a)  The  case  is  reported  on  the  argument  of  a  plea  to  (be  bill : 
vol.  1,  p.  564. 
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many  of  the  papers  referred  to,  related  to  the  business 
of  the  clients  of  himself  and  his  late  partner^  and  con- 
cerned matters  in  which  they  had  been  entrusted  in 
their  professional  character  in  secrecy  and  confidence ; 
and  that  the  disclosure  of  such  matters  to  the  solicitor 
of  the  Plaintiffs^  who  practised  in  the  same  town  and 
neighbourhood^  might  be  prejudicial  to  such  clients; 
and  would  be  a  breach  of  duty  towards  them ;  and  that 
in  several  of  such  matters  the  solicitor  of  the  Plaintiffs 
was  employed  adversely,  in  his  professional  capacity,  for 
other  persons. 
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Statement. 


Mr.  Roupelly  for  the  motion,  relied  on  the  general 
rule  entitling  the  Plaintiff  to  the  production  of  material 
documents. 


Argument. 


Mr.  fV.  M.  Jamesy  contr^ — The  Court  will  not  com- 
pel a  disclosure  which  will  be  a  breach  of  confidence  as 
against  those  by  whom  the  parties  have  been  entrusted. 
If  any  inconvenience  should  result  from  withholding 
the  production,  it  is  better  that  it  should  be  suffered  by 
the  solicitor  than  the  client. 


Vice-Chancellor  : — 

The  partners  themselves,  if  they  had  been  both  living, 
and  the  question  of  account  had  arisen  between  them, 
would  both  have  been  entitled  to  see  the  papers  which 
arc  part  of  the  materials  for  taking  the  account;  and  it 
must,  I  think,  follow  that  either  of  the  partners  might 
have  employed  a  competent  agent  for  the  purpose  of 
examining  the  papers  on  his  behalf.  If  this  be  not  so, 
no  solicitor  can  employ  another  person  to  assist  in  the 


Judgment. 
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mitting  to  have  such  accounts  taken  in  an  insufficient 
manner. 


In  this  case,  I  should  think  it  would  be  a  reasonable 
course  for  the  papers  to  be  inspected  by  some  disin- 
terested person, — such  as  a  town  solicitor,  or  one  not 
practising  in  the  neighbourhood  of  these  parties:  but 
such  an  arrangement^  if  made,  must  be  by  consent. 


Judgment, 


The  order  for  production  was  arranged  between  the 
parties,  in  conformity  with  his  Honor's  suggestion. 


June  \2th. 

An  afBdaTit 
which  does  not 
express  that 
the  deponent 
'*  made  oath" 
is  not  ad- 
missible. 


PHILLIPS  V.  PRENTICE. 

An  affidavit,  commencing  in  this  form. — **  A.  B.,  of 
&C.,  saith  that,"  &c.,  not  adding  "  maketh  oafA,"  or  any 
words  of  like  signification — was  held,  on  the  authority 
of  Oliver  v.  Price  (a),  to  be  inadmissible,  notwithstand- 
ing the  jurat  expressed  that  it  was  "  sworn  by  the  said 
A.B.,  at"&c. 


Mr.  Biffffs  and  Mr.  Youngey  of  counsel, 
(fl)  3  Dowl.  Rep.  K.  B.  Pract.  201. 
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Z4ith  Aftwchm 
COLBURN  V.   SIMMS-  26th  and  2Qtk 

April. 
Y  an  agreement  in  writing,  dated  in  July,  1839,  be-  The  proprietor 

twecn  Dr.  GranviUe,  of  the  one  part,  and  Henry  Col-  ^*^J;^^ 

buruy  of  the  other  jiart,  for  the  considerations  therein  been  invaded 

mentioned,  Dr.  Granville  agreed  to  visit  the  principal  of  a  gimilar 

spas  and   watering-places  in   England,  and  write  an  J°JnaUedto^an 

account  of  them,  including  advice  to  invalids,  &c.,  on  »nJ«nc^on  to 

°  '  '  rer^rainthe 

the  plan  of  his  work  on  the  '*  Spas  of  Germany ;"  the  printing  and 

work  to  be  published  by  H.  Colbum  for  his  own  use  and  lawful  work,  U 

benefit :  and  Dr.  Granville  thereby  agreed  to  assign  the  ^^Ch^^^^ 

copyright  of  the  work  to  H.  Colbum  for  the  sum  of  3,  c.  156,  §.4, 
o       I  11      •  1        .  .1  1  Tx      entitled  to  an 

300/.,  payable  m  manner  therem  mentioned :  and  Dr.  order  for  the 
Granville  thereby  further  agreed  not  to  be  concerned  in  thelS^^  ^ 
any  other  work  of  a  similar  description,  but  to  give  the  ^^^jf "jT^^  ^^^ 
entire  results  of  his  visits  to  the  English  spas  in  the  said  right  of  which 
work,  and  also  not  to  do  anything  that  might  at  all  in-  fringed,  was  not 
terfere  with  the  value  of  the  copyright     Dr.  GranmUe  ^teSStc'."*** 
accordingly  visited  the  English  spas,  and  furnished  the  cording  to  the 
Plaintiff  with  the  manuscript  of  the  work  at  diflTerent  Hme  the  iilq^ 
times.     The  volume  containing  the  Northern  Spas  was  prfntedT^" 
first  published  in  February,  1841 ;  and  another  volume,      Semble,\htT% 
contiuning  the  Southern  Spas,  was  published  in  July,  uw ri^inUie 
1841.  Before  the  publication  of  the  latterbook,thePlain-  «»*»»;>' o^^o 

*  '  pnetor  of  a 

book  which  is 
pirated,  to  the  delivery  np  of  the  copies  of  the  illegal  work ;  and,  therefore,  if  such  relief  is 
given  in  equity,  it  must  be  under  the  provisions  of  the  statutes  for  the  protection  of  literary 
property. 

Whether  the  copies  of  the  illegal  work  would  in  any  case  be  ordered  to  be  delivered  np 
in  a  suit  to  which  the  person  at  whose  expense  and  on  whose  account  they  had  been 
printed  was  not  a  party,—  QiMPre. 

Whether  a  court  of  equity  is  a  court  of  record  within  the  meanbg  of  the  statutes  41  Geo. 
3,  c.  107,  s.  1,  or  54  Geo.  3,  c.  156,  s.  4,— Qti«re. 

Where  a  Defendant,  having  rendered  himself  liable  to  be  sued,  and  being  sued,  ofiers 
to  submit  to  all  the  relief  to  which  the  Plaintiff  is  entitled,  the  Court  will  not  give  the  Plaintiff 
his  costs  of  the  subsequent  prosecution  of  the  suit. 

A  Plaintiff  who  is  entitled  to  have  an  account  taken  of  profits  unlawfully  made  by  the 
Defendant,  is  not  bound  to  accept  the  statement  of  the  account  on  affidavit  instead  of  by 
answer,  but  may  call  for  an  answer  from  the  Defendant,  without  therefore  disentitling  him- 
self to  the  costs  in  respect  of  the  answer,  although  he  afterwards  waives  the  account. 
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Simiemmi, 


tiff  observed  an  advertuement  of  an  intended  publication 
by  Smms  ^  Sor  of  Both,  described  as  in  the  press^  and 
intituled  ^  The  Inyalid's  and  Visitor's  Hand  Book  to 
the  Hot  Springs  of  Bath,  by  Dr.  GrTanyille,  Author  of 
the  Spas  of  Geroiany,  Spas  of  England,  &c.^  Tbe 
solicitor  of  the  Plaintifi^  thereupcHi,  by  his  £rection,  on 
the  29th  of  June,  wrote  to  Henry  Simms  of  Bath, 
acquainting  him  that  Dr.  GraxciBe  was  under  an  engage- 
ment not  to  be  concerned  in  any  other  work  of  a  similar 
description  to  the  '^  Spas  of  England,''  the  copyright  of 
which  he  had  sold  to  the  liuntiff ;  and  as  the  Plaintiff 
conceived  the  work  announced  was  of  a  dmilar  descrip- 
tion to  the  book  mentioned,  so  &r  as  related  to  the 
mineral  waters  of  Bath,  be  could  not  consent  to  the 
publication  of  the  work ;  and  that  the  Plaintiff  hoped  to 
hear  from  Mr.  Simmsy  that  he  would  not  insist  on  a 
right  to  introduce  it  to  the  public  after  that  notice,  or 
he  would  be  compeDed  to  commence  proceedings  for 
the  protection  of  his  property.  In  reply  to  this  letter, 
Henry  Simms,  on  the  1st  of  July,  wrote  to  the  Phdntiff^s 
solicitor,  and  informed  him,  that  he  (Henry  Shnms)  and 
Mr.  Green  were  the  lessees  of  the  baths  and  pump-room 
at  BcUh :  that  they  had  called  on  Dr.  Granville  very 
many  months  before  the  date  of  the  letter,  and  arranged 
with  him  for  a  short  book  on  the  Bath  waters,  which 
they  had  since  received  from  him,  and  for  which  they 
had  paid  him  the  sum  he  required :  that  the  work  was 
therefore  justly  their  property,  and  they  referred  the 
Plaintiff  to  Dr.  CrranvUle,  as  they  were  only  publishing 
what  was  strictly  their  own.  He  added,  that  their  ob- 
ject in  publishing  the  little  work  was  with  no  view  to 
profit  on  the  book,  but  simply  as  an  advertisement  to 
their  establishment. 


The  "  Invalid's  and  Visitor's  Hand  Book  "  was  pub- 
lished on  the  30th  of  September,  1841,  by  the  Defend- 


CASES  IN  CHANCERY. 


545 


ants,  S.  Simms  and  S.  W.  Simmsy  (who  were  in  business 
as  booksellers  and  publishers  in  Bathy  Under  the  firm  of 
Simms  Sf  San)y  and  by  C.  THlt  and  D.  Bogucy  publishers 
in  London. 

In  October,  1841,  the  Plaintiff  filed  his  bill  ag^st 
Simms  Sf  Sony  Tilt  Sf  Boguey  and  Dr.  Granvittey  stating 
his  agreement  with  Dr.  Granvilky  and  the  correspon- 
dence which  had  taken  place ;  and  stating  also,  that  he 
had  since  endeavoured  unsuccessfully  to  communicate 
thereon  with  Dr.  Granvilky  who  had  been  abroad. 
The  Plaintiff  alleged  that  the  '<  Hand  Book"  was,  with 
very  trifling  alterations,  a  copy  of  the  chapters  on  Bath 
in  the  larger  volume,  relating  to  the  Southern  English 
Spas:  that  the  ^*  Hand  Book"  had  not  been  published 
by  the  said  Henry  Simms  or  the  sud  Mr.  Green,  but  by 
the  Defendants  Simms  8f  Son*  The  bill  prayed  that  an 
account  might  be  taken  of  all  and  singular  the  copies 
of  the  said  **  Invalid's  and  Visitor's  Hand  Book  ^'  which 
had  been  sold  by  the  Defendants,  and  each  or  any  of 
them,  and  of  the  profits  which  would  have  been  made 
by  the  Pluntiff  if  he  had  sold  the  same  number  of 
copies  of  the  work  called  '*  The  Spas  of  England,"  pub- 
lished by  him,  the  copyright  whereof  had  been  infringed 
by  the  publication  and  sale  of  the  said  *^  Hand  Book ;" 
and  that  the  Defendants  might  be  decreed  to  pay  to  the 
Plaintiff  the  amount  of  such  profits;  and  that  an  account 
might  be  taken  of  all  monies  paid  and  agreed  to  be  paid 
to  and  received  by  Dr.  GranmOe  for  or  in  respect  of 
the  said  ''  Hand  Book;"  and  that  the  Plaintiff  might  be 
declared  entitled  to  all  such  monies,  and  that  the  same 
might  be  pidd  to  the  Plaintiff  accordingly ;  and  that  the 
Defendants  might  be  restndned  by  injunction  from 
printing,  publishing,  selling,  or  otherwise  dispodng  of 
the  said  **  Hand  Book,"  or  any  copy  thereof^  or  any 
part  of  the  sud  *'  Spas  of  England"  so  published  by 


1843. 


Siatememi. 


Biil. 
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Statement, 
Bill. 


the  PlaintifF^  or  any  work  written  or  composed  by  Dr. 
GranviHe  of  a  similar  nature  or  description  to  the  work 
so  published  by  the  Plaintiff^  or  to  any  part  thereof: 
and  that  Dr.  Granville  might  be  decreed  specifically  to 
perform  the  said  agreement  of  July,  1839,  so  far  as  the 
same  remained  to  be  performed  on  his  part,  and  to  do 
and  execute  all  such  acts  and  instruments,  if  any,  as 
might  be  requisite  for  perfecting  and  confirming  to  the 
Plaintiff  the  legal  title  to  the  copyright  in  the  said 
**  Spas  of  England  ^  so  published  by  him,  and  every 
part  of  the  said  work ;  and  that  Dr.  GranviUe  might  be 
restrained  by  injunction  from  assigning  or  otherwise 
disposing  of  to  the  Defendants,  or  any  of  them,  or  any 
other  person,  the  copyright  of  the  same  work,  or  of  any 
part  thereof,  or  of  the  said  "  Hand  Book,"  or  any  other 
work  similar  to  or  of  the  same  description  as  the  work 
BO  published  by  the  Plaintiff,  or  any  part  thereof,  and 
from  being  concerned  in  any  work  of  a  similar  descrip- 
tion to,  or  which  might  interfere  with  the  value  of  the 
copyright  of,  the  work  so  published  by  the  Plaintiff; 
and  that  the  Defendants  might  be  decreed  to  deliver  up 
to  be  cancelled  all  copies  of  the  said  '^  Hand  Book  "  in 
their  or  any  of  their  possession  or  power. 


If^juneiion.  On  the  30th  of  October  the  Plaintiff  obt^ned  an  in- 
junction, restraining  Simms  Sf  Son,  and  Tilt  Sf  Bogue, 
from  printing,  publishing,  selling,  or  otherwise  disposing 
of  the  *'  Hand  Book ;"  and  on  the  6th  of  November  he 
obtained  a  second  injunction,  restraining  Dr.  Granville 
from  printing  or  publishing  that,  or  any  similar  work. 
No  application  was  made  to  dissolve  either  of  these  in- 
junctions. 


Antwerf,  The  answcr  of  the  Defendants  Simms  §•  Son  stated, 

that  they  had  caused  the  ''  Hand  Book  "  to  be  printed^ 
on  account  and  at  the  expense  of  the  said  Henry  Simms 
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and  W.  Green  ;  that  they  (the  Defendants)  had  no  in- 
terest in  the  work,  but  only  received  the  usual  allow- 
ance for  its  sale ;  and  that  they  were  ignorant  of  the 
agreement  between  the  Plaintiff  and  Dr.  Granville^  or 
that  the  publication  involved  any  iufringement  of  the 
Plaintiff's  rights.  They  said  that  they  believed  Dr. 
Granville  wrote  and  composed  the  manuscript  of  the 
*^  Hand  Book "  before  he  wrote  and  composed  the 
chapter  on  Bath  in  the  Plaintiff's  book  on  the  South* 
crn  Spas^  and  that  the  ''Hand  Book"  was  printed 
from  such  manuscript.  They  admitted  the  publication 
of  508  copies  of  the  "  Hand  Book ;"  of  which  they  had 
sold  241,— sent  100  to  the  Defendants  Tilt  §•  Bogue, — 
10  to  Green  and  Simms, — ^left  one  with  the  printer,  and 
retained  373,  which,  since  the  injunction,  they  had  not 
offered  for  sale,  and  did  not  intend  to  selL  They  stated 
that  Green  and  Simms  had  paid  113/.  10^.  in  respect  of 
the  publication,  and  that  51.  6s.  Gd.  had  been  received 
for  the  copies  sold.  They  submitted,  that  as  to  part  of 
the  relief,  with  which  they  had  no  concern,  the  bill 
ought  to  be  dismissed  with  costs  as  agidnst  them. 


1843. 


Siaiement. 
Amwen. 


The  Defendants  Tilt  Sf  Bogue  by  their  answer 
stated  that  they  had  no  concern  with  the  publication  of 
the  ''  Hand  Book,^^  save  that  of  having  permitted  their 
names  to  be  used  as  the  London  publishers,  and  being 
employed  to  sell  the  work  on  commission,  for  which 
purpose  they  had  received  100  copies,  9  of  which  they 
had  sold  before  the  injimction  was  issued,  and  the  re- 
maining 91  they  had  since  returned  to  the  solicitor  of 
the  Defendants  Messrs.  Simms.  ' 


Dr.  Granville  admitted  the  material  facts,  and  said 
that  he  had  one  copy  of  the  ''  Hand  Book,"  which  was 
not  for  sale. 
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Statememi* 


All  the  Defendants  submitted  that  the  Plaintiff  was 
not  entitled  to  the  costs,  inasmuch  as  he  had  called  for 
the  answers,  and  unnecessarily  proceeded  with  the  suit ; 
and  in  proof  thereof,  they  stated  that  their  solicitor^  on 
the  30th  of  January,  1842,  in  order  to  terminate  the 
suit,  wrote  to  the  solicitor  of  the  Plaintiff  a  letter  as 
follows : — 

*'  I  am  instructed  by  all  the  Defendants  to  inform 
you  that  they  submit  to  the  injunctions  obtained  against 
them  respectively,  and  that  they  are  ready  at  once  to 
pay  the  Plaintiff  his  taxed  costs  of  the  suit.  I  herewith 
forward  you  a  statement  of  the  number  of  the  copies  of 
the  '  Hand  Book '  published  by  the  Defendants,  the 
publishers  thereof,  and  of  those  which  had  been  sold, 
and  of  the  sums  of  money  pidd  and  received  in  respect 
of  such  work.  By  this  statement  you  will  perceive, 
that  so  far  from  the  Defendants'  having  made  any  profit 
by  the  sale  of  the  work  in  question,  a  very  heavy  loss 
has  been  incurred.  My  clients  are  ready  to  verify  the 
account  contained  in  this  statement  by  affidavit,  if  you 
require  them  to  do  so.  With  reference  to  Dr.  Gran- 
ville  in  particular,  the  Plaintiff's  bill  requires  that  the 
agreement  should  be  specifically  performed,  so  far  as  the 
same  remiuns  to  be  performed  on  his  part,  and  that  he 
may  do  and  execute  all  such  acts  and  instruments,  if 
any,  as  may  be  requisite  for  perfecting  and  confirming 
to  the  Plaintiff  the  legal  title  in  the  copyright  of  the 
*  Spas  of  England.'  Now,  I  am  instructed  by  that 
gentieman  to  say,  that  misapprehension  of  the  nature  of 
his  rights  and  obligations  under  his  agreement  with  Mr. 
Colbum  alone  could  have  caused  him  to  have  been  a 
party  to  any  act  which  could  be  deemed  an  invasion  of 
Mr.  ColburrCs  rights  thereunder,  and  that  he.  Dr.  Gran- 
ville, has  no  intention  of  acting  contrary  to  the  terms 
thereof,  and  is  quite  willing  at  once  to  execute  any  in- 
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strument  you  may  deem  proper  to  tender  him  for  per- 
fecting your  client's  legal  title  to  the  copyright  which 
he  has  purchased^  if  indeed  the  Doctor  has  not  already 
executed,  as  he  believes  he  has,  such  an  instrument; 
for  he  says,  that  at  the  interview  which  he  had  with 
Mr.  Colburuy  about  the  latter  end  of  June  last,  he 
signed  some  document,  which  he  then  understood  to  be 
an  assignment.  If  he  is  mistaken  you  will  probably  be 
good  enough  to  undeceive  him,  and  forward  me  a  cqpy 
of  the  document  which  he  did  then  sign.  As  to  the 
relief  asked  by  the  PlaintiflTs  bill  with  respect  to  the 
sum  of  money  paid  to  Dr.  GranmUe  for  the  work  in 
question,  seeing  that  he  will  have  to  reimburse  his  Co- 
defendants,  the  publishers,  all  their  expenses  incurred 
about  the  work,  I  am  advised  that  the  Plaintiff  is  not 
entitled  to  what  he  seeks  in  req)ect  thereof;  neither  is 
the  Plaintiff,  as  I  am  advised,  entitled  to  insist  upon 
having  the  books  delivered  up  to  be  cancelled.  With 
the  concession  here  made,  I  submit,  Mr.  Colbum  ought 
to  be  satisfied.  I  cannot  help  believing,  that  upon 
reflection  you  will  deem  it  right  to  recommend  Mr. 
Colbum  to  consent  to  discontinue  the  further  prosecu- 
tion of  this  suit  upon  payment  of  his  costs,  and  which 
would  be  done  immediately  after  the  amount  was  ascer« 
tained:  the  injunction  to  continue  perpetual.  In  the 
mean  time,  until  I  hear  from  you,  my  counsel  will  delay 
preparing  the  answer."  And  that  on  the  14th  of  Feb- 
ruary, 1842,  the  solicitor  of  the  Pliuntiff  wrote  to  their 
solicitor  as  follows : — 

''I  have  seen  Mr.  Colbum^  and  he  altogether  de- 
clined your  proposal ;  and  it  seems  to  me  he  is  right 
Upon  what  principle  it  is  to  be  contended  that,  because 
the  act  of  your  client  has  been  unproductive  to  him, 
or  his  vendors,  the  Pliuntiff  cannot  therefore  have  sus- 
tsined  injury,  I  am  at  a  loss  to  discover.  After  you 
have  expended  more  than  the  sum  in  question  between 


1848. 


statement, 
Annoert. 
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1843.  ^^  ^  additional  costs,  I  hope  you  will  discover  that  that 
is  not  the  correct  mode  by  which  Dr.  Granville  will  be 
allowed  to  decrease  the  payment  to  be  made  to  Mr. 
Colbum  for  the  offence  of  which  he  has  been  guilty.'' 


Statement. 


At  the  hearing  of  the  cause  the  Plaintiff  waived  his 
right  to  the  account, — ^the  Defendants  submitted  to 
the  perpetual  injunction, — and  Dr.  Granville  to  execute 
the  assignment  of  the  copjright. 


Argument,  Mr.  Bozolgette  and  Mr.  RomiUy^  for  the  Plaintiff,  on 
the  only  remaining  relief  prayed,  namely,  the  right  to 
delivery  up  of  the  copies,  relied  on  the  statutes  8  Ann, 
c  19;  41  Geo.  3,  c.  107,  s.  T,  and  54  Geo.  3,  c.  156, 
8.  4.  The  last  act,  afler  giving  to  the  author  or  pro- 
prietor of  the  copyright  an  action  for  damages  against 
any  person  infringing  the  exclusive  right  thereby  given, 
in  the  manner  therein  stated,  adds, — "and  all  and 
every  such  offender  and  offenders  shall  also  forfeit  such 
book  or  books,  and  all  and  every  sheet  being  part  of 
such  book  or  books,  and  shall  deliver  the  same  to  the 
author  or  authors,  or  other  proprietor  or  proprietors  of 
the  copyright  of  such  book  or  books,  upon  order  of  any 
court  of  record  in  which  any  action  or  suit  in  law  or 
equity  shall  be  commenced  or  prosecuted  by  such  au- 
thor or  authors,  or  other  proprietor  or  proprietors,  to  be 
made  on  motion  or  petition  to  the  said  Court ;  and  the 
said  author  cr  authors,  or  other  proprietor  or  proprietors 
shall  forthwith  damask  or  make  waste  paper  of  the 
said  book  or  books  and  sheet  or  sheets."  The  right  to 
the  decree  for  the  delivery  of  the  copies  carried  with  it 
the  right  to  the  costs  of  suit.  But,  with  regard  to 
costs,  the  Plaintiff  was  not  bound  to  be  satisfied  with 
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the  affidavits  of  the  Defendants  as  to  the  profits  they 
had  made.  He  was  entitled  to  an  answer^  and  having 
properly  called  for  an  answer^  he  was  not  then  under 
any  obligation  to  dismiss  his  bilL     Kelly  v.  Hooper  {a). 

Mr.  Beavariy  for  the  Defendants  S*  Simms  and  S.  W. 

SlMMS, 

The  bill  has  two  distinct  objects, — first,  the  specific 
performance  of  the  agreement  between  the  Plaintiff  and 
Dr.  Granville;  and,  secondly,  relief  against  the  alleged 
piracy.  With  the  first  object  these  Defendants  have 
no  concern :  the  bill  is  multifarious,  and  so  far  as  the 
suit  related  to  the  first  object,  it  ought,  as  against  them, 
to  be  dismissed  with  costs.  From  the  answers,  as  well 
as  from  passages  in  the  two  books,  it  must  be  inferred, 
that  the  part  of  the  Plaintiff's  book  relating  to  Bath 
was  copied  from  the  "  Hand  Book,"  and  the  Defendants 
have  dealt  with  the  legal  owner  without  notice  of  any 
equitable  interest.  According  to  MtUington  v.  Fox{b)j 
the  Plaintiff  is  not  entitled  to  the  costs,  although  the 
injunction  is  made  perpetual — ^the  whole  relief  to  which 
he  was  entitled  having  been  offered  to  him  before  an- 
swer. He,  however,  now  contends  that  he  is  entitled, 
not  to  what  he  required  upon  the  correspondence  which 
took  place,  but  to  the  delivery  of  the  copies,  which  was 
not  at  first  insisted  upon.  The  Plaintiff  must  derive 
his  right  to  have  the  copies  delivered  up  wholly  under 
the  statute,  for  independently  of  the  statute  this  Court 
would  not  interpose  in  a  case  of  forfeiture ;  the  Court 
always  requires  all  incidental  penalties  and  forfeitures 
to  be  waived.  But  the  Plaintiff  is  not  entitled  to  the 
relief  under  the  statute :  first,  because  if  he  proceeds 
imder  the  statute,  he  must  be  confined  to  what  the 


1843. 


Argument. 


(a)  1  Y.  &  CoU.  C  C.  197. 


(b)  3  Myl.  &  Cr.  338. 
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COLBURN 

V. 

81MM8. 

Argument* 


statute  ^ves  him ;  he  cannot  come  for  the  whole  remedy 
which  the  ordinary  jurisdiction  of  the  Court  will  give, 
and  add  to  that  relief  a  penalty  under  the  statute.  The 
account  of  the  profits  asked  in  this  Court  is,  in  fact, 
relief  inconsistent  with  the  terms  of  the  act«  Secondly, 
to  bring  the  case  within  the  act,  the  printing  must  have 
taken  place  after  the  publication  by  the  Plaintiff;  but 
that  is  not  shewn,  and  the  inference  is  the  contrary. 
Thirdly,  the  forfeiture  is  to  be  made  to  the  '^author  or 
proprietor;"  but  Dr.  Granville,  and  not  the  PlaintifiB,  is 
the  author,  and  still  the  l^al  proprietor:  he  alone  could 
sue  at  law ;  and  this  is  a  kind  of  relief  which  equity 
will  give  only  to  the  party  who  could  have  recovered  at 
law;  where,  by  this  clause  of  the  act,  there  is  at  least 
a  concurrent  jurisdiction.  Lastly,  Messrs.  Green  and 
Simms,  the  owners  of  the  Hand  Books,  or  the  paper  on 
which  they  are  printed,  are  not  parties:  the  Defendants 
S.  Simms  and  S.  fF.  Simms  are  merely  their  agents: 
the  Court  will  not  order  the  delivery  up  of  the  copies 
in  the  absence  of  the  owners.  The  order  for  this  pur- 
pose can  in  fact  be  made  against  none  other  than  the 
principals,  and  through  them  the  agents  would  be  com- 
pelled to  obey  it.  The  delivery  of  the  copies  is  to  be 
ordered  upon  motion  or  petition,  and  the  hearing  of  the 
cause  was  unnecessary  for  that  purpose:  the  claim  is 
not  therefore  a  justification  for  incurring  costs,  after  the 
offer  of  the  settlement,  and  the  Defendants  ought  to  be 
indemnified  against  the  subsequent  costs. 


Mr.  Headlaniy  for  the  Defendants  Tilt  &  Bogue,  and 
Mr.  Temple  and  Mr.  Tripp,  for  Dr.  Granville,  in  sup- 
port of  the  like  argument,  cited  also  Whittingham  v. 
Wooler{a). 


(a)  2  Swanst  428. 
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Vice-Chancellor  : — 

The  Defendants  having  in  this  case  at  the  hearing 
submitted  to  a  perpetual  injunction^  and  Dr.  Granmlle 
being  ready  to  execute  the  assignment,  while,  on  the 
other  hand^  the  Plaintiff  is  satisfied  with  the  statement 
of  account  given  by  the  answer,  and  has  waived  a  de- 
cree for  an  account,  I  have  only  to  consider  the  question 
of  the  delivery  up  of  the  copies  of  the  "Hand  Book** 
by  the  Defendants  to  the  PMntiff^  and  the  question  of 
costs. 


1843. 


April  24M. 
Judgmeni. 


I  have  not,  in  the  course  of  the  argument  for  the 
Plaintiff,  in  support  of  the  cMm  to  have  the  copies 
delivered  up,  been  directed  to  any  cases  in  this  Court, 
or  even  at  law,  in  which  such  a  right  has  been  enforced; 
nor  am  I  acquainted  with  any  case  in  which  it  has  been 
done.  I  have  moreover  the  authority  of  the  judge 
of  the  longest  experience  in  this  Court, — of  the  Vtce^ 
Chancellor  of  Englandy — for  saying  that  he  has  never 
known  an  instance  in  which  such  an  order  has  been 
made,  except  in  one  case,  before  Lord  Eldon,  where 
the  order  was  in  fact  made  by  consent  (a). 

The  claim  of  the  Plaintiff  in  this  respect  has  been 
rested  upon  the  terms  of  the  statutes  which  I  shall 
presently  notice.  Now,  independently  of  certain  ex- 
pressions in  the  statutes  which  directly  point  to  the 
jurisdiction  of  this  Court,  and  supposing  this  Court 
not  to  be  a  court  of  record  within  the  meaning  of  the 
statutes,  the  question  suggests  itself,  whether  a  court 
of  equity  will  afford  any  assistance  in  giving  effect  to 
a  forfeiture,  or,  whether  the  parties  ought  not,  so  far 
as  respects  this  claim,  to  be  left  to  their  remedies  at 


(a)  See  4  Burr.  2390.    On  the  origin  of  the  clause  imposing  the 
forfeiture,  see  4  Burr.  2318,  2350. 
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party  seeking  equitable  relief  is  incidentally  entitled 
to  the  benefit  of  a  penalty  or  forfeiture,  the  Court 
requires  him,  as  a  condition  of  its  assistance,  to  waive 
Judgnuui.  ^q  penalty  or  forfeiture  (a).  If,  therefore,  this  Court 
is  bound  to  order  the  delivery  of  the  copies,  the  right 
to  that  relief  must  be  found  in  some  common-law  right 
of  the  proprietor  of  the  copy,  independently  of  the 
penal  provisions  of  the  statutes ;  or  it  must  be  found 
in  those  words  of  the  statute  which  relate  to  suits  in 
equity.  Now,  I  am  not  aware  that  the  title  of  the 
Plaintiff  to  the  exercise  of  the  jurisdiction  of  this 
Court,  to  compel  the  delivery  up  of  the  copies  of  the 
work  in  question  to  the  proprietors  of  the  copyright^ 
has  been,  or  can  be,  founded  upon  any  common-law 
right  anterior  to  or  independent  of  the  statute  of 
Queen  Anne.  There  would  be  great  difficulty  in  ap- 
plying to  this  subject  the  principles  of  the  conmion 
law,  which  in  certain  cases  give  to  the  owner  of  an 
original  material  the  right  of  seizing  it,  in  whatever 
shape  it  may  be  found,  if  he  can  prove  it  to  be  his 
own  {b) ;  or  which  relate  to  what  is  termed  confusion 
of  goods,  by  which,  if  one  man  voluntarily  mixes  hia 
property  with  that  of  another,  so  that  the  two  be- 
come inseparable,  the  entirety  is  held  to  belong  to  him 
whose  property  has  been  invaded  (c).  It  may  be  true, 
that,  if  one  writes  or  prints  upon  the  paper  of  anodier, 
the  writing  or  printing  becomes  his  to  whom  the  paper 
belongs,  but  it  does  not  necessarily  follow  that  the  con- 
verse of  that  proposition  would  be  true, — that  one  who 
writes  or  prints  upon  his  own  paper  the  composition 


(a)  See  Lord  Red.  Tr.  PL 
195,  287,  ed.  4,  157,  231,  ed.  3.; 
3  Bro.  C.  C.  38.  Mason  v.  Murray y 
cited,  Id.  40;  Mos.  76.  Brand  y. 
Cummingy  22  Yin.  Ab.  315,  pi.  4. 


(6)  2  Black.  Com.,  ed.  by 
Christian,  p.  404,  n.  (4). 

(c)  2  Black.  Com.  405.  See 
4  Burr.  2349. 
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of  another,  has  thereby  so  mixed  his  property  with 
the  property  of  the  author  whose  work  he  has  copied^ 
that  he  has  lost  his  original  title  to  the  material  which 
he  has  so  employed.  There  might  indeed  have  been 
some  countenance  for  such  a  principle  before  the  judg- 
ment of  the  House  of  Lords,  in  the  case  of  Donaldson 
v.  Beckett  (a)y  had  confined  the  exclusive  right  of  authors 
within  the  limits  prescribed  by  the  statute,  and  thereby  ne- 
gatived the  existence  of  that  absolute  common-law  right 
in  their  works  which  had  been  previously  supposed  to 
exist,  and  which  the  decision  of  the  Court  of  King's 
Bench,  in  the  case  of  Millar  v.  Taylor  (&),  had  tended  to 
affirm.  I  think,  therefore,  the  case  for  the  Plaintiff  on 
this  point  must  be  placed  on  another  ground,  and  that 
his  right  to  a  decree  of  this  Court  for  the  delivery  up 
of  the  copies,  if  that  right  exists,  must  be  found  w^ithin 
the  provisions  of  the  statutes,  and  not  upon  any  com- 
mon-law right  independent  of  them.  The  first  question 
then  is,  whether  these  Defendants  are  offenders  amena- 
ble to  the  penal  clauses  of  the  statutes  on  this  subject, 
— arguing  upon  the  case  as  one  in  which  the  complaint 
is  not  that  the  work  published  by  the  Defendants  is 
a  literal  copy  of  the  Plaintiff's  work,  but  as  a  case  in 
which  the  claim  arises  wholly  out  of  the  breach  of  con- 
tract by  Dr.  Granville  (c). 


1843. 


Judgment, 


The  first  act  (8  Ann.  c.  19)is  intituled,  "  An  Act  for 
the  Encouragement  of  Learning,  by  vesting  the  Copies 
of  printed  Books  in  the  Authors  or  Purchasers  of  such 
Copies,  during  the  Times  therein  mentioned;''  and  it 


(a)  2  Bro.  P.  C.  129,  Tom. 
ed.,  Appellant*!  cate,  and  resolu- 
tion of  the  House.  4  Burr.  2408. 
Opinions  of  the  judges,  from  the 
Journals.  A  statement  of  the 
speeches  more  at  large  is  to  be 


found  in  the  Gentleman's  Maga- 
zine for  February,  March,  and 
April,  1774. 

(b)  4  Burr.  2303. 

(c)  See  p.  562,  infra. 
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1849.  enacts,  that  the  author  and  his  assigns  shall  have  the 
sole  right  of  printing  books  then  composed,  and  not 
printed  and  published,  or  that  should  thereafter  be  com- 
posed, for  the  term  of  fourteen  years  from  the  day  of 
Judgment,  the  first  publication, — and  then  it  proceeds  to  impose  a 
forfdture  of  the  sheets  of  paper,  together  with  a  pecu- 
niary penalty,  in  respect  of  each  sheet,  upon  two  dasees 
of  ofienders  against  the  exclusive  right  thereby  con- 
ferred; first,  upon  those  who,  within  the  term,  prints 
reprint,  or  import,  or  cause  to  be  printed,  reprinted,  or 
imported,  any  such  books  without  the  consent  of  the 
proprietor  thereof;  and,  secondly,  upon  those  who, 
knowing  the  same  to  be  so  printed  or  reprinted  with- 
out such  consent,  shall  sell,  publish,  or  expose  to  sale, 
or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
such  books.  The  subsequent  section  contains  provinons, 
the  object  of  which  is,  that  the  title  of  the  proprietor 
to  the  property  in  the  book  may  be  known;  and  it  is 
provided  that  no  person  shall  be  subject  to  the  forfeitures 
or  penalties  mentioned  in  the  act,  unless  the  title  to  the 
copies  of  the  book  shall,  before  publication,  be  regis- 
tered (a).  It  seems  to  me  to  be  dear  upon  this  statute 
that  these  penal  provisions  are  applicable  to  unlawful 
copies  of  such  books  only  as  have  been  actually  com- 
posed and  registered,  and  are  not  applicable  to  books 
which  have  not  been  actually  composed  and  registered. 
The  Stat.  41  Geo.  3,  c  107,  is  similarly  intituled, — 
as  being  for  the  purpose  of  securing  the  right  to  the 
authors  of  printed  books :  it  increases  the  penalty  for 
each  sheet,  and  extends  both  the  penalty  and  the  for- 
feiture so  as  to  embrace  a  third  class  of  offenders, 
namely,  persons  who  shall  have  in  their  possession  for 
sale  any  such  book  or  books  without  the  consent  of  the 
proprietor.    This  act  first  introduces  the  provision  which 


{a)  See  also  15  Geo.  3,  c.  53,  s.  G. 
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has  been  mainly  relied  upon  by  the  Plaintiff  in  this  case, 
— that  such  offenders  as  are  previously  described  shall 
forfeit  the  books  and  sheets,  and  shall  deliver  up  the 
same  to  the  proprietor  of  the  copyright,  upon  the  order 
of  any  court  of  record  in  which  any  action  or  suit  at 
law  or  equity  shall  be  brought,  to  be  made  on  motion 
or  petition  to  the  said  court  The  acts  on  this  subject 
are  different  in  their  teims.  The  last  act  (the  54  Gea  3, 
c.  156)  gives  the  remedy  in  respect  of  books  then  com- 
posed and  not  printed  and  published,  and  books  there- 
after to  be  composed  and  printed  and  published,  and 
the  special  remedy  is  given  as  in  the  act  of  the 
41  Geo.  3.  By  sect.  5,  the  entry  of  the  title  to  the 
copy  of  the  book  is  to  be  made  within  a  month,  or  the 
parties  are  liable  to  a  penalty ;  but  it  is  provided  that 
the  failure  to  make  the  entry  is  not  to  affect  the  copy- 
right. Now,  I  think  it  is  clear  upon  these  statutes, 
that,  in  order  to  become  an  offender  within  the  penal 
clauses,  the  book,  the  copyright  of  which  is  invaded, 
must  at  the  least  have  been  composed  and  re^tered  at 
the  time  of  the  offence. 


1843. 

COLBURN 

V. 

SlMMS. 

ArguMeiU* 


It  is  plain  that,  according  to  the  stat.  54  Geo.  3, 
c.  156,  s.  4,  as  well  as  according  to  the  reason  of  the 
case,  a  person  not  knowing  that  he  was  committing  an 
injury  may  publish  or  sell  a  work,  of  which  the  copy- 
right is  in  another,  with  perfect  innocence.  The  act, 
speaking  of  the  person  publishing  or  selling,  says,  that 
it  must  be  with  notice  that  the  work  was  unlawfully 
printed.  The  situation  of  the  printer  is  more  onerous: 
he  may  be  an  offender  within  the  terms  of  the  act,  and 
liable  to  its  penalties,  even  when  it  is  possible  that  he 
may  have  acted  in  ignorance  that  he  was  committing  a 
wrong  upon  any  one.  The  booksellers  might  therefore 
have  innocently  published  this  work,  though  it  was  a 
breach  of  Dr.  Granvilk^s  contract.     There  may,  no 


TkoK  if  M0  qmuAm  bvt  tint  a  own  cf  eq«it]r  viB 
ynM0X  s  fiwliMyT  ikm  a  ^iciktiaB  cf  i 
w3l  faterpoK;  to  mtiJUi  s  {vrtj  firoB 
set  aflKumltDg  to  sodk  Tk^atkn,  enm  if  dot  paitj  liad 
aoprerioat  nodee;  but  it  isdifficiih  tohoUapntr  to 
be  m  c^Seoder  widnn  the  act,  wha«  tlie  offenoe  chuged 
if  the  pnUicatioo  oftiHit  wliicfa  pmpoited  to  be  an  ofi- 
fffmX  worik,  and  teems  in  Act  to  bare  been  originaly 
altfaoagfa  tbe  Defendants  bad  no  dtle  to  pnbGsb  iL  It 
is,  I  tbinky  dear  tbat  tbese  persons  are  not  ofoider^  as 
bairing  printed  a  book  wbich  was  previonsi  j  in  existenoe 
as  a  composed  and  registered  bocJc.  Thoogb  a  party 
is  liable  to  be  restrained  bj  injunction  from  printing  a 
work  the  copyright  of  which  is  in  another  person  (a), 
that  dries  not  make  him  an  oflfender  within  the  act, 
unless  the  case  brings  him  within  the  predse  situation 
contemplated  (i).  The  act  is  remedial  to  some  extent, 
buty  so  far  as  the  forfeiture  is  imposed,  it  must  be  oon- 
strucd  strictly. 

Having  come  to  the  conclusion  that  the  Defendants 
have  not  made  themselves  subject  to  the  penal  clause  in 
question,  I  am  not  called  upon  to  consider  whether  a 
court  of  equity  is  a  court  of  record  within  the  meaning 
of  the  acts  41  Geo  3  and  54  Geo.  3,  or  whether  a  party 

(a)  Injunctions  before  the  Btat,  by  the  statute  had   expired,  4 

8   Ann.   c.    19,    4  ^Bur.   2315,  Burr.  2325,  2353,  2379 ;  and  see 

2317,  232S;  2  Bro.  P.  C.  137,  Id.  2399,  2407. 

Tom.  ed. :  after  the  term  given  (*)  See  4  Burr.  2381. 
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is  confined  to  the  Bpecific  remedy  pointed  out  by  the 
acts  41  Geo.  3,  c.  107,  and  54  Geo.  3,  c  156.  The 
Stat.  8  Ann.  c.  19,  has  not  pointed  out  any  particular 
remedy.  It  is  true  that,  where  an  act  creates  a  new 
right  and  provides  a  remedy,  many  cases  decide  that 
the  party  who  would  enforce  the  right  must  pursue  the 
remedy  given  by  the  act;  but  the  cases  decide  also, 
that  if  an  act  gives  a  right  or  imposes  a  duty,  and  does 
not  direct  in  what  manner  it  shall  be  enforced,  the 
courts  of  ordinary  jurisdiction  must  apply  the  appi*o- 
priate  remedies,  and  that  existing  remedies  are  not 
taken  away  by  a  statute  which  gives  a  new  one.  Be- 
tween the  passing  of  the  stat.  8  Ann.  and  that  of  the  41 
Geo.  3,  there  must  have  been  an  interval  of  time,  during 
which  the  courts  of  ordinary  jurisdiction  would  have 
been  bound  to  find  and  apply  the  proper  remedies  for 
giving  effect  to  the  former  statute  in  all  cases  within  its 
provisions ;  and  the  jurisdiction  thus  of  necessity  exist* 
ing  during  the  interval  is  not  taken  away  by  the  passing 
of  an  act  which  merely  gives  a  special  remedy.  I 
cannot,  therefore,  admit  the  argument  for  the  De- 
fendants, that,  because  the  statute  has  given  certain 
specific  remedies,  therefore  a  party  is  precluded  from 
any  other  remedy  which  is  proper  for  the  protection  of 
the  right  which  the  statute  gives  him,  and  which  he 
might  have  had  when  the  act  passed.  I  may  also  add, 
that,  if  the  question  was  merely  whether  the  remedy 
could  be  given  only  upon  motion  or  petition,  I  should 
feel  no  difficulty  in  directing  the  cause  to  stand  over^ 
for  the  purpose  of  making  the  motion  or  presenting  the 
petition. 
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1843. 


Ml§meni, 


I  desire  to  guard  myself  also  from  being  supposed  to 
express  any  opinion  whether  I  could  in  this  case  order 
the  delivery  up  of  the  copies  in  the  absence  of  Messrs. 
Green  ^  Simms:   the  paper  is  unquestionably  their 
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1843.  property,  and  it  would  be  an  anomaly,  if  I  could  order 
that  property  to  be  delivered  up  and  conyerted  into 
waste  paper  in  the  absence  of  the  parties  to  whom  it 
belongs. 

PriDciplcupon        The  remaining  question  is  as  to  the  costs.     The 

Court  gives  an  Plaintiff  has  succeeded  in  the  most  material  part  of  his 

prcS^of  the*  ^^*^®®  ^7  °*^^g  the  injunction  perpetual     The  suppo- 

unlawfui  work,  sition,  that  at  the  hearins:  of  the  cause  this  Court  could 

in  the  caie  of  ,     , 

piracj.  give  the  Plaintiff  something  beyond  the  account,  was, 

however,  erroneous.  It  is  true  that  the  Court  does 
not,  by  an  account,  accurately  measure  the  damage 
sustained  by  the  proprietor  of  an  expensive  work  from 
the  invasion  of  his  copyright  by  the  publication  of  a 
cheaper  book.  It  is  impossible  to  know  how  many 
copies  of  the  dearer  book  are  excluded  from  sale  by 
the  interposition  of  the  cheaper  one.  The  Court,  by 
the  account,  as  the  nearest  approximation  which  it 
can  make  to  justice,  takes  from  the  wrong-doer  all  the 
profits  he  has  made  by  his  piracy,  and  gives  them  to 
the  party  who  has  been  wronged.  In  doing  this  the 
Court  may  often  give  the  injured  party  more,  in  fact, 
than  he  is  entitled  to,  for  non  constat  that  a  single 
additional  copy  of  the  more  expensive  book  would  have 
been  sold,  if  the  injury  by  the  sale  of  the  cheaper  book 
had  not  been  committed.  The  court  of  equity,  how- 
ever, does  not  give  anything  beyond  the  account,  and 
I  therefore  think  the  Defendants  offered  all  that  the 
Plaintiff  was  entitled  to.  With  regard  to  the  costs 
incurred  subsequently  to  the  Defendants'  offer,  the  ob- 
servations of  Lord  Cottenham  in  MiUington  v.  Fox  are 
important  The  parties  there  were  perfectly  unconscious 
that  they  had  committed  a  wrong  by  the  use  of  another 
man's  mark ;  and  Lord  Cottenhamy  after  saying  that  the 
plaintiffs  were  entitled  to  their  decree,  adds,  that  this 
abstract  right  of  the  plaintiff  was  not  the  only  right  he 
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had  to  guard:  there  was  another  object  which  the 
Court  must  keep  in  view — ^that  of  repressing  unne- 
cessary litigation^  and  of  keeping  litigation  within  the 
bounds  which  are  essential  to  the  establishment  and 
vindication  of  the  rights  of  the  parties  (a).  If  a  plun- 
tiff,  inmiediately  after  the  suit  is  commenced,  is  offered 
and  may  obtain  all  he  seeks,  and  still  thinks  proper  to  go 
on  with  his  suit,  the  Court  may  give  him  his  decree,  but 
will  not  give  him  the  costs  of  the  suit  so  unnecessarily 
prosecuted.  I  think  that  is  the  whole  principle  of  the 
judgment  in  MilUngton  v.  Fox.  Lord  Coitenham  had  not 
his  attention  called  to  tlie  fact,  that  the  expense  of  filing 
the  bill  had  been  incurred  before  the  plaintiffs  received 
the  letter  offering  compensation,  and  he  certainly  forti- 
fies his  judgment  by  saying  that  the  defendants  in  that 
case  were  innocent  parties,  having  committed  the  wrong 
ignorantly,  which  cannot  be  said  of  Dr.  GranviUe  in  this 
case ;  but  I  think  I  am  justified  by  that  authority  in 
saying,  that  where  a  defendant  offers  to  give  all  that  a 
plaintiff  is  entitled  to,  and  the  plaintiff  refuses  the  offer, 
and  says,  ^^  Because  you  have  committed  a  fraud  I  will 
exercise  my  power  of  harassing  you  with  a  Chancery 
suit,"  this  Court  will  refuse  the  pluntiff  his  subse- 
quent costs  (&). 


1843. 


Judgment. 


In  KeUy  v.  Hooper  (c),  the  only  question  was,  up  to  what 
point  the  phuntiff  was  justified  in  prosecuting  his  suit. 
It  appears  to  me  that  in  this  case  the  Plaintiff  was  not 
bound  to  receive  the  affidavits  tendered  by  the  Defend- 
ants ;  and  with  respect  to  the  account  prayed,  I  think 
he  had  a  right  to  call  for  an  answer ;  I  cannot,  therefore, 


(fl)  3  Myl.  &  Cr.  363. 

{h)  See  some  late  cases  in 
which  orders  have  been  made  for 
dismissal  of  the  bill  on  motion  of 
the  defendant,  submitting  to  the 


plaintiff's  demand.  Pemberton  ▼. 
Topham,  1  Beav.  316;  Holden 
V.  Kynaslofi,  2  Beav.  205. 
(c)  1  Y.  &  ColL  C.  C.  107. 
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Judgmeni, 


Bay  that  I  think  the  PlaintifF  was  wrong  up  to  the  time 
of  getting  in  the  answer.  I  think  the  Plaintiff  is  entitled^ 
as  against  some  of  the  Defendants^  to  all  the  costs  up 
to  and  including  the  answer^  but  that  he  is  not  entitled 
to  his  costs  subsequent  to  that  time.  There  is  a  diffi- 
culty as  between  the  Co-defendants :  Dr.  Granmlky  by 
misleading  the  other  parties^  has  occasioned  the  suit)  and 
he  therefore  must  pay  the  costs  of  the  Defendants,  who 
have  been  misled  by  him.  Simms  Sf  San  had  some 
notice  of  the  Plaintiff's  claim,  but  the  time  of  that 
notice  does  not  appear.  The  other  Defendants  deny 
notice  altc^ther^  and  there  is  nothing  to  lead  to  the 
suspicion  that  they  had  notice.  I  shall,  unless  an  in- 
quiry is  asked,  direct  the  Plaintiff  to  pay  all  the  De- 
fendants (except  Dr.  Granville)  their  costs,  and  add 
them  to  his  own  costs,  to  be  paid  by  Dr.  GranvUk; 
but  if  Dr.  Granvilk  desires  it,  I  will  direct  an  inquiry 
whether  the  other  Defendants  had  notice  of  the  Plain- 
tiff's right,  and  when  they  had  such  notice. 


The  counsel  for  the  Plaintiff  stated  that  his  right  to 
the  relief  which  he  sought  was  founded,  not  only  upon 
the  breach  of  the  contract  by  Dr.  Granvilk^  but  also 
upon  the  fact  that  the  ^^  Hand  Book''  was  a  literal  copy 
of  the  Plaintiff's  book,  so  far  as  it  related  to  Bath,  with 
a  few  very  minute  alterations,  as  would  appear  by  com- 
parison of  the  two  books,  which,  owing  to  the  injunc- 
tion haying  been  submitted  to,  it  had  not  been  thought 
necessary  distinctly  to  make  at  the  hearing,  and  that 
the  judgment  pronounced  was  not  therefore  condusiye. 
This  fact  was  not  disputed  by  the  coimsel  for  the 
Defendants. 
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Vice-Chancellor: — 

I  gave  my  opinion  upon  this  case^  upon  the  supposi- 
tion that  the  injury  complained  of^  or,  at  all  events,  that 
the  grounds  upon  which  alone  I  had  been  asked  to  give 
relief,  was  the  violation  of  that  part  of  Dr.  GranmUes 
agreement  by  which  he  had  bound  himself  not  to  write 
any  work  similar  to  that  which  he  had  agreed  to  write 
for  the  Plaintiff,  and  not  that  the  "  Hand  Book**  was 
a  copy  of  the  Plaintiff's  work.  Assuming  this,  I  was 
of  opinion,  that,  however  the  Plaintiffs  might  be  entitled 
to  the  injunction  of  this  Court  to  protect  them  agunst 
a  breach  of  Dr.  Granvilk*s  agreement,  and  preserve  to 
them  their  copyright  in  specie,  the  Defendants  were  not 
offenders  within  the  penal  clauses  of  the  statutes  referred 
to,  which  clauses  (as  I  understand  them)  suppose  the 
unlicensed  printing  and  publishing  of  a  book  previously 
composed  and  registered,  and  do  not  extend  to  the  print- 
ing and  publishing  of  a  new  work,  although  such  printing 
and  publishing  might  be  a  violation  of  the  Plaintiff's 
rights,  and  an  injury  to  his  copyright  in  an  existing 
work.  I  was  told,  however,  and  I  do  not  understand 
the  fact  to  be  denied, — that  the  "  Hand  Book  "  is,  to  a 
great  extent,  a  literal  copy  of  that  part  of  the  Pkdntiff's 
work  which  relates  to  Bath  ;  and  as  to  the  rest,  that  it 
is  merely  what  I  may  term  a  colourable  alteration  of  the 
same  work.  The  question  then  arises, — whether,  upon 
the  fact  which  is  now  before  me,  the  Plaintiff  is  entitled 
to  the  specific  relief  which  he  asks,  on  the  ground  that 
any  of  the  Defendants  is  an  offender  within  the  penal 
clauses  of  the  statutes  for  the  protection  of  literary  pro- 
perty. 


1843. 


AprU26ik. 
Judpnent. 


I  adverted  in  my  former  judgment  to  the  differences 
which  occur  in  the  several  statutes,  not  only  in  the 
nature  of  the  offences  which  they  specify, — in  the 
amount  of  the  penalties,  and  in  the  remedies  for  recover- 
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Judgment. 


ing  them^ — ^but  also  in  the  description  of  the  property 
to  be  protected.  In  the  stat.  8  Ann.  it  is  books  then 
composed  and  not  printed  and  published,  or  thereafter 
to  be  composed ;  and  in  the  54  Geo.  3,  books  composed 
but  not  printed  or  published,  or  thereafter  to  be  com- 
posed and  printed  and  published.  These  statutes,  being 
in  pari  materia,  are  to  be  constnied  with  reference  to 
each  other,  and  they  are  in  their  general  provisions  no 
doubt  remedial,  and  therefore  to  be  construed  liberally, 
so  as  to  suppress  the  mischief  and  advance  the  remedy ; 
but  so  far  as  respects  those  clauses  which  are  purely 
penal,  it  is  dear  that  any  party  to  be  affected  by  them 
must  be  brought  strictly  within  their  operation.  The 
stat.  8  Ann.  creates  a  forfeiture,  but  leaves  the  courts 
of  ordinary  jurisdiction  to  deal  with  it  according  to 
thdr  ordinary  principles.  It  is  under  the  subsequent 
statutes,  in  which  a  court  of  equity  is  named,  that  this 
C!ourt  must  interfere, — ^if  it  does  interfere, — ^to  give 
effect  to  the  forfeiture.  I  cannot,  for  this  purpose,  in 
order  to  render  the  later  statutes  more  stringent,  im- 
port into  them  any  part  of  the  8  Ann.  which  the  l^is- 
lature  has  not  embodied  in  them  (a).  But,  taking  all 
these  acts  for  the  protection  of  literary  property  as  they 
stand,  I  am  of  opinion,  for  the  reasons  I  have  already 
stated,  that,  whatever  may  be  the  liability  of  a  party  to 
an  action  for  damages,  or  to  an  injunction,  he  does  not 
become  subject  to  these  purely  penal  clauses,  unless  the 
work,  the  copyright  of  which  has  been  invaded,  had 
been  registered  as  well  as  composed,  at  the  time  the 
act  is  done  to  which  the  penalty  and  forfeiture  would 
attach. 


(a)  See  White  y.  Geroch^2B. 
&  A.  288,  in  which  it  was  held, 
upon  these  statutes,  construed 
with  reference  to  each  other,  that 
the  author  of  a  book  printed  and 


published  did  not,  by  publishing 
the  work  before  he  printed  it,  lose 
his  remedy,  under  the  54  Geo.  8, 
in  respect  of  a  piracy  after  it  was 
printed. 
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Applying  this  principle,  in  the  first  place,  to  the 
Defendants  Simms  Sf  Sony  who  have  in  their  possession 
373  copies  of  the  ^^  Hand  Book/'  I  have  looked  into  the 
pleadings  to  see  what  the  case  before  me  is  with  respect 
to  these  points.  There  are  some  general  allegations  in 
the  bill,  but  there  is  no  statement  of  the  time  when  the 
Plaintiff's  work  was  entered,  and  there  is  no  evidence  or 
admission  in  the  answer  of  the  time  or  tunes  at  which  the 
Plaintiff's  book  was  composed,  entered,  or  printed.  The 
case  in  fact  was  evidently  not  framed  with  any  distinct 
view  to  the  point  of  forfeiture ;  and  the  result  is,  that 
there  are  not  such  facts  before  me  as  would  justify  me 
in  deciding  that  the  Defendants  Messrs.  Simms  are  to 
be  visited  with  the  forfeiture  as  offenders  within  the  act^ 
The  same  observations  will  apply  to  the  other  Defend- 
ants ;  but  as  r^ards  Tilt  8f  Boffue,  they  are  not  now 
in  possession  of  any  of  the  copies,  and  Dr.  Granvilk  has 
one  copy,  which  is  not  for  sale. 


1843. 


JudgvunU 


I  do  not  see  any  ground  for  altering  the  decree  which 
I  have  already  expressed  my  intention  to  make.  I  may 
observe,  that  the  claim  which  I  have  been  called  upon 
to  consider  is  the  right  of  the  Plaintiff  to  enforce  the 
extreme  penalty  which  the  law  imposes  in  the  most 
aggravated  case, — a  right  which  the  absence  of  prece- 
dent shews  to  have  been  scarcely  ever  resorted  to,  and 
therefore  not  to  be  practically  necessary  for  the  protec- 
tion of  literary  property. 
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27MofK/28<A  ATTOKNEY-GENEKAL  v.  LUCAS. 

The  hosband  X  HIS  information  was  filed  under  the  Marriage  Act, 
pSi^'^  (4  Geo.  4,  c  76  (a) ),  at  the  relation  of  R.  Jago.  The 
marriage  with    information  stated,  that  Elizabeth^  the  wife  of  the  De- 

a  minor,  by 

falsely  swearing  fondant  Philip  LucoSy  was  the  only  child  of  the  relator, 
of  her  parent  <uid  was  an  infant  of  the  age  of  nineteen  years :  that  on 
^^^«^^:  the  24th  of  August  preceding,  the  Defendant  rhilip 
peiied  to  dis-      Lucas  applied  for  and  obtained  a  license  for  the  solem- 

coTer  the  facts 

relating  to  such  nization  of  a  marriage  between  himself  and  the  said 
an  formation    EKzabethy  and  that  on  the  31st  of  August  the  marriage 

under  the  Mar-  ^^  solemnized  by  virtue  of  such  license:  that  the 

riage  Act,  (4        ^  ^ 

Geo.  4,  c.  76,    license  was  procured  by  means  of  the  Defendant  Philip 

1.  23),  seeking  ,  i  i  .  i         i  /. 

the  forfeiture  Lucas  sweanng,  among  other  things,  that  the  consent  of 
hi  the  wife?'  *^®  relator  to  such  marriage  had  been  obtained,  whereas 
property,  and  a  ^he  Defendant  well  knew  that  such  consent  had  never 

settlement  of  ^ 

the  same  upon    been  given,  but  on  the  contrary,  that  the  said  marriage 

iitue.  had  been  solemnized  without  the  consent  of  the  relator 

or  his  wife,  (the  mother  of  the  s^d  Elizabeth)  i  and  that 
the  relator  and  his  said  wife  had  always  objected  there- 
to, alleging  divers  circumstances  in  evidence  thereof, 
and  in  particular  that  the  Defendant  induced  the  s^d 
Elizabeth  to  leave  the  relator's  house  clandestinely,  pre- 
vious to  and  for  the  purpose  of  the  said  marriage :  that 
the  Defendant  had  in  his  possession  various  letters  and 
papers,  from  which  the  truth  of  the  said  allegations 
would  appear.  The  information  alleged,  that  the  said 
Elizabeth  was  entitled  to  certain  real  and  personal  pro- 
perty, expectant  on  the  decease  of  the  relator  and  his 
wife ;  and  it  prayed  a  declaration  that  the  Defendant 
Philip  Lvxios  had  forfeited  all  interest  in  such  property, 
and  that  an  account  might  be  taken  of  all  the  property 
to  which  the  said  Elizabeth  was  entitled  at  the  time  of 

(a)  Sect.  23. 
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her  marriage^  and  that  the  same  might  be  settled  under 
the  direction  of  the  Court  for  the  benefit  of  the  said 
Elizabeth  and  her  issue.  The  Defendant  Philip  Lucca, 
by  his  answer  admitting  the  marriage^  insisted  that  he 
was  not  bound  to  answer  whether  the  s^d  Elizabeth 
was  not  a  minor^ — whether  he  did  not  obtdn  the  license 
by  swearing  that  he  had  the  consent  of  the  relator,  or 
whether  the  marriage  took  place  by  virtue  of  such 
license,  or  whether  the  relator  had  always  withheld 
his  consent,  or  as  to  the  circumstances  stated  as  evidence 
thereof;  for  the  Defendant  said  that  it  appeared  on  the 
face  of  the  information  that  the  same  was  filed  for  the 
purpose  of  having  it  declared  that  he  had  forfeited  his 
interest  in  the  real  and  personal  estate  of  the  s^d  EKza" 
bethy  and  of  enforcing  such  forfeiture ;  and  further,  that 
he  was  thereby  charged  with  matters  which  would,  if 
true,  render  him  liable  to  an  indictment  and  to  punish- 
ment for  misdemeanor. 


667 
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Exceptions  for  insufficiency  were  taken  with  respect 
to  the  facts  which  the  Defendant  had  so  declined  to 
answer.  The  Master  reported  the  answer  sufficient,  and 
exceptions  were  taken  to  the  Master's  report 


Mr.  RoupeU  and  Mr.  BiUon,  for  the  inibrmant. 


This  is  one  of  the  cases  in  which  the  Court  has  a  spe- 
cial jurisdiction  by  statute  to  give  relief,  notwithstand- 
ing that  relief  be  the  enforcing  of  a  forfeiture :  Attorney^ 
General  v.  Mullay(a).  But  this  is  not  in  the  nature  of 
a  forfeiture,  although  nominally  so :  it  is  merely  a  pre- 
servation to,  or  a  continuance  in,  the  wife  of  her  interest 
in  her  own  property, — the  object  of  the  information  being 


Argument. 


(a)  4  Rubs.  329. 
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to  modify  that  interest  by  a  settlement  of  it  upon  her- 
self and  issue :  Duplessis  v.  The  Attomey-General  {a), 
Wrottesky  v.  Bendish(b),  Chauncey  y.  Tahourden  {c), 
Lucca  y.  Evans  {d),  Chancey  v.  Fenhoulet  {e)y  Fane  y. 
Adee  (g)i  Lard  Uxbridge  y.  8taveland{h\  Smith  y. 
Bead  {%),  Bateler  y.  AlUngton  (A),  Bird  y.  Hardwiche  (I). 

The  rule,  that  a  defendant  shall  not  be  compelled  to 
answer  with  respect  to  circumstances  which  might  occa- 
sion a  loss  or  forfeiture  of  property,  applies  only  where 
that  forfeiture  is  to  be  enforced  at  law ;  if  the  relief  is 
to  be  given  in  equity,  the  defendant  must  answer,  how- 
ever prejudicial  to  his  interests  the  answer  might  be : 
this  is  proved  by  the  common  practice  of  the  Court, 
and  the  cases  are  consistent  with  it.  The  defence,  on 
the  alleged  ground  of  the  liability  to  punishment  as 
for  a  misdemeanor,  is  answered  by  the  fact  that  such 
liability  does  not  exist:  Bex  v.  Thomas  Foster {jn), 
WoodmarCs  case{n).  There  are  some  of  the  facts  to 
which  the  objections  to  answer  certidnly  do  not  apply. 

Mr.  Tinney  and  Mr.  Heathfieldy  for  the  Defendant, 
cited  Claridge  v.  Hoare{o)y  Beame's  PI.  Eq.,  p.  263, 
Orme  v.  Crockford(p)y  Monnvis  v.  Monnins  (q) ;  and  con- 
trasted the  provisions  in  the  act  upon  which  the  suit 
was  founded  with  those  of  the  acts  9  Ann.  c  14,  s.  3, 
against  gaming,  and  7  Geo.  2,  c  8,  s.  2,  against  stock- 
jobbing, which  contain  special  provisions  requiring  an 
answer  to  be  given.     As  to  the  sejmration  of  the  dis- 


(a)  1  Bro.  P.  C.  415,  Tom. 


ed. 


{h)  3  P.  Wms.  235. 
(c)  2  Atk.  392. 
(<0  3  Id.  260. 
(«)  2  Yes.  265. 
(g)  1  Eq.  Ca.  Ab.  77. 
{h)  1  Ves.  56. 


(f)  1  Atk.  527. 

{k)  3  Id.  453. 

(/)  1  Vern.  109. 

\m)  Russ.  &  Ry.  Cr.  Ca.  459. 

(»)  1  Leach,  Cr.  Ca.  64,  n. 

(o)  14  Ves.  59. 

(p)  13  Price,  376. 

(7)  2  Rep.  in  Cha.  36. 
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covery,  which  might  be  harmless,  from  that  which  dearly 
led  to  forfeiture  or  penalty,  they  referred  to  Paxton 
V.  Douglas  (d).  The  Order  XXVIII,  of  August,  1841, 
enabled  the  Defendant,  by  answer,  to  decline  answering. 


Vice-chancellor  : — 

The  object  of  the  suit  is  to  deprive  the  husband  of 
property  which  he  acquires  in  his  marital  right.  A 
court  of  equity  compels  a  defendant  to  give  discovery 
generally  in  aid  of  the  plaintiflTs  case;  but  whatever 
the  merits  of  the  case  may  be,  there  are  certain  ques- 
tions which  the  defendant  is  not  bound  to  answer. 
Among  these  are  questions  the  answers  to  which  would 
involve  the  disclosure  of  privileged  communications,  and 
such  matters  as  may  subject  the  defendant  to  pains,  pe- 
nalties, and  forfeitures.  With  respect  to  these  questions  it 
is  perfectly  immaterial  whether  the  objection  be  taken  by 
demurrer  or  answer:  the  defendant  is  equally  protected. 
The  thirty-eighth  Order  of  August,  1841,  therefore,  has 
no  application.  That  Order  was  not  necessary  in  such 
a  case:  it  was  intended  to  provide  for  cases  in  which 
the  defendant  could  not  previously  protect  himself  by 
answer.  I  think  this  case  is  not  of  that  class  in  which 
the  fact,  the  subject  of  inquiry,  has  been  attended  with 
a  mere  determination  of  interest  by  force  of  an  original 
limitation,  but  that  the  present  case  is  within  the  rule 
applicable  to  penalties  and  forfeitures,  and  that  the 
Defendant  cannot  therefore  be  compelled  to  answer  any 
of  the  interrogatories  which  are  the  subject  of  these 
exceptions. 


1843. 
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Judgment, 


It  has  been  argued,  however,  that  a  different  principle 
applies  where  the  bill  is  for  relief  as  well  as  discovery. 


VOL.  IL 


(a)  16Ve«.  239;  19  Id.  225. 
QQ 


H.  W. 
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and  the  effect  of  the  discovery  is  to  be  worked  out  io 
equity.  ThiB  distinction  is  not  to  be  found  in  any  of 
the  cases,  and  it  appears  to  me  to  be  unfounded  in  prin* 
ciple.  I  think  I  should  be  introducing  an  unmfiuiing 
refinement,  if  I  decided  that  the  same  priociple  did  not 
govern  the  case,  whether  the  relief  was  at  law  or  in 
equity. 

Exceptions  overruled. 


4^,  HQeh,  and 
2XHh  April, 

The  testator 
bequeathed  the 
residae  of  his 
personal  estate 


MOKLEY  V.  RENNOLDSON. 
MORLEY  V.  LINKSON. 

We  RENNOLDSON,  by  his  will,  dated  the  4th  of 

November,  1834,  gave  and  bequeathed  all  his  household 

to^'damrfatn-   S^^^  ^^^  fumiture,  plate,  glass,  linen,  china,  books, 
upon  trust  for 
her  mainten- 
ance and  iup. 
port,  antil  she 
attained  twen- 
ty one,  or  mar- 
ried with  the 
consent  of  his 
trustees  under 
that  age,  and 
upon  her  at- 
taining such 
age  or  her  mar- 
riage, for  her 
separate  use, 
with  remainder 


prints,  and  pictures,  unto  and  to  be  equally  divided  be- 
tween his  wife  Emma  and  his  daughter  Margaret ;  and 
he  also  gave  to  his  said  wife  and  daughter  Margaret^ 
the  sum  of  150/.  each  for  mourning,  to  be  paid  to  them 
within  two  calendar  months  next  after  his  decease ;  the 
said  legacy  to  his  daughter  to  be  paid  and  applied  to  her 
use  by  his  executors,  if  she  Iiad  not  then  attained  twenty- 
one.  And  he  gave  his  leasehold  house  in  Turner-street 
unto  his  wife,  and  directed  that  she  should  provide  a 


to  her  children ; 

and  in  case  of  her  death  without  issue,  he  bequeathed  the  same  to  certain  legatees  in  remain- 
der. The  testator  afterwards  declared  by  a  codicil,  that,  in  consequence  of  a  nervous  debility, 
his  daughter  was  unfit  for  the  control  of  herself,  and  his  will  was  that  she  should  not  marrj, 
and  in  case  of  her  marriage  or  death,  he  gave  the  property  he  had  bequeathed  to  her  OTer 
to  the  same  legatees  in  remainder. 

Heldf  that  the  limitation  over  by  the  codicil,  being  in  general  restraint  of  marriage,  was 
Toid  as  to  the  life-interest  of  the  daughter. 

That  the  Court  would  not  inquire  into  the  fact  of  whether  the  testator  was  mistaken  or 
not,  with  reference  to  his  daughter's  health  or  capacity. 

Whether  the  interest  in  remainder  bequeathed  to  the  children  of  the  daughter  by  the 
will  was  revoked  by  the  codicil ;  quaere. 

The  legatees  of  two-sixths  of  the  residuary  fund,  expressed  by  the  codicil  to  take  in  re- 
mainder  in  case  of  the  marriage  or  death  of  the  daughter,  being  out  of  the  jurisdiction,  the 
Court  msde  the  declaration  of  right  with  respect  to  the  other  four  sixth  parts  only. 
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suitable  apartment  therein  for  the  residence  of  his  said 
daughter  Margaret^  so  long  as  she  should  remain  single 
and  unmarried^  and  desired  to  live  with  his  wife^  to 
whose  care  he  strongly  recommended  her.  And  he 
gave  and  bequeathed  the  residue  of  his  personal  estate 
to  trustees  therein  named,  upon  trust  to  pay  and  apply 
certain  sums  for  the  benefit  of  his  said  wife,  and  his 
daughter  Emma^  and  the  issue  of  his  daughter  Emma^ 
and  upon  further  trust  to  pay  and  apply  all,  or  a  com- 
petent part  (in  the  discretion  of  his  trustees)  of,  the 
residue  of  the  annual  proceeds  of  the  trust  monies,  in 
the  maintenance  and  support  of  his  daughter  Margarety 
until  she  should  attain  twenty-one,  or  be  married  under 
that  age  with  the  consent  of  the  said  trustees,  or  the 
greater  number  of  them,  in  such  manner  as  the  trustees 
should  think  fit ;  and  the  remiunder  of  such  annual  pro- 
ceeds, from  time  to  time,  to  be  added  to  the  principal ; 
and  immediately  after  his  daughter  Margaret  should 
attain  the  age  of  twenty-one,  or  be  married  under  that 
age  with  such  consent  as  aforesaid,  then  upon  trust  to 
pay  the  interest  and  dividends  of  the  said  residue  of  the 
trust  monies  unto  his  daughter  Margarety  for  her  sole 
use  and  benefit,  without  power  of  anticipation;  and 
after  her  decease,  he  directed  that  the  residue  of  the  said 
trust  monies  should  be  in  trust  for  all  and  every  her 
child  and  children,  as  therein  mentioned.  And  in  case 
his  said  daughter  should  die  without  leaving  any  such 
child  or  children,  he  directed  that  his  said  trustees  should 
stand  possessed  of  the  said  trust  monies,  or  so  much 
thereof  as  remained  undisposed  of,  upon  trust  to  pay 
and  transfer  three  fourth  parts  thereof  unto  his  daughter 
Emmay  and  his  nephews  Wilham  Rennoldson  and  John 
DahoHy  equally,  and  the  other  fourth  part  tliereof  unto 
his  niece  Mary  Harvet/y  for  her  separate  use. 


1848. 


statement. 


By  a  codicil,  dated  the  15th  of  February,  1836,  the 
QQ  2 
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testator  revoked  the  last-mentioned  ultimate  bequest  of 
the  residue  of  his  personal  estate  in  fourths^  in  case  of 
the  death  of  his  daughter  Margaret  without  issue^  and 
bequeathed  one  moiety  of  the  same  to  his  daughter 
Emmaf  and  the  other  moiety  to  his  said  nephews  and 
niece :  and  he  appointed  the  Defendant  R.  Linksan  exe- 
cutor and  trustee^  instead  of  one  of  the  first-named  exe- 
cutors, who  was  dead. 


The  testator  made  a  second  codicil,  dated  the  30th  of 
October,  1836,  upon  which  the  question  in  the  cause 
arose :  this  codicil  was  as  follows: — ^^  In  consequence  of 
the  continued  nervous  debility  under  which  my  daugh- 
ter Margaret  is  labouring,  (originally  occasioned  by  a 
fright  at  the  age  of  five  years),  and  considering  that  it 
totally  unfits  her  for  the  control  of  herself,  I  deem  it 
advisable,  for  her  better  protection  and  of  the  several 
legacies  and  bequests  to  her  by  my  said  will,  to  direct 
that  my  trustees  and  executors  shall  apply  all  monies 
bequeathed  to  my  said  daughter  for  her  use  and  benefit, 
in  such  manner  as  they  shall  think  fit,  and  the  most  for 
her  comfort  and  welfare,  and  my  will  and  mind  is  that 
for  the  reason  aforesaid  my  said  daughter  Margaret  shsU 
not  at  any  time  contract  matrimony;  and  in  case  of  the 
marriage  or  death  of  my  said  daughter  Margaret,  then  I 
direct  that  the  trustees  and  executors  for  the  time  being 
shall  stand  possessed  of  all  the  residuary  stocks,  funds, 
and  securities,  which  I  have  bequeathed  to  her,  as  men- 
tioned in  my  said  will,  and  pay  and  transfer  one  half 
part  thereof  unto  my  daughter  Emma,  and  the  other 
half  part  thereof  unto  and  equally  between  my  nephews 
William  Rennoldson  and  John  Dalton,  and  my  niece 
Mary  Harvey,'' 


The  testator  died  in  February,  1837,  leaving  all  the 
said  legatees  surviving.      The  executors,  Morley,  Sad- 
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gravBy  Grahaniy  and  Linkson,  proved  the  wilL  After 
providing  for  the  legacies,  there  was  a  residue  of  about 
5000i  Three  per  Cent-  Stock, 

On  the  9th  of  January,  1842,  the  testator's  daughter 
Margaret  intermarried  with  R.  Linkson,  one  of  the  exe- 
cutors. The  bill  was  filed  by  the  other  three  executors 
to  obtain  the  declaration  of  the  Court  on  the  rights 
of  the  parties,  as  they  might  be  affected  by  the  marriage 
of  Margaret,  and  that  the  trusts  might  be  performed 
under  the  direction  of  the  Court  The  Defendants  were 
the  testator's  widow,  his  daughter  Emmay  an  infant,  it 
Linkson  and  Margaret,  his  wife,  William  Rennoldson, 
John  DaltoHy  and  Mary  Harvey  and  her  husband. 

The  Defendant  William  Rennoldsan  submitted,  that  the 
te8tator*s  residuary  estate,  on  the  marriage  of  his  daugh- 
ter, became  payable  to  the  other  persons  named  in  the 
second  codicil :  or,  if  Margaret  had  not  attained  twenty- 
one  when  she  married,  and  had  married  without  the 
said  consent,  then  that  only  a  part  of  the  interest  of  the 
residue  ought  to  be  applied  for  her  benefit  during  her 
life  or  her  minority,  or  at  all  events  that  he  was  entitled 
to  one-third  of  a  moiety  of  the  residue,  in  the  event  of 
the  death  of  Margaret  without  children.  The  testator's 
widow,  and  his  daughter  Emma,  an  infant,  submitted 
their  rights  to  the  Court.  John  DaUon  and  Mary  Harvey 
and  her  husband  were  out  of  the  jurisdiction,  and  did 
not  appear  in  the  cause. 

The  Defendants  R.  Linkson  and  Margaret,  his  wife^ 
submitted  that  the  second  codicil  did  not  operate  as  an 
alteration  of  the  benefits  given  to  Margaret  and  her 
children  by  the  will;  and  that  the  codicil  was  made 
when  the  testator  was  at  a  very  advanced  age,  and  suffer- 
ing from  acute  disease,  and  under  a  mistaken  notion  of 
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the  state  of  his  daughter's  health;  and  that  ndtherthen 
nor  previously  was  she  under  any  nervous  debility  unfit- 
ting her  for  the  control  of  herself.  They  admitted  that 
her  health  had  been  for  a  short  time  impaired  by  a 
fright  when  about  five  years  old,  but  said  that  she  very 
soon  recovered  from  the  effects  of  it. 

Jane  Idnkson^  a  child  of  R.  Linkson  and  Marfforei,  his 
wife,  bom  afler  the  commencement  of  the  suit,  was 
made  a  party  by  supplemental  bilL 


Argutneni.         At  the  hearing — 

Air.  Teed  and  Mr.  Rogers^  for  the  Phuntiffs. 

Mi.Bomilly^  for  the  Defendants  Linkson  and  wife, 
and  their  child. 

The  testator  has  by  the  codicil  attempted  to  impose 
an  absolute  restriction  on  the  liberty  of  marriage,  and 
to  fortify  it  by  a  penalty.  This  the  law  does  not  per- 
mit :  Low  V.  Peers  (a),  Hartley  v.  Rice  (i).  It  is  not 
necessary  to  contend  that  a  party  may  not  in  some 
cases  create  a  valid  limitation  of  property  until  mar- 
riage, or  that  he  may  not  alter  his  bounty  upon  that 
event ;  but  in  all  cases  it  is  always  a  question  of  inten- 
tion, whether  the  testator  truly  intends,  on  such  an 
event,  the  benefit  of  the  object  in  whose  favor  the  le- 
gacy is  limited  over,  or  bona  fide  intends  the  simple 
performance  of  the  condition,  or  whether  his  real  object 
be  to  compel  the  celibacy  of  the  legatee.  In  the  for- 
mer case  the  limitation  may  be  good,  in  the  latter  it  is 
invalid.  Thus,  "  when  on  any  condition,  however  re- 
strictive of  marriage,  the  legacy  is  given  over  to  pious 


(a)  4Burr.  2225;5'.(7.,C.  J. 
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uses,  the  intention  of  the  party  shall  be  deemed  to  re- 
gard those  uses,  and  not  to  have  aimed  at  the  objec- 
tional  purpose  of  restraining  marriage  (a).''  So,  again, 
the  testator  may  make  the  consent  of  another  person  to 
the  marriage  a  lawful  condition ;  but  if  he  requires  the 
consent  of  a  person  whose  interest  it  is  to  refuse,  or  who 
would  unreasonably  refuse,  the  condition  is  void  {b). 
The  validity  of  every  limitation  until  marriage  de])ends 
upon  the  intention ;  and,  if  found  to  be  in  general  re- 
straint of  marriage,  there  is  no  case  in  which  the  limit- 
ation in  that  respect  has  been  upheld,  except  where 
the  legatee  was  the  testator's  own  widow :  Rishton  v. 
Cobb  [c)y  Keily  v.  Monch  (rf).  Long  v.  Dennis  [e).  In 
this  case  there  is  no  room  for  argument,  that  any  other 
purpose  than  restraint  of  marriage  is  intended :  that  is 
the  express  object  and  condition  of  the  revocation- 
If  it  be  argued  that  the  restraint  is  to  be  supported  as 
reasonable  for  the  cause  assigned, — the  incapacity  of 
the  party,— as  it  would  be  held  to  be  during  infancy, 
the  answer  is  that  the  incajmcity  is  negatived  by  the 
fact,  which  is  assumed  on  all  sides,  that  the  legatee  has 
actually  married.  If  she  were  under  a  mental  incar 
pacity,  the  marriage  w^ould  be  null,  and  the  condition 
unbroken.  The  Defendant  Margaret  and  her  husband, 
however,  deny  the  existence  of  any  weakness  of  mind 
such  as  the  testator  intimates.  If  the  opinion  which 
the  testator  has  expressed  in  his  codicil  be  conclusive, 
it  will  be  sufficient  in  all  cases  to  express  that  opinion, 
and  the  principle  against  restraints  on  marriage  becomes 
a  nullity.  If  the  language  of  the  codicil  be  not  con- 
clusive on  this  question  of  fact,  and  the  question  be 
itself  material,  assuming  the  capacity  in  the  legatee  to 
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(xmtnict  marriage,  then  the  Defendants  are  entitled 
to  have  the  &ct  of  the  soundness  and  oompetency  of 
mind  of  the  l^atee  inquired  into,  and  determined  by 
the  Court,  before  the  validity  of  the  limitation  over  be 
determined. 

Mr.  Anderdon  and  Mr.  CrippSy  for  the   Defendants 
Emma  Rennoldsan  and  Emma  Rennoldsony  the  younger. 

In  the  cases  in  which  the  condition  has  been  held  to 
have  been  Toid,  as  in  restraint  of  marriage,  there  has 
been  no  gift  over,  and  the  condition  was  r^arded  as 
only  in  terrorem.     The  knowledge  which  the  testator 
must  have  possessed  of  the  state  of  his  daughter's  mind 
would  qualify  him  to  judge  of  her  competency  for  self- 
control;   and  the  reasonableness  of  the  restraint  has 
been  always  treated  as  the  test  of  its  propriety.     Hie 
case,  therefore,  falls  within  the  principles  adverted  to  by 
Lord  Thurlow  in  ScM  v.  Tyler^  as  supporting  conditi<His, 
although,  in  effect,  in  restraint  of  marriage.     There  is 
no  case  in  which  so  proper  a  restriction,  as  this  must  be 
allowed  to  be,  has  ever  been  considered  invalid.     Tlie 
testator  has  given  his  daughter  Emma  a  legacy,  for  a 
reason  which  he  has  assigned:    the   Court   will  not 
question  the  truth  of  the  fact,  for  the  purpose  of  de* 
priving  this  Defendant  of  her  legacy.    Even  if  he  were 
mistaken,  the  Court  will  not  alter  his  will,  for  the  pur- 
pose of  rectifying  the  assumed  mistake :  Smith  v.  MaU- 
land  (a),  KenneU  v.  Abbott  (i),  Campbell  v.  French  (c). 
The   utmost  that  Margaret  can  claim,  supporing  the 
condition  to  be  construed  as  imlawful  with  respect  to 
the  restraint  upon  her,  is  the  life- interest.      There  is 
no  authority  for  the  proposition  that  a  party  may  not 
make  the  marriage  of  A.  an  event  upon  which  property 
shall  pass  from  B.  to  C. :  that  is  no  restrsdnt  on  the 

(fl)  1  Ves.  jun.  362.  (h)  4  Ves.  802. 
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marriage  of  A.  The  gift  in  remainder  to  the  children 
of  Margaret  is  therefore  well  revoked^  and  passes  by 
the  codicil  to  the  legatees  over  in  the  case  of  her 
marriage. 

Mr.  Toller,  for  the  Defendant  WilUam  Rennoldsan, 
in  support  of  the  like  argument,  cited,  also,  Clarke  v. 
Parker  (a)  and  Malcolm  v.  (yCallaghan  (i).  The  limit- 
ation over  takes  effect  upon  breach  of  the  condition. 
There  is  no  principle  upon  which  the  Court  can  say 
that  the  parties  claiming  under  the  last  limitation  are  to 
be  excluded,  merely  for  the  benefit  of  those  taking  un- 
der the  first, — one  party  being  as  much  an  object  of 
the  testator's  bounty  as  the  other. 

Mr.  Romilhfy  in  reply,  as  to  the  alleged  revocation  of 
the  gift  to  the  children  of  Margaret^  stud  that  the  ex- 
pression in  the  codicil,  importing  the  testator's  inten- 
tion that  the  l^atee  should  forfeit  her  legacy  on  mar- 
riage, would  not  be  construed  to  imply  more  tiian  her 
own  interest  in  it :  the  reason  of  the  provision  obviously 
went  no  further;  and  the  same  provision,  in  case  of 
her  death,  would  be  made  intelli^ble  and  consistent 
with  the  will  by  reading  it  as  death  without  issue. 
The  testator  would  therefore  be  deemed  to  say,  tiiat,  if 
his  daughter  married,  she  should  lose  her  life-interest; 
if  she  died  without  issue,  the  capital  should  go  over. 
The  will  and  codicil  must  be  taken  together,  and  regard 
had  to  the  principle,  tiiat  a  revocation,  to  be  operative, 
must  be  as  distinctly  shcvm  as  the  original  gift.  Doe 
d.  Hearle  v.  Hicks  (c). 

The  following  cases  were  also  mentioned  in  the  argu- 

(«)  19  Ves.  13,  23.  (6)  2  Madd.  349. 

(c)  8  Bing.  475. 
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1843.  ment : — Stackpole  v.  Beaumont  (a)  ;  Marples  v.  Sain' 
bridge  {b);  Bird  v.  Hunsdon  (c);  Blachwell  v.  Bull  {d); 
Harvey  t.  jiston  (e) ;  Gordon  v.  Gordon  (/) ;  Pawys  v. 
Mansfield  {g)\  Doe  v.  Evans  (A) ;  and  the  following  text- 
books : — 1  Story^s  Equity  Jurisprudence^  p.  229,  8.  225 ; 
1  Jarman  on  WiUsy  c  27,  s.  3,  p.  836;  1  Fonbl  Tr.  Eq. 

Judgmtni.       259,  IL 


May  6/A. 
Judgment. 


Vice-Chancellor: — 

The  blU  is  filed  by  some  of  the  executors,  who  are 
trustees,  against  the  other  trustee,  who  has  married  the 
testator's  daughter  Margarety  and  against  the  other  par* 
ties  beneficially  interested,  or  claiming  to  be  interested, 
in  the  estate.  The  Pluntiffs  suggest,  that,  in  consequence 
of  Margaret's  marriage,  a  question  has  arisen,  whether  she 
is  entitled  to  the  income  of  the  fund  for  her  life,  or  whe- 
ther her  life-interest  has  not  become  forfeited,  and  vested 
in  the  ultimate  l^atees.  The  Defendants,  Mr.  Linkiim 
and  his  wife,  state  by  their  answer,  that,  although  the 
latter  had  suffered  some  time  from  nervous  debility,  yet 
that  her  healtli  was  perfectly  restored,  and  they  insist  that 
the  codicil  is  to  be  considered  as  merely  in  terrorem  and 
of  no  effect  The  whole  question  in  the  case  arises  be- 
tween Co-defendants,  and  no  other  facts  appearing,  I 
simply  have  to  determine  upon  the  face  of  the  will  as  it 
stands,  what  decree  I  ought  to  make. 


The  rule  of  the  civil  law  was  referred  to  in  the  ar^ 
gumcnt,  as  it  has  usually  been  on   questions  of  this 


(a)  3  Vea.  88. 
(6)  lMadd.590. 
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nature,  but  that  law — ^founded,  as  Lord  Loughbarovgh 
observes  (a),  on  social  maxims  and  public  polity,  so  es- 
sentially different  from  our  own,  as  to  render  it  difficult 
.to  conceive  how  it  could  have  been  adopted  by  our 
Courts  on  this  subjectr— has  not  been  followed  with 
regard  to  conditions  operating  in  restndnt  of  marriage. 
The  extent  to  which  the  civil  law  has  been  gradually 
departed  from  is  to  be  collected  from  Lord  Thurlow^s 
judgment  in  Scott  v.  Tyler  (i).  In  the  English  law  a 
distinction  has  been  taken  between  the  cases  in  which 
the  restraint  operates  as  a  condition  precedent,  and  those 
in  which  it  is  expressed  to  take  effect  as  a  condition 
subsequent.  A  distinction  has  also  been  made  as  to 
whether  it  is  a  particular  restraint,  (a  partial  and  rea- 
sonable restraint),  or  whether  it  is  a  general  restnunt ; 
and  the  decision  is  generally  made  to  depend  upon  the 
question,  whether  there  is  a  gift  over,  or  no  gift  over. 
In  Stackpole  y,  Beaumont  (c).  Lord  Loughborouffh  appears 
to  have  said,  that,  such  was  the  state  of  the  authorities, 
a  judge  could  not  be  considered  to  act  too  boldly  which- 
ever side  of  the  proposition  he  should  adopt  {d).  There 
are  some  points,  however,  which  seem  clearly  settled, 
according  to  the  law  as  administered  in  courts  of  justice 
in  this  country ;  one  is,  that,  if  the  restraint  is  a  general 
restraint,  and  the  condition  is  subsequent,  then  the  con- 
dition is  altogether  void,  and  the  party  retains  the  in- 
terest given  to  him,  discharged  of  the  condition;  that  is, 
supposing  a  gift  of  a  certain  duration,  and  an  attempt 
to  abridge  it  by  a  condition  in  restraint  of  marriage, 
generally  the  condition  is,  prim&  facie,  void,  and  the 
original  gift  remains.  But,  imtil  I  heard  the  argument 
of  this  case,  I  had  certainly  understood,  that,  without 
doubt,  where  property  was  limited  to  a  person  until 
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she  married^  and  when  she  married  then  over^  the 
limitation  was  good.  It  is  difficult  to  understand  how 
this  could  be  otherwise,  for  in  such  a  case  there  is 
nothing  to  give  an  interest  beyond  the  marriage.  If 
you  suppose  the  case  of  a  gifl  of  a  cert^  interest,  and 
that  interest  sought  to  be  abridged  by  a  condition,  you 
may  strike  out  the  condition,  and  leave  the  original  gift 
in  operation ;  but  if  the  gift  is  until  marriage,  and  no 
longer,  there  is  nothing  to  carry  the  gift  beyond  the 
marriage.  With  reference  to  that  point,  and  also  in 
order  that  the  grounds  of  my  decision  might  deariy 
appear  to  those  parties  agamst  whom  it  might  be,  I 
wished  to  look  into  the  authorities ;  and  I  am  satisfied, 
from  an  examination  of  the  authorities,  that  there  is  no 
reason  to  alter  my  ojunion,  that  a  ^ft  until  marriage, 
and  when  the  party  marries  then  over,  is  a  valid  limit- 
ation. In  the  case  of  a  widow  there  is  no  question  of 
the  validity  of  such  a  limitation.  It  was  decided  in 
Jordan  v.  Holkham  {a),  that,  where  an  estate  was  given 
during  widowhood,  the  estate  was  determinable  by  the 
second  marriage ;  and  an  annuity  given  during  widow- 
hood is  also  good.  Barton  v.  Barton  {b).  In  Scott  v. 
Tyler  (c),  Lord  Thurlow,  speaking  of  the  change  which 
the  civil  law  had  undergone  in  its  descent,  observes 
that,  in  the  novels,  widowhood  was  excepted,  and  an 
injunction  to  keep  that  state  was  a  lawful  condition  (cf). 
Scott  V.  Tykr  was  certainly  a  peculiar  case ;  but,  refer- 
ring to  the  canon  law,  Lord  TTiurlow,  citing  Godolpfun, 
says,  that  the  use  of  a  thing  may  be  given  ''during 
celibacy,  for  the  purpose  of  intermediate  mfuntenance, 
and  will  not  be  interpreted  maliciously  to  a  charge 
of  restraining  marriage"  (e) ;   affirming,  therefore,  the 
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general  doctrine,  that  a  gift  until  marriage  would  be 
good.  In  the  case  of  Law  t.  Peers  (a).  Chief  Justice 
Wilmot  goes  through  the  cases  upon  the  subject,  and 
shews  that,  according  to  his  apprehension  of  the  law, 
a  gift  until  marriage  is  perfectly  good.  He  notices 
the  case  of  college  fellowships,  of  customs  of  manors, 
of  limitations  of  estates  during  celibacy,  and  the  ex- 
press distinction  between  limitations  and  conditions; 
and  he  remarks,  that  that  distinction  is  recognised  and 
established,  and  that  the  conunon  law  allows  it.  I 
may  refer  to  the  cases,  and  amongst  them  to  the  later 
ones  of  Bird  v.  Hunsd(m{b)y  and  Marples  v.  Baiti" 
bridge  (c),  as  affirming  the  same  proposition.  In  those 
cases  all  the  reasons  the  Court  referred  to  were  super- 
fluous, if  a  limitation  during  celibacy  is  not  good. 
The  Court  might  have  taken  the  short  course,  and 
liave  said  that  it  was  in  the  nature  of  a  restraint,  and 
therefore  could  not  be  supported.  I  wish  to  exclude  the 
supposition,  that  I  proceed,  in  any  respect,  upon  the 
ground  taken  in  argument  upon  this  point. 
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The  question  to  be  considered  is  that  upon  which, 
in  fact,  I  reserved  my  judgment, — ^whether,  according 
to  the  true  intent  of  the  second  codicil,  it  must  be 
considered  as  confirming  the  gifts  made  by  the  will, 
and  then  seeking  to  determine  them  on  the  eyent 
of  marriage,  or  whether  it  was  not  a  complete  sub- 
stitution of  new  bequests,  amounting,  in  substance, 
to  a  limitation  during  celibacy.  Without  saying  the 
case  is  clear,  the  conclusion  to  which  I  have  come  is, 
that  this  codicil  does,  in  point  of  fact,  recognise  and 
confirm  the  prior  bequests  by  the  will.  The  testator 
does  not  intend  to  say,  "  I  substitute  a  new  bequest,** 
— but  he  says,  "It  is  advisable  for  her  better  protec- 


(a)  C.  J.  Wilmot's  Cases,  369. 
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tiouy  as  to  the  several  legacies  and  bequests  to  which 
by  my  will  she  is  entitled,  to  direct  that  my  trustees 
shall  apply  the  money  in  a  certain  way."  He  then  pro- 
ceeds to  say  his  will  is,  that  she  shall  not,  for  the  rea- 
sons he  has  mentioned,  contract  matrimony ;  and  that» 
in  case  of  her  marriage  or  death,  the  residuary  stocks^ 
funds,  and  securities  which  he  has  bequeathed  to  his 
daughter,  as  mentioned  in  his  will,  shall  go  over  to 
other  parties.  That  is  the  next  clause.  In  the  case 
of  Malcolm  v.  O^CaUaghan^  which  was  cited,  marriage 
with  consent  was  a  condition  precedent,  by  the  will, 
and  the  codicil  giving  the  legacy  to  the  survivor  of  the 
daughters  who  should  die  before  the  age  of  twenty-five, 
or  marriage  with  consent,  was  held  to  keep  alive  the 
condition.  The  testator  in  this  case  has  so  expressed 
himself,  as  to  import  an  intention  to  create  a  general 
restraint  upon  the  marriage  of  the  legatee,  and  the 
limitation  over,  with  that  object,  is  therefore,  prim& 
facie,  void.  I  need  not  repeat  the  cases  on  this  point, 
the  last  of  which  (Rishion  v.  Cobb  [a))  is  a  very  im- 
portant one,  although  there  were  some  words  in  that 
case  which  might  be  open  to  observation. 


The  only  other  point  upon  the  face  of  this  case  is, 
whether  circumstances  may  not  exist,  justifying  the 
testator  in  prohibiting  his  daughter  altogether  from 
contracting  marriage,  notwithstanding  the  general  rule 
I  have  mentioned.  Although,  upon  this  will  and  codicil 
taken  together,  the  testator  says  that  the  state  of  mind 
of  his  daughter  totally  unfits  her  for  the  control  of  her- 
self, it  is  impossible  to  read  the  will,  made  in  1834,  and 
tlie  codicil,  made  in  1836,  in  the  latter  of  which  the  tes- 
tator does  not  speak  of  any  new  fact  having  occurred, 
but  of  continuous  debility,  produced  by  an  antecedent 
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cause,  without  seeing  that  on  the  face  of  the  will  he 
admits  a  capacity  in  his  daughter  to  contract  marriage. 
He  supposes  it  in  1834, — he  supposes  the  same  state  to 
continue  at  the  time  of  making  the  codicil ;  and  on  that 
supposition  it  is  that  he  thinks  it  necessary  to  interpose, 
and  provide  by  his  will  that  she  shall  not  contract  mar- 
riage. Upon  the  face  of  these  instruments  there  is  a  re- 
cognition, therefore,  by  the  testator,  of  a  capacity  on  the 
part  of  his  daughter  to  contract  marriage ;  and,  there- 
fore, taking  the  case  as  unencumbered  with  any  other 
facts,  it  seems  to  me,  that  I  cannot  do  otherwise  than 
hold  that  this  is  a  conditional  gift  in  general  restraint 
of  marriage,  by  which  the  testator  seeks  to  cut  down  an 
interest  which  he  had  given  by  the  will,  and  therefore 
that  I  must  hold  this  to  be  a  void  condition.  Attending, 
however,  to  the  qualification  which  I  must  annex  to  the 
decree  in  respect  of  the  interests  of  the  absent  parties, 
— to  the  fact,  that  this  is  a  case  between  co-defendants, 
— and  to  the  suggestion,  that,  if  the  truth  of  the  case 
was  before  the  Court,  it  might  receive  a  different  con- 
sideration, all  I  at  present  decide  is,  that,  simply  reading 
the  will,  in  a  case  in  which  there  has  been  no  oppor- 
tunity for  contest  between  the  co-defendants  with  respect 
to  extraneous  circumstances,  I  am  of  opinion  that  the 
condition  is  invalid. 
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There  were  other  parts  of  the  case  argued,  which  I 
do  not  think  it  necessary  to  decide,  and  which  I  notice 
only  to  exclude  them,  as  I  would  most  emphatically  do, 
from  being  considered  to  form  any  part  of  the  grounds  of 
my  judgment.  It  was  said  that  this  was  a  case  of  mis- 
take on  the  part  of  the  testator.  I  cannot  advise  the 
parties— on  the  contrary,  I  think  it  would  be  idle  for 
them  to  attempt  to  found  any  case  upon  such  a  suppo- 
sition as  that  of  there  being  a  mistake  in  the  testator's 
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MORLXT 

V. 
LiNKSOK. 

Judgment, 


mind  with  respect  to  the  competency  or  incompetencgr 
of  his  daughter  for  marriage.  I  could  not  hold  the  codicii 
void  on  the  ground  of  such  mistake,  supposing  it  to  be 
proyed.  Although  I  admit  that  mistake  may  be  a 
ground  for  equitable  relief^  this  is  a  case,  in  which  a 
party,  having  the  object  of  his  bounty  before  his  eyes^ 
thinks  proper  to  form  his  ovm  opinion  on  her  fitness  for 
a  certain  state  of  life,  and,  fomung  that  opinion,  he 
declares  that  she  ought  not  to  marry ;  and  if  she  doeflt, 
he  directs  that  the  bounty  which  he  intended  for  her 
should  go  to  others.  I£  he  could  by  law  impose  such  a 
restraint,  I  cannot  inquire  into  the  soundness  of  the 
judgment  which  led  him  to  do  so. 


I  was  asked  to  decide  also  the  case  as  to  the  children. 
In  the  decree  I  intend  to  make,  the  case  of  the  children 
will  incidentally  be  noticed.  I  ^ve  the  income  to  Jfar- 
garetf  with  liberty  to  all  parties  to  apply.  The  case 
of  the  children  oi  Margaret  may  stand  upon  a  different 
footing  from  that  of  Margaret  herself.  Suppose  the 
testator  had  said,  '^  I  have  given  my  daughter  a  life-in- 
terest, and  I  have  given  A.  B.,  a  stranger,  the  remain- 
der ;  but  now  I  do  not  choose  that  my  daughter  shall 
marry,  and  if  she  do  marry,  I  revoke  the  bequest  to 
A.  B."  Is  it  quite  clear  that  the  revocation  would  not 
be  effectual  as  to  A.  B.,  although,  as  to  the  daughter, 
the  attempt  to  revoke  the  legacy,  on  her  marriage 
generally,  would  be  void?  Here  the  testator  says  his 
daughter  ought  not  to  marry,  and  she  shall  not  marry ; 
and  he  has  given  the  property,  after  her  marriage  or 
death,  to  other  parties.  I  will  not  decide,  in  this  stage 
of  the  case,  in  what  way,  if  at  all,  the  interests  of  the 
children  of  Margaret  may  be  affected  by  the  condition, 
which  is  inoperative  as  regards  the  interests  of  Mar^ 
garet  herself. 
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As  to  the  form  of  the  decree, — This  bill  being  filed 
by  trustees,  I  must  treat  the  Co-defendants  as  mnking 
claims  adverse  to  each  other,  and  avoid  anything  which 
might  endanger  the  interests  of  the  absent  parties. 
Emma  RennoldsaUy  who  would  take  half  of  the  residue 
^ven  over  by  the  codicil,  and  WiUiam  Rennoldson,  who 
would  take  one-sixth,  are  before  the  Court ;  and  there- 
fore the  decree  which  I  propose  to  make  will  properly 
bind  the  four  sixth  parts  of  the  residue  that  would  pass 
to  them.  The  parties  who  would  be  entitled  to  the 
other  two-sixths,  namely,  John  Dabon  and  Mary 
Harvey^  are  out  of  the  jurisdiction.  The  decree  must 
be  guarded  with  reference  to  this  portion  of  the  re- 
sidue. The  case  of  Stevenson  v.  Anderson  {a),  before 
Lord  Eldony  may  seem  to  throw  a  doubt  upon  the  ne- 
cessity for  this  caution:  that  was  a  case  of  inter- 
pleader; and  only  one  of  the  suggested  claimants  of 
the  property  was  before  the  Court,  the  others  being 
out  of  the  jurisdiction :  the  Court  granted  an  injunc- 
tion, (which  I  should  have  no  difficulty  in  doing  in  this 
case,  if  any  injunction  were  needed)  (&) ;  and  Lord  Eldon 
said,  that,  the  Court  having  proof  that  the  plidntiff  in 
interpleader  had  done  all  he  could  to  bring  the  parties 
before  the  Court,  and  had  not  succeeded,  the  conse- 
quence would  be,  that  the  only  person  within  the  juris- 
diction must  have  that  which  was  represented  as  the 
subject  of  competition,  and  the  Court  would  indenmify 
the  interpleading  party  against  those  who  were  out  of 
the  jurisdiction.  Many  reasons  apply  to  that  case  which 
do  not  apply  here.  Where  the  remedy  of  the  claimant 
is  against  the  bailee  personally,  the  Court  places  that 
claimant  in  no  worse  situation  by  making  its  declaration 
upon  the  case  which  the  bulee  presents  to  the  Court  (c). 


idld. 


Judfmeni, 


(a)  2  v.  &  B.  407.      (b)  See  Chambers  v.  Bkkndh  ante,  p.  540. 

(c)  See  ante,  vol.  1,  p.  296., 
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Judgment, 


The  case  is  different  where  the  Court  is  disposing  of  a 
fund  under  its  control.  In  such  a  case  I  cannot  allow 
the  money  to  be  received  by  the  parties  before  the  Court, 
saving  the  rights  of  those  who  are  absent;  for  the  de- 
cree to  that  effect  would  prejudice  their  rights  if  it 
were  erroneous.  It  would  deprive  them  of  the  secu- 
rity of  the  fund  itself.  The  utmost  which  I  think  I 
can  do,  is,  to  secure  the  fund  in  which  the  absent  par- 
ties are  interested.  There  are  several  provisions  in  thb 
will  which  may  yet  remain  in  operation,  upon  which  I 
am  not  now  called  to  give  any  opinion.  The  funds 
¥rUl  be  brought  into  Court,  and  the  dividends,  to  which 
Margaret  is  declared  to  be  entitled,  will  be  directed 
to  be  paid  to  her. 


MinuU  qfD€'       Declare,  that,  as  against  £mma  RennokUon,  the  younger,  and 
^'^*  WilUam  Eennoldson,  such  interest  as  the  Defendant  Margaret  Lmk' 

lOfi,  late  Refmoldtofif  took  under  the  will  of  William  RennokUon^  the 
testator,  in  the  pleadings,  &c.,  did  not  determine  hy  force  of  her 
marriage  with  the  Defendant  Robert  Linkeony  in  the  pleadings  men- 
tioned ;  hut  this  declaration  is  to  he  wholly  without  prejudice  to  the 
rights  (if  any)  of  the  Defendants  John  DcUton  and  Mary  Han^^ 
who  are  out  of  the  jurisdiction  of  this  Court,  and  without  prejudice  to 
any  right  of  the  Defendants  Emma  Rennoldsont  the  younger,  and 
William  Rennoldton,  to  file  a  hill  to  establish  their  rights  (if  any)  in 
the  residue  not  inconsistent  with  the  ahove  declaration,  and  refer  it 
to  the  Master  of  this  Court,  in  rotation,  to  inquire  and  state  to  the 
Court  what  children  there  have  heen  of  the  marriage  of  the  said 
Defendants  Robert  LinJuon  and  Margaret^  his  wife,  and  whether 
any  of  them  are  since  dead ;  and  if  the  said  Master  shall  find  that  all 
the  surviving  children  of  the  said  marriage  are  before  the  Court, 
parties  to  these  suits,  then  let  it  be  referred  to  the  said  Master  to  take 
an  account  of  the  personal  estate  not  specifically  bequeathed  of  the 
testator,  &c.  Plaintiff,  and  Defendant  R,  Linkson^  to  transfer  and  pay 
(the  several  parte  of  the  trust  funds)  into  Court,  in  trust  in  these 
causes.  [Directions  with  respect  to  the  payments  to  be  made  to 
the  Defendants  Emma  Rennoldson  and  Emma  Rennoldson,  the 
younger.]  And  let  four-sixths  of  the  dividends  that  have  accrued 
due  on  the  said  [describing  the  residuary  trust  funds]  previously  to 
the  transfer  thereof  as  aforesaid^  and  which  may  be  paid  into  Court 
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pursuant  to  thii  order,  and  of  the  dividends  hereafter  to  accrue  due  1843. 

thereon,  when  so  transferred,  be  paid  to  the  Defendant  Margaret 
Linkaon,  for  her  separate  use,  and  on  her  sole  receipt,  until  the  further 
order  of  this  Court,  but  without  prejudice  to  the  payment  of  the  costs 
of  this  suit     Liberty  generally  to  apply. 


Decree, 


GRIFFITHS  V.  GRIFFITHS.  jw,  4^,  and 

T2oJa  April. 
HE  petition  of  the  Plaintiff,  Elizabeth  Jane  Griffiths,  Where  a  party 
an  infant,  by  fV.  Fallowfieldy  her  next  friend,  stated,  ashisMhators 
among  other  things,  that,  it  having,  in  1840,  been  deter-  ^^^^^^0*30. 

mined  by  George  Gordon  and  Susan^  his  wife,  two  of  the  licitors  in  part- 
,  ,  _  _  nership,  the  re- 

Defendants  in  the  cause,  {Snsan  being  the  mother  and  tirement  from 
testamentary  guardian  of  the  petitioner),  that  the  peti-  ^^^  of^udh"  ° 
tioner  should  be  made  a  ward  of  Court,  and  a  suit  insti-  partners,  under 

'  an  arrangement 

tuted  on  her  behalf,  the  said  George  Gordon  applied  to  with  the  other, 
fF.  Fallowfieldy  and  requested  him  to  act  as  such  next  discharge  of 
friend,  which  he  consented  to  do,  and  accordingly  signed  ^  ^itdtors 
a  written  authority,  prepared   by  Messrs.  Gregory  8f  f^d  the  client 
Cooky  the  solicitors  of  the  said  George  Gordon,  author-  entiUed  to  re- 
izing  them  (Messrs.   Gregory  §•  Cook)  to  use  his  {fV.  J^^rs  in  the* 
Fallowfield's)  name  as  the  next  friend  of  the  petitioner  ^^^""^^^ 
in  the  cause:  that  this  suit  was  thereupon  commenced, and  tion  shall  be 
various  proceedings  had,  as  thereby  stated.  That  Messrs.  to  his  new  so- 
Gregory  §•   Cook  had   recently  dissolved    partnership,  {hjj'ugua/^n- 
and  on  the  occasion  of  such  dissolution  some  arrange-  dertaking  for 

°       saymg  the  hen 

ment  had  been  made  between  them,  whereby  this  suit,  ofthedis- 
and  the  further  prosecution  thereof  on  behalf  of  the  pe-  ©rs. 
titioner,  had  heen  attempted  to  be  assigned  or  given  over 
to  Mr.  Cook  alone,  and  that  Mr.  Gregory  had  since  ceased 
to  conduct  the  same  or  interfere  therewith.  That,  on 
the  15th  of  March,  1843,  W.  Fallotrfield  moved  this 
Court  that  he  might  be  at  liberty  to  change  his  solicitor 
in  this  cause,  by  appointing  Mr.  George  Hume  as  such 
R  R  2 
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solicitor,  in  the  place  and  stead  of  Messrs.  Gregory  tf 
Cook^  and  which  was  ordered  accordingly:  that  under 
and  by  virtue  of  such  order,  and  which  had  been  duly 
served  in  pursuance  of  the  general  order  of  thb  Court 
in  that  behalf*  (a),  Mr.  George  Hume  had  been  duly  sub- 
stituted for  the  said  Messrs.  Gregory  Sf  Cook  as  the 
solicitor  of  fV.  FaUowfield,  the  next  friend  of  the  peti- 
tioner in  this  cause,  and  proper  notice  required  in  that 
behalf  had  been  given  to  the  derk  of  the  records  and 
writs  of  this  Court  That  Mr.  George  Humey  by  the  au- 
thority of  W.  FaUowfieldf  had  applied  to  Messrs.  Gre- 
gory 8f  Cooky  and  requested  them  to  deliver  up  the 
papers  in  this  cause  held  by  them  as  theretofore  such 
solicitors  as  aforesaid,  but  Messrs.  Gregory  ^  Cook  had 
refused  to  deliver  up  the  same  unless  their  bill  of  costs 
was  first  pfud. 


The  petitioner  therefore  prayed  that  Messrs.  Gregory 
Sf  Cook  might  respectively  be  ordered,  within  a  week 
from  the  date  of  the  order  to  be  made  on  the  petition^  to 
deliver  up  on  oath  to  Mr.  Hume,  the  present  solicitor  of 
the  said  fF.  Fallowfieldy  as  the  next  friend  of  the  peti- 
tioner, all  briefs,  office  copies  of  answers,  cases  for  the 
opinion  of  counsel,  opinions  of  counsel,  and  all  other 
papers  and  writings  whatsoever  in  or  connected  with 
this  cause,  in  the  possession  or  custody  of  Messrs.  &re- 
gory  8f  Cook  or  either  of  them  as  the  solicitors  or  soli- 
citor, or  acting  as  the  solicitors  or  solicitor,  of  the  peti- 
tioner, or  of  fV.  FaUotofieldy  as  her  next  friend  in  this 
cause,  which  upon  inspection  Mr.  Hume  might  deem 
necessary  on  behalf  of  the  petitioner  on  the  hearing  of 
this  cause,  the  said  Mr.  Hume  undertaking  to  rec^ve 
and  hold  all  such  papers  and  writings  without  prejudice 
to  any  right  of  lien  thereon  to  which  Messrs.  Gregory 


(a)  See  Order  XVIII.  of  the  26th  of  October,  18^2. 
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§•  Cookf  or  either  of  them,  were,  or  was,  or  might  be 
cntidecl,  and  to  return  the  same  undefaced  to  Messrs. 
Gregory  §*  Cook  within  fourteen  days  after  the  hear- 
ing of  this  cause. 

Mr.  Roupell  and  Mr.  Lloydy  for  the  petition. — The 
retainer  was  given  to  the  partners  jointly :  by  the  dis- 
solution of  their  partnership,  under  which  one  party 
ceases  to  act  in  the  cause,  the  solicitors,  in  effect,  dis- 
charge themselves;  and  the  client  is  entitled  to  treat 
them  in  the  same  manner  as  solicitora  who  have  been 
discharged  by  their  own  voluntary  act,  and  not  by  the 
act  of  their  client :  JEarl  of  Cholmondeley  v.  Lord  CUn,' 
ton  (a).  Cook  v.  Rhodes  (i),  Colegrave  v.  Manley  (c),  J5fi»- 
fop  V.  Metcalfe  (d).  In  re  Smith  (c). 

Mr.  Temple  and  Mr.  Toiler ^  contr^ 

None  of  the  cases  go  so  far  as  to  decide  that  the  mere 
retirement  of  one  partner  of  several  solicitors  puts  an 
end  to  all  the  retainers  given  to  the  partnership  before 
the  retirement.  Such  a  principle  would  be  extensively 
prejudicial  The  cases  in  which  the  papers  have  been 
ordered  to  be  delivered  up  are  cases  in  which  the  soli* 
citor  refused  to  prosecute  the  suit,  or  where  the  conduct 
of  the  solicitor  has  been  such  as  to  render  it  impossible 
that  the  client  can  continue  to  trust  him.  Neither  of 
these  cases  occurs  here. — They  cited  Lord  v.  Wormleigh* 
ton  (/),  TtDort  y.DayreU  {ff). 
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Statemmt* 


Argument. 


Vice-Chancellor  : — 

I  take  the  law  of  the  Court  in  the  abstract  to  bo 


(a)  10Ve8.261. 

(b)  Id.  273,  n. 

(c)  1  T.  fi  R.  400. 
(ff)3Myl.&Cr.l83. 


(e)  4  Bcav.  309. 

(f)  Jac.  580. 
(j)  13  Ves.  195. 


5^ 
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free  from  doubt.     If  a  client  discharges  his  solicitor^ 
the  Court  does  not  take  the  papers  from  the  latter^ 
unless  upon  payment  of  his  bill.     If^   on  the   other 
hand,  the  solicitor  discharges  himself,  then,  according 
to  the  dedsion  in  Heshp  v.  Metcalfe  (a),  the  Court  will 
compel  him  to  give  over  the  papers  to  the  new  so- 
licitor, saving  his  lien  upon  them.     There  was  a  doubt 
before  that  case,  whether  the  rule  was  to  allow  a  new 
solicitor,  on  behalf  of  his  client,  to  inspect  papers  in 
the  hands  of  the  old  solicitor,  and  take  copies  of  them^ 
or  whether  the  papers  were  to  be  delivered  over.     Lord 
Cattenham^  in  that  case,  made  an  observation,  the  force 
of  which  every  one  must  feel,  that  the  only  effect  of 
obli^ng  the  new  solicitor  to  take  copies  is  to  put  the 
client  to  expense,  without  any  benefit  to  the  old  so- 
licitor ;  for,  when  the  copies  are  taken,  nothing  more  is 
wanted.    The  case  of  papers  in  a  cause  is  different  from 
that  of  deeds,  which  have  an  intrinsic  value,  that  cannot 
be  imparted  to  copies. 


The  question  I  have  here  to  try,  is,  whether  the  dis- 
solution of  the  partnership  operates  as  a  discharge  of 
themselves  by  the  solicitors,  or  a  discharge  of  the  so- 
licitors by  their  client.  I  do  not  see  any  other  ques- 
tion. With  regard  to  the  dissolution  of  partnership,  it 
seems  to  me,  that  I  am  simply  to  apply  to  this  case,  as 
between  solicitor  and  client,  what  Lord  Eldon  manifestly, 
in  Cholmondeley  v.  Clinton  (^),  applies  to  every  species 
of  contract  between  man  and  man.  Where  a  person 
employs  two  solicitors,  wlio  are  partners,  Lord  Eldon 
says,  in  that  case  the  client  stipulates  for  the  activity 
and  services  of  both :  that  is  his  contract.  Apply  that 
to  a  contract  of  any  other  kind.  A  man  contracts  with 
two  persons  to  do  a  certain  thing ;  suppose  one  of  those 
persons  subsequently  to  refuse  or  incapacitate  himself 


(a)  3Myl.  &Cr.  183. 


(6)  19Vcs.  261. 
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from  acting  in  the  business  against  the  will  of  the  other ; 
that  I  will  suppose  might  raise  a  question  as  to  the  posi- 
tion of  the  other ;  but  if  the  withdrawal  of  one  part- 
ner from  his  contract  has  taken  place  by  arrangement 
between  the  two^  for  purposes  of  their  own,  can  any 
obligation  to  one  alone  remain  upon  the  party  with  whom 
the  two  made  the  contract  ?  Is  he  to  rely  on  the  respon- 
sibility of  one  alone  ?  The  argument  for  Mr.  Cook  has 
been,  that  the  two  partners  were  retained, — that  Mr. 
Gregory  has  retired,  and  that  his  retirement  only  has 
led  to  this  application  for  the  papers.  When  one  party 
retires,  I  ask,  as  Lord  Eldon  did,  in  Cholmandeley  v. 
Clinton^  what  is  the  client  to  do  ?  He  cannot  have  the 
services  of  both :  he  must  have  the  services  of  one,  or 
of  none ;  but  he  never  consented  to  trust  his  affairs  to 
one  alone.  If  the  continuing  partner,  for  his  private 
purposes,  has  consented  to  the  retirement  of  the  other, 
— as  is  admitted  to  have  been  the  case  here, — ^the  ques- 
tion, whether  he  was  the  party  principally  employed 
or  not,  makes  no  difference.  If  the  proposition  be 
put,  as  I  incline  to  think  it  must  be,  that  the  solicitors 
have  discharged  themselves,  how  can  one  of  them  say 
he  has  nevertheless  a  right  to  continue  the  solicitor  for 
the  party  ?  He  has  voluntarily,  for  purposes  with  which 
the  client  had  nothing  to  do,  and  of  which  he  knew 
nothing,  thought  fit  to  come  to  an  arrangement  with 
his  co-partner,  by  which  the  client  has  been  deprived 
of  the  benefit  of  part  of  his  contract,  the  services  of  that 
co-partner.  If  the  continuing  partner  can  say  that  he 
has  a  right  to  insist  upon  being  the  solicitor  of  the  client 
of  the  two,  the  consequence  would  be  that  the  client 
must,  whether  he  confides  in  the  continuing  partner  or 
not,  continue  to  employ  him,  or  relieve  himself  from 
such  an  obligation  by  paying  his  bill  of  costs,  and  this 
where  it  is  not  by  his  own  act,  but  by  the  act  of  the 
solicitor,  that  his  situation  has  been  so  materially  altered 
What  I  have  to  consider  is,  whether  the  solicitors,  not- 
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1843.  withstanding  their  own  acts  have  changed  the  relatiTe  mt- 
uation  of  their  client  and  themselves,  have  yet  a  right  to 
say  at  any  given  moment^  **  You  must  pay  our  bill  of 
costs,  or  you  shall  not  have  the  papers."  That  they  may 
Judymemi.  jj^^.  y^^  bound  to  go  on  and  incur  further  costs,  isanother 
proposition ;  but  that  they  may  not  retain  the  papers 
from  the  client  where  they  have  discharged  themselves,  if 
such  be  the  case  here,  is  the  very  point  dedded  in  Hedop 
V.  Metcalfe.  My  present  impression  is,  that,  where  there 
are  two  solicitors,  and  they  choose  to  dissolve  their  part- 
nership, one,  and  perhaps  he  that  was  principally  trusted 
by  a  client,  retiring  from  the  firm,  the  remaining  part- 
ner can  have  no  right  to  say,  '^  I  will  lock  up  the  papers 
and  not  let  the  client  use  them,  unless  he  will  employ 
me  alone  as  his  solicitor."  The  consequence  seems  to 
me  to  be,  that  to  some  extent  these  papers  must  be  made 
avulable  to  the  petitioner. 


Vice-Chancellor  : — 

April  20tA.  The  law  of  the  Court,  as  I  stated  at  the  conclu- 
sion of  the  argument,  is  perfectly  settled;  that,  if  a 
party  discharges  his  solicitor  by  his  own  arbitrary  act, 
he  cannot  obtain  from  that  solicitor  even  an  inspection 
of  papers  in  his  hands,  much  less  a  delivery  of  them 
up  for  the  purposes  of  the  cause,  without  paying  the 
solicitor's  bilL  If,  on  the  other  hand,  the  client  is  dis- 
charged by  the  solicitor,  the  rule  is  the  other  way.  It 
is  unquestionably  clear  in  that  case,  that  the  client  has 
a  right  to  have  an  inspection  of  the  papers  to  an  ex- 
tent necessary  to  enable  him  to  carry  on  the  cause  in  a 
convenient  manner, — "with  as  much  ease  and  celerity," 
to  use  Lord  EldorCs  expression  in  Colegrave  v.  Manley  (a), 
as  if  the  solicitor  had  not  discharged  him.  According  to 
the  earlier  cases,  it  appears  to  have  been  held,  that  all 

(fl)  IT.&R.  402. 
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wUch  the  client  was  entitled  to  was  the  inspection  of  1843. 
the  papers  in  the  hands  of  the  solicitors.  In  the  case  of 
Colegrave  v.  Manhy^  an  order  was  made,  which  in  terms 
gave  the  client  who  was  discharged  by  his  solicitor  the 
possession  of  the  documents,  undertaking  to  return  them  J^dgmeni. 
to  the  first  solicitor.  Notwithstanding  that  case,  it  was 
not  until  Heslop  t.  Metcalfe  (a),  that  the  point  was  con- 
sidered to  be  settled,  that  the  client  would  have  a 
right  to  the  possession  of  the  docimients  upon  an  under- 
taking to  return  them.  In  the  latter  case.  Lord  Cotteu" 
ham^  referring  to  Colegrave  v.  Manley^  said,  that  the 
principle  was,  that  the  client  must  be  able  to  cany  on 
his  case  with  the  same  ease  and  celerity,  and  as  little 
expense,  after  his  solicitor  had  discharged  himself,  as 
before ;  and  he  made  an  order  in  the  terms  asked  bj  this 
petition.  I  do  not  understand  Lord  Cattenham  to  have 
laid  down  an  absolute  rule  with  regard  to  the  form  of 
the  order,  but  only  to  have  held,  that  the  mere  circum- 
stance of  the  change  of  the  solicitor  is  not  to  be  made 
the  occasion  of  depriving  the  client  of  those  facilities  for 
the  conduct  of  the  suit,  which  he  had  before  the  con- 
nexion between  him  and  his  solicitor  was  dissolved ;  and 
upon  this  principle  the  Court  will  make  such  an  order 
as  prim&  facie  appears  to  be  the  most  beneficial  to  the 
client,  not  disregarding  the  protection  of  the  solicitor, 
and  the  order  would  commonly  be  as  in  Heslop  v.  Met- 
calfe,  unless  it  be  shewn  by  the  solicitor  that  the  deli- 
vering up  of  the  papers  is  practically  unnecessary. 


The  question  is  brought  to  this,  whether  I  am  to 
consider  Messrs.  Gregory  Sf  Cook  not  as  discharged  by 
their  client,  but  as  discharging  themselves,  in  which 
case  the  order  will  be  in  the  terms  of  the  prayer  of  the 
petition.     Now,  if  I  am  to  look  at  the  case  upon  prin- 


(a)  3  Myl.  &  Cr.  183. 
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ciple^  it  seems  impossible  to  entertun  a  doubt  upon  it. 
The  retainer  in  this  case  was  given  to  the  two  partners. 
The  affidavits  on  the  part  of  the  solicitors  in  terms 
state  that  fact.  It  appears  that  the  two  did  to  some 
extent  act  in  the  business  of  the  cause,  but  unquestion- 
ably Mr.  Gregory  was  the  acting  solicitor.  Of  that 
there  is  no  doubt  In  a  letter  in  which  he  recom- 
mended Mr.  Cook  as  a  man  of  talent,  and  one  who  could 
be  safely  trusted  to  carry  on  the  cause,  he  took  credit 
to  himself  for  having,  as  he  says,  '^  with  great  labour 
and  much  anxiety,  got  the  whole  of  it  up."  I  do  not, 
however,  think  this  material  to  the  application,  for,  if  the 
retainer  was  given  to  the  two,  and  one  thinks  proper  to 
retire,  I  think  the  principle  of  law  is  the  same,  whether 
the  retiring  or  the  continuing  partner  happened  to  be  more 
or  less  conversant  with  the-particular  business.  I  notice 
it  only  to  shew  how  important  it  is  that  the  principle 
should  be  observed.  It  often  happens  that  a  partner 
retiring  assigns  his  business  to  a  clerk  in  whom  he  has 
great  confidence,  but  in  whom  his  clients  may  have  no 
confidence  whatever;  or  a  party  may  have  continued 
his  business  with  a  firm  of  more  than  one  partner, 
solely  from  the  confidence  he  had  in  an  elder  partner, 
or  member  of  the  firm,  whom  he  has  always  trusted. 
If  tliat  partner  might  retire,  and  insist  that  the  person 
whom  he  had  taken  into  the  business,  or  the  partners 
who  were  left  in  the  business,  but  whom  the  client  had 
not  trusted,  should  alone  have  the  conduct  of  that 
client's  affairs,  it  would  enable  him  materially  to  alter 
the  relation  of  the  parties,  without  the  consent  of  the 
party  most  interested.  It  seems  to  me,  the  agreement 
between  the  two  solicitors,  that  the  partnership  shall  be 
dissolved,  being  made  for  their  own  benefit  without  any 
communication  with  their  client,  the  moment  one  of 
them  retires  he  has  discharged  himself,  and  the  relation 
of  attorney  and  client  is  dissolved  between  them*    Now 
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in  tliis  case  Mr.  Gregory  discharged  himself,  and  there- 
upon the  retainer  which  was  given  to  the  two  is  gone 
altogether,  and  the  client  is  left  at  liberty  either  thence- 
forward to  employ  the  continuing  partner,  or  to  take  a 
new  solicitor.     In  either  case  it  is,  in  substance,  a  new 
retainer.     Upon  principle,  as  I  have  said,  I  have  no 
doubt  upon  the  subject.     If,  instead  of  considering  it 
on  principle,  I  refer  to  what  Lord  Eldan  said,  in  ChoU 
mondeley  y.  CUnton  (a),  it  is  impossible  not  to  see  that 
it  was  his  opinion  alsa     He  is  represented  as  saying,  in 
effect,  that  the  better  course  for  the  client  was  to  continue 
to  employ  the  partner  who  remains ;  yet  the  whole  of  his 
reasoning  shews,  that  in  such  a  case  he  considered  the 
solicitors  to  have  discharged  themsdves,   and  not  to 
have  been  dischai'ged  by  their  client,  and  that  the  client 
has,  in  truth,  to  give  a  new  retainer.     In  Re  Smith  (i). 
Lord  Langdale  held  that  Smith  had  so  acted  as  make  it 
impossible  that  his  client  in  the  country  could  trust 
him  any  longer;  and,  as  it  was  by  the  act  of  &nith  that 
the  other  parties  were  obliged  to  discharge  him,  that  he 
must  be  considered,  for  the  purposes  of  the  application, 
to  have  discharged  himself,  and  his  lien  be  dealt  with 
accordingly.     Redfeam  v.  Sowerby  (c)  is  an  important 
case:   there  the  solicitor  died,  and  the  question  was, 
whether  the  client  must  pay  the  bill  of  costs  before  he 
obtained  possession  of  the  papers.     And  Lord  Eldon 
takes  this  distinction:  he  says,   the  proceedings  are 
stayed  by  the  act  of  God,  and  not  by  any  default  of  the 
party,  and  he  could  not  say  that  the  client  could  take 
the  papers  out  of  the  hands  of  the  solicitor's  represen- 
tatives without  first  discharging  the  lien, — ^indirectly 
affirming  the  proposition,  which  indeed  common  sense 
would  dictate,  that  where  the  connexion  is  broken  off 
by  the  voluntary  act  of  the  solicitor,  the  Court  will 


1843. 
Gaiffitbs 
Gbiffiths. 
Judgimemi, 


(a)  19  Vca.  273.      (b)  4  Bcav.  315.      (c)  1  Swanst.  84. 
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hold  that  the  solicitor  discharges  himself;  which  is,  in 
truths  the  obvious  effect  of  his  act. 

Being  therefore  of  opinion,  upon  principle^  that  the 
retirement  of  Mr.  Gregory ^  in  this  case,  had  the  efiect 
of  discharging  himself  and  Mr.  Cook  as  solicitors  in  this 
cause,  and  thinking  that  this  opinion  is  also  supported 
by  the  authorities,  so  far  as  they  go,  although  I  can 
find  no  case  which  is  precisely  similar,  I  must  hold  that 
Mr.  Fallowfield  is  entitled  to  the  benefit  of  the  rule 
applicable  where  the  relation  of  solicitor  and  client  is 
terminated  by  the  act  of  the  solicitor,  and  that,  there- 
fore, he  is  entitled  to  have  the  papers  delivered  up  to 
the  new  solicitor,  upon  the  terms  mentioned  in  the 
prayer  of  the  petition. 


yM  March. 

The  tniYersinff 
note,  filed  and 
served  under 
the  2l8t  Order 
of  August, 
1841,  has  the 
same  effect  as 
an  answer,  in 
traversing  the 
whole  of  the 
hill ;  but  it  has 
not,  for  the 
purpose  of  evi- 
dence, the 
same  effect  as 
an  answer  upon 
oath. 


MARTIN  V.  NORMAN. 

The  bill  stated  that  the  PlamtiflT  ofiered  a  freehold 
ground-rent  for  sale  by  auction,  in  September,  1842, 
and  the  Defendant,  Sarah  Norman,  by  her  agent  Curl- 
inffy  became  the  purchaser,  the  said  agent  paying  the 
deposit,  and  signing  the  memorandum  of  agreement, 
therein  describing  himself  as  the  agent  of  B.  Thomp" 
son :  that  Curling  afterwards  declared  himself  to  have 
made  the  purchase  for  the  Defendant,  and  that  he,  being 
also  the  solicitor  of  the  Defendant,  had  accepted  the 
tide  and  approved  the  draft  conveyance  on  her  behalf: 
that,  on  an  application  by  the  solicitor  of  the  PlfidntiflT  to 
tiie  Defendant,  the  latter  had,  in  effect,  admitted  that 
Curling  had  been  her  agent  and  solicitor  in  the  trans- 
action, but  she  had  not  complied  with  the  repeated  re- 
quests of  the  Plaintiff's  solicitor,  that  the  purchase 
might  be  completed.  The  bill  prayed  a  specific  per- 
formance of  the  contract. 
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The  Plwitiff  filed  a  trayereing  note,  under  the  Order         i84d. 

XXI.  of  the  26th  of  August^  1841,  and  served  a  copy      ^^     ''^'^ 

of  such  note  on  the  Defendant.  v. 

NomMAH. 


The  Plaintiff  then  went  into  evidence,  and  proved  by 
his  solicitor  the  offer  for  sale  by  auction, — ^the  condi- 
tions,— the  signature  of  Curling  to  the  memorandum, — 
the  delivery  of  the  abstract, — and  the  acceptance  of  the 
tide.  His  solicitor  also  produced  and  proved  the  engross- 
ment of  the  conveyance  to  the  Defendant  prepared  by 
Curling ;  and  he  proved  that  he  had  made  application  to 
the  Defendant  to  complete  the  purchase,  and  had  received 
a  letter  in  answer  to  such  application  from  Morris^  a 
second  solicitor  of  the  Defendant,  on  her  behalf,  im- 
puting to  Curling  the  blame  of  having  delayed  the  com- 
pletion of  the  business.     At  the  hearing, 

Mr.  Wood  and  Mr.  Hibbert,  for  the  Plaintiff,  asked 
for  the  common  decree.  They  cited  Maclean  v.  Dunn  (a), 
on  the  point  that  subsequent  recognition  of  the  contract 
was  equivalent  to  a  prior  authority.  The  agency  of 
Curling  might  be  proved  by  evidence  dehors  the  written 
agreement :   Taylor  v.  Salmon  (ft). 

Mr.  Temple,  for  the  Defendant,  said  that  the  note 
had,  by  the  express  terms  of  the  21st  Order  of  1841, 
^^  the  same  effect  as  if  the  Defendant  had  filed  an  an- 
swer, traversing  the  whole  of  the  bill ;"  and  he  insisted 
the  consequence  was,  that  the  agreement,  the  agency  of 
Curling  and  of  Morris,  and  every  other  fact  alleged  in 
the  bill,  must  be  taken  as  denied;  and  none  of  such 
facts  being  proved  by  the  oath  of  more  than  one  wit- 
ness, the  Court,  on  its  ordinary  rule  of  giving  credit  to 


Statement. 


Argument. 


(a)  4  Bing.  722. 


(b)  4  Myl.  &  Cr.  134. 
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Judgmmi* 


the  answer,  unless  contradicted  bj  more  than  one  wit- 
nessy  could  not  therefore  make  the  decree:  Alam  y« 
Jourdan  (a). 

Vice-chancellor  : — 

I  think  this  is  the  first  cause  which  has  come  before 
me  upon  a  traversing  note.  Until  the  21st  Order  of 
August,  1841,  came  into  operation,  the  Plaintiff  had  no 
altemative  but  to  proceed  against  the  Defendant,  with 
a  view  of  enforcing  an  answer,  or  of  taking  the  bill 
pro  confesso  on  default^  even  supposing  he  was  satisfied 
that  the  answer,  if  obtained,  would  be  of  no  Talue, 
either  from  the  Defendant  being  a  stranger  to  the  facts 
upon  which  the  equity  of  the  bill  was  foimded,  or  from 
other  causes.  It  was  thought  right,  in  this  respect,  to 
place  a  plaintiff  in  equity  in  the  same  situation  as  a 
plaintiff  in  a  court  of  law,  in  an  undefended  cause, 
where  he  is  left  to  make  out  his  claim  by  such  evidence 
as  he  can  adduce.  It  does  not,  however,  follow,  that 
the  case  is  to  be  considered,  for  all  purposes,  as  if  the 
defendant  had  put  in  an  allegation  upon  his  oath^  deny- 
ing the  facts  stated  in  the  biU.  The  rule,  as  it  has 
been  stated  in  the  argument,  no  doubt  is,  that  where 
the  oath  of  the  party  in  his  answer  is  in  direct  conflict 
with  the  evidence  of  a  single  witness,  and  that  evidence 
is  not  corroborated  by  any  circumstances,  the  Court 
will  give  so  much  credit  to  the  answer  as  to  refuse  to 
interpose.  The  oath  of  the  Defendant,  denying  the 
title  of  the  Plaintiff  to  equitable  relief,  is,  in  such  a 
case,  held  to  countervail  the  testimony  of  the  witness : 
there  is  such  a  balance  of  evidence  that  the  Court  leaves 
the  parties  in  the  situation  in  which  the  law  places  them. 
The  traversing  note  cannot  be  considered  as  having 


(a)  1  Vem.  161. 
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this  effect :  it  admits  nothing,  but  It  docs  not  meet  the 
Plaintiff  by  any  thing  countervailing  his  evidence.  The 
Court  has  not  the  oath  of  the  Defendant  to  set  agiunst 
the  testimony  brought  forward  by  the  Plaintiff;  and 
the  Defendant,  in  permitting  the  cause  to  stand  in  such 
a  position,  having  had  the  opportunity  of  answering, 
must  be  taken  as  deliberately  declining  to  pledge  his 
oath  to  a  different  statement  of  facts  from  that  which 
appears  on  the  bill,  and  is  proved  by  the  evidence  in  the 
cause.  Here  the  Defendant  has  not,  therefore,  the 
benefit  of  the  principle  which  might  have  operated  in 
liis  favour,  if  he  had  put  in  his  answer,  denying  the  case 
of  the  Plaintiff. 


1843. 


JudgmetU. 


[His  Honor  then  stated  the  evidence,  and  concluded 
that  the  Pldntiff  had  proved  the  agreement,  and  was 
entitled  to  the  decree,  with  costs.] 


This  cause  coming  on,  this  &c,y  to  be  heard  and  debated  before  this 
Conrt  in  the  presence  of  counsel  learned  on  both  sides,  and  upon 
opening  the  Plaintiff's  bill  and  hearing  a  certificate  of  the  Clerk  of 
Records  and  Writs  that  the  Plaintiff  filed  his  traversing  note,  pursuant 
to  the  2lst  General  Order  of  the  26th  of  August,  1841,  on  the  13th 
of  September,  1 842,  an  afiidavit  of  the  due  service  of  such  note  on 
the  Defendant,  Sarah  Norman^  and  &c.,  [Conditions  of  sale.  Memo- 
randum of  agreement  for  &c.,  dated  the  9th  September,  1840.  In- 
dentures of  lease  and  release,  bearing  date  respectively  the  ' 
1841,  and  purporting  to  be  nuide  between  the  Plaintiff  of  the  one 
part,  and  the  Defendant  of  the  other  part.  Letter  from  the  Plain- 
tiff's solicitor  to  the  Defendant,  22nd  of  April,  1842.  Letter  from 
the  Defendant's  solicitor  to  the  Plaintiff's  solicitor,  26th  of  April,  1842], 
read, — and  what  was  alleged  by  the  counsel  on  both  sides,  this  Court 
doth  declare  the  Plaintiff  entitled  to  a  specific  performance  of  the 
agreement  in  &c.  And  it  is  ordered  that  it  be  referred  to  the  Master 
&c.  to  take  an  account  of  what  is  due  in  respect  of  the  purchase-money 
for  the  hereditaments  and  premises  comprised  in  the  said  agree- 
ment, and  to  calculate  interest  thereon  at  frc,  from  &c.,  according 
to  the  conditions  of  sale.  And  it  is  ordered  that  the  said  Master  do  also 
take  an  account  of  the  rents  and  profits,  if  any,  of  the  said  heredita- 
ments and  premisei  received  by  the  Plaintiff  sinc«  &C.,  or  which 
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without  his  wilful  default,  might  have  been  so  receiTed.  [Rents  to 
be  deducted  from  principal  and  interest  as  aforesaid.]  And  it  is 
ordered  that  the  balance  be  paid  by  the  Defendant,  Sarah  Niurman, 
to  the  PlaintiflT:  and  thereupon  it  is  ordered  that  the  Plaintiff  do 
execute  all  proper  conveyances  of  the  said  hereditaments  and  pre- 
mises, and  deliver  over  all  deeds  and  papers  relating  thereto,  upon 
oath,  to  the  said  Defendant,  or  to  whom  she  shall  appoint,  having 
regard  to  the  conditions  of  sale ;  such  conveyances  to  be  settled  by 
the  Master  in  case  the  parties  differ.  And  with  respect  to  such  con- 
veyances and  delivery  of  such  deeds  and  papers,  it  is  ordered  that 
the  said  Master  do  have  regard  to  the  said  conditions  of  sale.  And 
for  the  better  taking  &c.  [Usual  directions  for  production  of  papers — 
ezamraation  of  parties— just  allowances.]  Flamtiff's  costs  to  be 
taxed,  and  paid  by  the  Defendant,  Sarah  Norman, 


SOth  Marehy 
Or d  April. 

Affidavits  filed 
after  the  an- 
swer cannot  be 
read  on  a  mo- 
tion for  a  spe- 
cial injanction, 
in  support  of 
which  no  aflS- 
davits  had  been 
filed  before  the 
answer;  and 
the  rule  is  the 
same  whether 
notice  of  the 
motion  was 
given  before  the 
answer  was  put 
in  or  after- 
wards. 


MANSER  V.  JENNER. 

The  bill  was  filed  in  December,  1842,  praying  that 
the  partnership  between  the  Plaintiff  and  the  Defendant 
might  be  dissolved,  the  accounts  taken,  and  the  Defend- 
ant in  the  meantime  restrained  from  getting  in  the  out- 
standing debts,  and  from  withholding  the  books  and 
papers.  On  the  4th  of  March,  1843,  the  Plaintiff  gave 
notice  of  motion,  for  the  16th  of  March,  for  an  injunc- 
tion to  restrain  the  Defendant  from  retaining  the 
partnership  books  and  papers  in  his  own  possession, 
out  of  or  away  from  the  office  of  the  partnership.  The 
answer  came  in  on  the  8th  of  March.  On  the  16th  of 
March,  the  counsel  for  the  Plaintiff  saved  the  motion 
imtil  the  next  ensuing  seal  day.  On  the  27  th  of  March, 
the  Phdntiff  gave  notice  that  he  should  read  as  an 
affidavit  on  the  motion  the  answer  which  he,  (the  Plain- 
tiff), in  September,  1842,  had  put  in  to  a  bill  filed  by 
the  Defendant  against  him  for  a  dissolution  of  the  same 
partnership,  and  on  the  same  27th  of  March,  the  Plain- 
tiff filed  other  affidavits  in  support  of  the  motion.  The 
motion  was  made  on  the  30th  of  MarcL  The  affidavits 
being  tendered, 
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Mr.  Roupell  and  Mr.  De  Gex  objected  to  their  ad- 
mission. 

The  rule  is,  that,  afler  the  answer  is  in,  the  pkdntiff, 
who  then  comes  the  first  time  for  the  injunction,  must 
rely  upon  the  answer,  and  cannot  support  his  applica- 
tion by  affidavits:  Smythe  v.  Smyth€{a\  Jefferys  v. 
Smith  (b),  Boddingion  v.  }Voadley{c)^  Lloyd  v.  Jenr 
kins  {d).  The  answer  came  in  regularly  in  due  time. 
It  is  not  a  case  where,  from  any  delay  in  making  the 
motion,  the  defendant  has  taken  an  advantage,  as  in 
Morphett  v.  Jones  (e)  or  Atkinson  v.  Kemble  [g). 


1843. 


Argument, 


Mr.  Simpkinson  and  Mr.  Lloyd,  for  the  motion. 

The  coming  in  of  the  answer  does  not  deprive  the 
Plaintiff  of  the  right  which  he  had  when  he  gave  the 
notice  of  motion,  to  file  affidavits;  his  right,  in  that 
respect,  must  stand  on  the  same  footing  as  it  did  at  that 
time.  The  motion  must  be  determined  on  the  state  of 
facts  then  existing,  and  not  upon  facts  which  have  sub- 
sequently happened,  and  which,  if  they  had  occurred 
before,  would  probably  have  induced  the  Plaintiff  not  to 
make  this  motion :  tliis  is  a  common  principle.  If,  for 
example,  a  motion  is  irregular  when  made,  it  is  not 
cured  by  anything  that  afterwards  happens.  If  a  plain- 
tiff gives  notice  of  motion  to  dismiss  before  he  is  en- 
titled to  do  so,  the  motion  does  not  become  regular  be- 
cause the  time  has  arrived  when  it  is  brought  on: 
Kershaw  v.  Matthews  (A). 

[Vice-Chancellor  : — You  had  the  right  of  filing 


(a)  1  Swans.  252.  (d)  4  Beav.  230. 

(b)  1  J.  &  W.  300.  (e)  19  Vea.  350. 

(c)  8  Sim.  167.    See  infra,  p.  (g)  7  Sim.  638. 
605.  (A)  1  Russ.  301. 
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Arguwuni, 


aflida^-its  wlien  your  notice  was  given,  but  jaa  did  not 
exercise  that  right.  I  must  try  the  propriety  of  the 
motion  by  the  facts  as  they  were  then ;  but  it  does  not 
foUow  that  the  evidence  must  be  the  same.] 

The  present  case  is  one  in  which  the  affidavits  can- 
not be  excluded  upon  the  principle  hud  down  by  Lord 
£ldan  in  Smythe  v.  Smythtj  or  Jefferys  v.  Smithy  for  in 
both  cases  the  exclusion  is  put  upon  the  ground  that  the 
particular  facts  which  the  affidavits  were  adduced  to 
prove,  being  neither  charged  in  the  bill,  nor  supported, 
in  the  first  instance,  by  affidavit,  the  defendant  has  not 
been  apprised  of  the  points  on  which  the  plaintiff  rests 
his  case,  and  has  therefore  had  no  opportunity  of  deny- 
ing them  by  his  answer.  Here,  however,  the  Plaintiff, 
so  long  ago  as  September,  1842,  answered  the  Defend- 
ant's bill  in  the  other  cause,  and  by  that  answer  in- 
sisted on  the  matters  on  which  he  now  founds  his  case, 
and  desires  to  prove :  the  Defendant,  therefore,  has  had 
full  opportunity  of  explaining  or  denying  the  facts  in 
question  by  his  answer. 


Vice-Chancellor  : — 

Judgment.  I  will  not  finally  dispose  of  this  point  without  looking 

into  the  cases.  The  rules  on  the  question  of  admitting  or 
excluding  affidavits  where  they  stand  in  confiict  with  the 
answer  are  several,  depending  on  different  principles. 
In  the  ordinary  course  of  administering  justice,  the 
plaintiff  must  wait  until  the  hearing  of  the  cause,  for  the 
decree  which  is  to  give  him  the  rights  for  which  his  bill 
18  brought.  Occasions,  however,  happen,  calling  for  the 
earlier  interposition  of  the  Court,  and  it  Is  with  regard 
to  these  special  cases  that  the  question  arises.  If  the 
answer  denies  the  title  of  the  plaintiff,  the  general  rule 
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is^  that  affidayits  are  not  admissible  to  support  the  title 
which  is  so  denied,  or  to  contradict  the  answer  in  that 
respect  {a).  In  other  words,  titk  is  a  question  into  which 
the  Court  will  not  enter  before  the  hearing.  The 
Court,  in  that  case,  tells  the  Plaintiff  he  is  in  the  com- 
mon situation  of  suitors, — he  must  wait  for  the  trial  of 
his  claim  until  the  hearing  of  the  cause, — and  whatever 
danger  there  may  be  of  intermediate  waste,  the  Court 
does  not  look  out  of  the  answer.  In  the  language  of 
Lord  Eldaiiy  ^^  The  application  in  the  case  of  waste  de- 
pends upon  privity  of  title  acknowledged  by  the  an- 
swer *'  (6).  And  the  relative  times  at  which  the  aflSdavits 
and  the  answer  are  filed  is  wholly  immaterial  upon  the 
question  of  title  (c). 


1848. 


Judgment. 


If  an  injimction  has  been  obtained  upon  affidavits 
before  answer,  and  the  answer,  aflerwarda  coming  in, 
does  not  dispute  the  plaintiff's  title,  the  plaintiff  may, 
as  to  acts  of  waste,  or  acts  analogous  to  waste,  read  those 
affidavits  against  the  answer.  So  far  the  rule  is  simple 
and  plain,  that  the  Court  will  try  the  questions  raised 


(a)  Clapham  v.  White,  8  Yes. 
36;  Norway y. Rowe,\9  Yes.  155, 
where  the  defendant  admitted 
the  deeds  on  which  the  plaintiff 
founded  his  title,  but  said  that 
certain  words  had  been  intro- 
duced into  them  fraudulently :  see 
Id.,  pp.  146,  148.  Shirrejf  v. 
Barnard,  8  Sim.  161,  where  the 
question  was,  whether  the  build- 
ing, the  removal  of  which  was 
sought  to  be  restrained,  was  af- 
fixed to  the  freehold, — ^the  fact  on 
which  the  title  of  the  plaintiff, 
the  landlord,  depended:  Bod- 
dington  v.  Woodley,  8  Sim.  167. 
See  infra,  p.  605,  S,  C. 

(6)  19  Yes.  146. 


(c)  Berkeley  y,  BrymeryOVes* 
355.  The  title  of  the  plaintiff  to 
relief  depending  on  alleged  fraud, 
which  was  denied:  Boddington 
V.  JVoodley,  Shirreff  v.  Barnard, 
ubi  sup.  If  the  answer  is  not 
positive,  afiidavits  to  verify  do- 
cuments {Taggart  v.  Hewlett,  1 
Mer.499;  Barrett  y.Tickell,  J ac 
159)  or  facts  {Morgan  v.  Ooode, 
3  Mer.  10)  have  been  admitted 
The  common  injunction,  being 
only  supported  upon  the  equity 
confessed  in  the  answer,  {Barrett 
V.  Tickell),  is  always  treated  in 
effect  as  involving  the  question 
of  title,  (i.  e.  his  legal  right  to  pro* 
ceed  at  law). 
S2 
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Judgment, 


between  the  answer  and  the  affidavits  filed  before  the 
answer  (a). 

I  think  it  is  also  settled,  that,  if  yon  have  obtained  the 
injunction  upon  affidavit  before  answer,  you  may,  when 
the  answer  comes  in,  file  other  affidavits  in  reply  to  the 
answer,  in  support  of  the  case  made  by  the  first  affida- 
vits,— still  excluding  the  question  of  title. 

Another  case  is  where  affidavits  are  filed  afler  the 
answer.  According  to  Smythe  v.  Smythe  such  affidavits 
cannot  be  read  for  the  purpose  of  obtaining  an  injunc- 
tion, even  as  to  acts  of  waste.  Now,  when  the  question 
is  not  on  the  title,  but  whether  waste  has  been  com- 
mitted or  not,  the  question  of  waste  being  a  question 
which  may  be  tried  on  affidavits  against  the  answer, 
I  should  have  thought  the  practice  of  the  Court  would 
have  been  not  to  decline  trying  a  question  only  because 
the  affidavits  were  filed  after  answer,  but  to  have  given 
time  to  answer  the  affidtwit,  treating  the  answer  also  as 
an  affidavit  (J).  The  case  of  Smythe  v.  Smytlie  is,  how- 
ever, a  direct  authority  that  this  cannot  be  done,  if  the 
notice  of  motion  is  given  after  the  answer :  it  is  not  in 
8i)ecie  an  authority  in  the  case  of  a  notice  of  motion 
given  before  the  answer,  but  any  distinction  merely 
on  that  ground  would  introduce  a  refinement.     Lord 


(a)  The  rule  appears  to  be  the 
same  where  the  plaintiff  has  filed 
affidavits,  and  would  be  in  a  con- 
dition to  move  upon  them,  if  the 
state  of  the  business  of  the  CQurt 
permitted ;  (  Goodman  v.  Whit- 
comb,  1  J.  &  W.  591  ;  Glassing- 
ton  V.  Tlmaitesy  1  S.  &  S.  134) ; 
or  the  proper  time  for  making 
the  motion  had  arrived;  {At- 
kinson V.  Kemhle,  ubi  sup.) ;  or 


the  motion  had  not  stood  over 
at  the  defendant's  request.  {Mor* 
phett  V.  Jonesy  ubi  sup.) 

(h)  See  Charlton  v.  Poulter, 
1752,  19  Ves.  148,  n.  (70),  ed.  2, 
where  it  would  seem,  that,  the 
plaintiff's  affidavits  being  used 
against  the  answer,  the  defendant 
also  filed  an  affidavit  in  support 
of  bis  answer.  See  also  JervU  ▼• 
Whit(^,  6  Ves.  73P* 
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£ldon,  having  expressly  decided  that  the  question  of 
waste  or  no  waste  may  be  tried  on  affidavit  against  the 
answer,  decides,  in  Smythe  v.  Smythe,  that  it  cannot 
be  so  tried,  unless  affidavits  of  the  particular  acts  com- 
plained of  have  been  filed  before  the  answer.  The  prin- 
ciple that  you  shall  not  file  affidavits  after  the  answer,  be- 
cause the  defendant  has  not  the  opportunity  of  answer- 
ing them,  applies  just  as  strongly  to  the  case  of  a  notice  of 
motion  given  before  as  after  the  answer ;  and  in  Llat/d 
v.  Jenkins^  Lord  Langdale  seems  to  have  been  of  opinion 
tliat  the  case  of  notice  before  the  answer  was  within  the 
same  rule.  I  cannot  do  any  thing  which  may  appear  to 
be  opposed  to  those  cases  without  more  consideration. 
But  in  Kershaw  v.  Mathews  (a),  before  Lord  EldoUj 
where  the  answer  came  in  aft;er  the  notice,  and  before 
the  affidavits,  the  argument  was  the  same  as  that  of  the 
Plaintiff  in  this  case;  and  Lord  Eldouy  without  determin- 
ing the  point  which  was  argued,  held,  for  another  reason, 
the  answer  to  be  an  affidavit, — recognising,  therefore,  a 
distinction  between  the  two  cases. 


1B43. 


Judgment 


The  case  of  Boddingion  v.  Woodley  was  this:  after 
the  answer  came  in  to  the  original  bill,  the  bill  was 
amended,  and  the  amendments  were  verified  by  affida- 
vits. The  Vice-Chancellor  rejected  them,  and,  upon 
appeal  to  the  Lord  Chancellery  I  insisted,  first,  that  the 
answer  alone  was  sufficient  to  entitle  the  parties  to  what 
they  wanted ;  and,  secondly,  that  the  admission  of  the 
affidavits  could  not  depend  on  the  time  when  they  were 
filed.  Lord  Cottenham  thought  the  answer  was  suffi- 
cient for  the  purposes  of  the  motion,  and  he  made  the 
order ;  and  he  said  it  appeared  to  him  it  could  make  no 


(a)  1  Rubs.  361.  The  answer  terial  co-defendant  has  not  an- 
of  some  of  the  defendants  only  swered  :  Naylor  v.  WeUington^  8 
regarded  as  an  affidavit,  if  a  ma-    Sim,  396,  S,  P, 
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not  decide  it,  because  the  question  did  not  ariae.     He 

added,  however,  that  he  could  not  receive  the  afBdavits, 

because  they  went  to  the  question  of  title. 
Judgmenim 


Vice-Chancellor  : — 

April  Srd.  The  practice  of  the  Court  has  always  appeared  to  me 
to  be  in  an  anomalous  state  on  this  point.  There  is  in 
this  case  no  question  of  title,  for  the  partnership  I  under- 
stand to  be  admitted.  With  regard  to  acts  of  waBte  and 
analogous  cases,  as  mismanagement  and  exclusion^ — ^if 
affidavits  are  filed  before  the  answer,  the  Court  will  not 
only  read  them  against  the  answer,  but  also  the  affidavits 
filed  after  the  answer,  whether  the  injunction  was  ob- 
tained or  not ;  that  is  to  say,  the  Court  will  try  whe- 
ther waste  has  been  committed  or  threatened,  on  aflida- 
vits  against  the  answer, — saying,  in  those  cases,  that  the 
answer  is  to  be  considered  as  an  affidavit.  Why  the 
Court  should  not,  in  all  cases  not  involving  the  title,  say 
the  answer  is  to  be  considered  as  an  affidavit,  I  do  not 
know.  But  the  more  technical  and  arbitrary  the  rule  is, 
the  more  binding  it  is  upon  me,  because  it  cannot  be 
controlled  with  reference  to  any  principle.  All  the 
cases  in  the  books  decide  that  affidavits  filed  after  an 
answer  cannot  be  read  against  the  answer,  if  affidavits 
.  have  not  been  filed  before,  in  support  of  a  motion  of 
which  notice  was  given  after  the  answer;  but  there  is 
no  reported  decision  on  a  case  precisely  like  the  pre- 
sent, where  the  notice  of  motion  was  given  before  the 
answer,  and  no  affidavits  were  filed.  I  remember  the 
practice  used  to  be,  to  give  a  notice  of  motion  and  file 
affidavits  at  the  same  time,  that  they  might  be  on  the 
file  before  the  answer  could  come  in.     On  the  technical 
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rule  of  the  Court,  I  feel  bound  to  hold  that  the  affi-        1843 
davits  are  not  admissible  (a). 

(a)  See  the  cases  collected,  1  Swans.  254,  n. 

Judgmeni, 

^^^^^^^^^  26th  Aprils 

■—"——""—"''"*"—"  2jiff,  3rrf, 

6thy  and 

26th  Ma^y 

THORP  V.  OWEN.      '  and\2^h 

TJune, 
HE  suit  was  brought  to  determine  the  construction  The  testator,  hj 

of  a  will,  which  was  in  the  following  words : — "  This  ^^^^  ^^^^ 
is  the  last  will  and  testament  of  me,  Henry  Owen,  of  JJJ!fi^/o[*hfs 
&c.     I  desire  every  thing  to   remain  in  its  present  wife,  should 
position  during  the  lifetime  of  my  wife,  for  her  use  and  was,  for  her 
benefit ;  and  after  her  decease  I  devise  my  real  estate  to  ^.  ^^  J^^' 
my  then  male  heir  and  his  heirs  in  strict  tail  male,  and  ^^^  decease  he 

,  -  .   ,  gave  his  real 

I  wish  my  personal  estate  to  be  then  equally  divided  estate  to  his 
among  all  my  children;  and  I  appoint  my  friends  James  ^i,  personal 
Bridffer  and  his  brother  Georpe  Bridffer,  both  of  &c-,  ^\*drJ^.^^ 
my  executors,  hereby  revoking  all  former  and  other  adding,  that  he 
wills,  and  declaring  this  only  to  be  my  last  will  and  devise  to  his 
testament,  dated  the  26th  day  of  June,  1841.     I  give  ^JitXport 
the  above  devise  to  my  wife  that  she  may  support  her-  heraclf  and  her 
self  and  her  children  according  to  her  discretion,  and  for  cording  to  her 

.  V    .  „  discretion,  and 

that  purpose.  for  that  pur- 

pose. 

//eW,  that 

The  testator  died  on  the  same  day,  leaving  his  widow  ^^  widow  took 

,  an  absolute  in- 

and  eleven  children — ^five  males  and  six  females — sur-  terest  for  her 
viving.     The  eldest  son  was  at  that  time  upwards  of  and  personi? 
thirty,  and  the  youngest  child  about  ten  years  of  age :  "t*^- 
several  of  the  children  were  married  in  the  lifetime  of 
the  testator. 

The  executors  named  in  the  will  renounced  probate, 
and  letters  of  administration  with  the  will  annexed  were 
granted  to  the  widow. 


608 
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The  bill  was  filed  by  the  greater  part  of  the  children, 
and  the  husbands  of  the  married  daughters,  against  the 
widow,  tlie  heir-at-law,  and  the  other  children  of  the 
testator,  and  prayed  the  execution  of  the  trusts  of  the 
will,  and  a  declaration  of  the  rights  of  the  parties.  At 
the  hearing  of  the  cause,  the  common  inquiries  with 
respect  to  the  family  and  the  accounts  of  the  estate 
were  directed-  The  cause  now  came  on  for  further 
directions. 


Argument.  Mr.  Roupell  and  Mr.  Lindsell^  for  the  Pkdntiffs,  con- 
tended that  the  widow  was  a  trustee  of  the  income  of 
the  real  and  personal  estate  during  her  life,  for  the 
benefit  of  herself  and  all  the  children,  either  in  equal 
shares  or  in  such  proportions  as  the  Court  might  de- 
termine, having  regard  to  their  relative  necessities,  and 
that  the  widow  had  a  discretion  only  in  respect  of  the 
application  of  the  shares  of  the  children  during  their 
infancy. 


Mr.  JValher,  Mr.  Koe,  and  Mr.  Trotter,  for  the  De- 
fendants having  substantially  the  same  interests  as  the 
Plaintiff. 

Mr.  Tinney  and  Mr.  Stinton  for  the  widow. — ^If  it 
be  admitted  that  the  widow  takes  the  property  during 
her  life  charged  with  the  maintenance  of  the  children, 
that  obligation  must  be  confined  within  some  definite 
limits;  it  must  be  confined  to  the  maintenance  of  the 
children  during  their  infancy,  or,  at  the  utmost,  during 
the  time  they  continue  to  form  part  of  the  household  of 
their  mother.  The  mode  in  which  the  children  are 
entitled  to  participate  in  the  estate  must  be  such  as  to 
admit  of  the  exercise  of  the  mother's  discretion  in  the 
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application  of  it  for  their  use.  If  the  income  should  be 
divided  amongst  all  the  children,  whether  married  and 
settled  in  life,  or  what  is  termed  *^  foris  familiated,''  or 
not,  it  ceases  to  be  a  fund  for  the  support  of  the  widow 
and  children,  according  to  her  discretion.  The  mean- 
ing as  well  as  the  intention  of  the  bequest  evidently  is, 
that  the  mother  shall  take  the  income  for  the  midn- 
tenance  of  her  household,  the  testator  relying  upon  her 
to  afford,  by  that  means,  a  home  and  support  for  her 
children  forming  part  of  that  household 


1843. 


AfffUMtHim 


Most  of  the  cases  cited  are  referred  to  in  the  judg- 
ment. The  others  were  Cooper  v.  Thornton  (a),  Robin'' 
son  V.  TickeU(b)y  Hamley  v.  Gilbert  {c),  Badham  v. 
Mee  (J),  Berkeley  v.  Swinburne  (e),  Hadow  v.  Hadow  {ff)y 
Wood  V.  Richardson  (A),  Pratt  v.  Church  (i). 


Vice-Chancellor,  after  stating  the  will: — 

Several  of  the  children  of  the  testator  and  of  the 
Defendant,  his  wife,  were  minors  at  the  time  of  his 
death;  all  the  minors  have  since  been  maintained  by 
the  widow,  and  the  only  question  argued  before  me 
was,  whether  the  adult  children,  male  or  female,  either 
living  at  home  or  foris  familiated,  were  entitled  to  par- 
ticipate in  the  income  which  was  given  to  the  wife  for 
Ufe. 


Judgment, 


Two  points  were  conceded  in  the  argument  on  the 
part  of  the  widow :  first,  that,  according  to  the  true  con- 


(a)  3  Bro.  C.  C.  96. 

(b)  8  Ves.  142. 

(c)  Jac.  354. 

{d)  1  Russ.  &  Myl.  03 K 


(<?)  6  Sim.  613. 
(/)  9  Sim.  438. 
(/i)  4  Beav.  174, 
(i)  Id.  177. 
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1843.  structlon  of  the  will,  a  trust  is  declared  in  favour  of  the 
children  of  the  testator, — whether  during  infency  or 
not  is  another  question,  but  that  a  trust  Is  declared, 
excluding  the  widow  from  an  absolute  interest  in  the 
Judpmeni.  property  for  life:  secondly,  that,  notwithstanding  the 
indefinite  character  of  the  trust  with  respect  to  the 
amount  to  which  the  children  are  to  participate  in  the 
life  interest  of  the  widow,  the  Court  might  execute 
such  a  trust  in  favour  of  adults  as  well  as  of  infants. 
It  was,  however,  argued,  that  the  support  of  the  children 
during  their  minorities,  and  nothing  more,  was  contem- 
plated by  the  will  Supposing  a  trust  to  be  declared, 
the  latter  of  the  two  concessions,  was,  I  think,  unavoid- 
able upon  the  authorities.  Whatever  difficulties  might 
originally  have  been  supposed  to  exist  in  the  way  of  a 
court  of  equity  enforcing  a  trust,  the  extent  of  which 
was  unascertained,  the  cases  appear  clearly  to  decide 
that  a  court  of  equity  can  measure  the  extent  of  interest 
which  an  adult  as  well  as  an  infant  takes  under  a  trust 
for  his  support,  maintenance,  advancement,  provisioDi 
or  other  like  indefinite  expression,  applicable  to  a  fund 
larger,  confessedly,  than  the  party  entitled  to  the  support, 
maintenance,  or  advancement  can  claim,  and  some  in- 
terest in  which  is  given  to  another  person.  If  that 
is  to  be  altered,  it  should  not  be  by  any  but  the  highest 
branch  of  the  Court.  I  may  mention  on  this  point, 
Broad  v.  Bevan  (a),  Wetherell  v.  Wilson  (b).  Woods  v. 
Woods  (c),  I^ide  v.  Fooks  (rf),  Jubher  v.  Jubher  {e\ 
Kilvington  v.  Gray  {g\  and  Soames  v.  Martin  (A),  Gd- 
bert  V.  Bennett  {i\  to  which  may  be  added  the  case  of 
Alexander  v.  JkP  Cullock  (k). 

(a)  1  Russ.  511,  n.  {g)  10  Sim.  293. 

(b)  2  Keen,  80.  (h)  Id.  287. 

(c)  1  Myl.  &  Or.  401.  (i)  Id.  371. 
(rf)  2  Beav.  430.  (k)  1  Cox,  391. 
(e)  9  Sim.  503. 
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Now,  with  respect  to  the  first  concession, — that  a 
trust  was  declared,  and  that  the  widow  could  not  claim 
the  absolute  interest  during  her  life,  I  was  not  satisfied 
at  the  time  of  the  argument  that  the  counsel  for  the 
widow  had  not  paid  a  greater  degree  of  deference  to 
the  language  of  some  modem  cases  than  the  learned 
Judges  by  whom  those  cases  were  decided  would  claim 
In  favour  of  their  own  decisions^  The  case  is  one  of  a 
class  respecting  which  it  is  perhaps  to  be  expected  that 
an  apparent  discrepancy  would  exist  In  the  declsionst 
— a  discrepancy,  however,  which  might  be  attributed 
not  to  any  difference  of  opinion  as  to  the  principle 
which  should  govern  the  cases,  but  only  on  the  manner 
of  applying  admitted  principles.  I  doubt  whether  the 
concession  ought  to  have  been  made. 

The  cases  should  be  considered  under  two  heads :  firsts 
those  In  which  the  Court  has  read  the  will  as  giving 
an  absolute  Interest  to  the  legatees,  and  as  expressing 
also  the  testator's  motive  for  the  gift;  and,  secondly, 
those  cases  In  which  the  Court  has  read  the  will  as  de-* 
claring  a  trust  upon  the  fund,  or  part  of  the  fund.  In  the 
hands  of  the  legatee.  A  legacy  to  A.  the  better  to  enable 
him  to  pay  his  debts  expresses  the  motive  for  the  testa- 
tor's bounty,  but  certainly  creates  no  trust  which  the 
creditors  of  A.  could  enforce  In  this  court ;  and,  again, 
a  legacy  to  A.  the  better  to  enable  him  to  m^ntain,  or 
educate  and  provide  for,  his  family  must.  In  the  abstract, 
be  subject  to  a  like  construction :  It  Is  a  legacy  to  the 
Individual,  with  the  motive  only  pointed  out.  This  Is 
very  clearly,  and  In  my  opinion  very  correctly,  laid 
down  by  the  Vice-  Chancellor  In  the  late  case  of  Benson 
V.  Whittam{a)\  and  the  cases  oi Andrews  v.  Partington{b)y 


1843. 


Judgments 


(a)  5  Sim.  22. 


(6)  2  Cox,  223* 
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Broion  v.  Casamcgor  (a)  and  Hammond  v.  Neame  (J) 
illustrate  the  same  principle.  At  the  same  time,  a 
legacy  to  a  parent  upon  trust  to  be  by  him  applied, 
or  in  trust,  for  the  maintenance  and  education  of  his 
children,  will  certainly  give  the  children  a  right  in  a 
court  of  equity  to  enforce  their  natural  claims  against 
the  parent  in  respect  of  the  fund  on  which  the  trust  is 
declared.  And  a  similar  rule,  as  I  have  already  ob- 
served, has  previuled  in  favour  of  adult  cestui  que  trusts, 
notwithstanding  the  difficulty  of  measuring  the  amount 
of  interest  in  those  cases. 


It  is,  I  am  aware,  difficult  to  reconcile  all  the  decisions 
on  cases  of  this  nature,  but  although  those  decisions 
may  not  appear  rcconcileable  with  each  other,  I  am 
satisfied  that  the  learned  Judges  by  whom  they  have 
been  pronounced  did  not  mean  to  disregard  the  distinc- 
tion I  have  noticed,  or  in  any  way  to  break  in  upon 
it.  The  difference  has  arisen  in  the  different  modes  of 
applying  admitted  princi]Jes.  In  Raikes  v.  lVard{e\ 
and  Crockett  \.  Crockett  {d\  I  thought,  and  still  think, 
a  trust  was  declared  as  well  as  a  motive  expressed; 
and  I  am  satisfied  that  neither  Lord  Cottenham  in 
Woods  V.  Woods,  nor  Lord  Langdale  in  fVetherell  v. 
Wilson,  intended  to  negative  the  distinction  to  which 
I  have  adverted. 

I  do  not  at  present  give  any  opinion  upon  the  ques- 
tion, whether  the  direction  in  this  will  is  confined  to 
minority  or  not.  Mr.  Tinney  argued,  with  force  which 
appeared  to  me  almost  irresistible,  that  the  obvious  in- 
tention was,  that  the  widow  should  have  the  spending  of 


(a)  4  Ves.  498. 
\h)  1  Swans.  35. 


(c)  1  Hare,  445. 
(r/)  Id.  451. 
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her  life  income  in  one  establishment.  Supposing  a  child 
were  willing  to  reside  with  the  mother,  and  no  reason- 
able objection  could  be  urged  against  it,  the  testator 
having  directed  that  every  thing  should  remain  as  it 
was, — whether  the  Court  would  in  that  case  allow  the 
widow  arbitrarily  to  refuse  support  to  such  child  merely 
because  he  or  she  had  attained  the  age  of  twenty-one,  is 
one  question;  but  it  does  appear  to  me  to  be  another  and 
a  serious  question,  whether,  if  a  son  or  daughter  chooses 
to  marry,  and  become  foris  familiated,  leaving  the  house 
of  the  widow,  and  perhaps  having  a  family,  in  that 
case,  the  intention  of  the  testator,  expressed  in  this  will, 
requires  that  the  widow  should  apportion  a  certain  part 
of  her  income  for  the  benefit  of  such  son  or  daughter ; 
whether,  in  such  circumstances,  she  should  no  longer 
spend  her  income  in  one  establishment,  but  divide  it 
into  as  many  different  incomes  as  there  are  children, 
possibly  not  giving  enough  for  their  support  to  any, 
and  not  leaving  enough  for  her  own  support.  The 
question  is,  whether  the  testator  did  not  mean  to  leave 
it  entirely  to  the  natural  affection  of  the  mother  to 
provide  for  the  children  during  her  life,  aflerwards 
giving  the  property  to  them,  as  in  fact  he  haa  done. 


1843. 
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Having  considered  the  authorities  on  the  subject,  it 
is  impossible  but  that  I  should  have  formed  an  opinion 
on  this  case.  It  appears  to  me,  that  if  I  decide  the  case 
on  the  question  of  the  adult  or  infant  maintenance  alone, 
it  might  be  open  to  an  appeal,  the  expense  of  which 
may  perhaps  be  saved  to  the  parties,  by  giving  all  the 
reasons  that  occur  to  me,  as  the  grounds  of  my  deci- 
sion. If  the  counsel  for  the  widow  should  think  the 
authorities  on  the  question,  whether  the  gift  creates 
an  absolute  interest  or  a  trust,  do  not  govern  the  pre- 
sent case,  I  should  prefer  to  hear  them,  and  also  the 
counsel  for  the  Plaintiffs,  upon  that  point  alone.     My 
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object  is,  that  my  decision  may  be  satisfactory  to  the 
parties,  and  that,  so  far  as  possible,  they  may  be  relieved 
from  the  necessity  and  expense  of  discussing  this  ques- 
tion elsewhere* 


JuM  I2ti.         The  case  was  again  argued  by  Mr.  RoupeU  and  Mr. 

ArpwmeiU.  LindseUy  for  the  Phuntiffs,  and  Mr.  Tinney  and  Mr. 
Stinton,  for  the  widow.  In  addition  to  the  cases  cited 
on  the  former  argument,  and  besides  those  mentioned  in 
the  judgment,  they  cited  Cary  v.  Cary  (a),  Pushman  v. 
Filliter{b),  Meredith  v.  Heneage{c),  Blakeneyy.  Blaheney(d)i 
Cape  V.  Cape  («),  Stvbbs  v.  Sargon{J')y  Ford  v.  Fowler(y)f 
Knigkly.KnigluQi). 


Vice-Chancellor  : — 

Judgment.  I  am  Satisfied  that,  however  long  this  case  may  be 
under  consideration,  there  would  be  still  some  doubt 
upon  it  with  reference  to  the  authorities.  I  cannot, 
however,  doubt  the  principle  laid  down  by  the  FJce- 
Chancellor  in  Benson  v.  IVIiittam  ;  it  is  plain  to  conmion 
sense  that  the  law  must  be  as  it  is  there  explained.  If 
you  give  property  to  persons  to  accomplish  an  object, 
increasing  their  funds  so  that  they  might  be  the  better 
able  to  do  it, — that  is,  in  point  of  fact,  a  gift  to  them, 
and  there  is  no  trust  which  others  can  enforce.  And  I 
think  those  cases  of  Btishnell  v.  Parsons  (i),  Hammond 
v.  Neamey  Burrell  v.  Burrell  (A),  Andrews  v.  Partington^ 


{a)  2  Sch.  &  Lef.  173. 
{b)  3  Ves.  7. 

(c)  1    Sim.    566,    per    Lord 
Redetdale, 

(d)  6  Sim.  52. 

(e)  2  Y.  &  Coll.  543. 


(/)  3  Myl.  &  Cr.  508,  513. 
(g)  3  Beav.  14G. 
(//)  Id.  148. 

(i)  Prec.  Chan.  218,  ^er  Lord 
Keeper  Wright, 
{k)  Amb.  660, 
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and  others,  are  all  cases  in  support  of  the  same  proposi- 
tion, and  recognising  the  principle  with  great  clearness. 
A  great  number  of  these  cases  might  be  cited,  but  I  will 
not  go  through  them;  the  principle  cannot  be  at  all 
doubted,  although  Judges  may  differ  as  to  the  mode  of 
applying  it.  I  think  it  equally  clear,  if  property  be  given 
to  a  parent  upon  trust  to  maintain  herself  and  her  child- 
ren, that,  although  she  takes  a  beneficial  interest,  and 
though  to  some  extent  there  is  an  uncertainty  as  to  the 
quantum  she  is  bound  to  apply,  it  is  impossible  for  me  to 
hold  that  the  cases  do  not  decide  that  the  Court  will  find 
the  means  of  measuring  the  extent  of  the  children's  in- 
terest. The  only  question  here  is,  under  which  of  the  two 
principles  I  am  to  say  that  this  case  falls ;  at  the  same 
time  I  agree  with  the  argument,  that  if  the  expression, 
that  the  gifl  is  to  support  the  children,  extends  to  the 
support  of  the  children  throughout  the  whole  of  their 
lives,  in  the  various  situations  that  may  arise,  the  im- 
possibility, I  may  almost  say,  of  measuring  the  gift  to 
each  child  by  any  rule  to  be  laid  down  by  a  court  of 
justice,  is — in  a  case  where  there  is  no  trust  excluding 
the  mother  from  taking  whatever  she  is  not  obliged  to 
part  with — a  strong  argument  against  holding  that  the 
expressions  which  refer  to  the  children  were  meant  to 
create  a  trust  binding  on  her.  Lord  EldorCs  language, 
in  the  cases  of  Morice  v.  The  Bishop  of  Durham  (a), 
Wright  v.  Atkyns  (ft),  and  the  other  cases  referred  to,  goes 
to  shew  that  where  words  of  trust  are  not  used  so  im- 
peratively as  to  exclude  the  legatee  from  taking  any  thing 
beneficially,  there  the  difficulty  of  ascertaining  how 
much  that  legatee  was  bound  to  give  away  is  a  strong 
argument  against  construing  the  gift  to  be  a  trust.  If 
it  be  a  clear  case  of  trust,  then  it  appears  to  me,  on  the 
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(a)  10  Ves.  534. 


(6)  T.  &  R.  157. 
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authorities,  that  the  Court  has  held  that  the  trust  shall 
not  in  the  case  of  children  be  void,  but  that  it  will  find 
the  means  of  ascertaining  how  much  the  parties  to  be 
benefited  are  to  take.  It  was  on  that  ground  I  went  in 
the  cases  of  Raikes  v.  Ward  and  Crockett  v.  Crockett. 
In  those  cases  the  gift  was  made  in  terms  which  obliged 
the  legatee  to  give  something  to  the  children.  If  it  is 
not  in  such  terms,  of  course  there  is  no  trust  to  ex- 
clude the  legatee.    . 


I  considered  this  case  very  much  in  private,  before  I 
called  for  the  second  argument,  and  the  concluidon  to 
which  I  have  come  is,  that  the  words  of  this  will  im- 
port a  gift  to  the  mother  for  life,  and  that  afterwards 
the  personal  estate  is  to  go  to  the  testator's  children,  and 
the  real  estate  to  his  heir-at-law.  The  testator  adds  to 
the  gift  an  explanation  which  appears  to  me  merely  to 
express  what  actuated  his  mind  in  the  gift^  He  trusts 
to  the  afiection  of  the  mother  towards  her  childrenj  and 
says, — "  I  have  given  to  her  this  large  provision,  in  order 
that  she  may  be  able  to  support  her  children  during  her 
life."  The  gift  is  to  her,  and  the  support  is  to  be  ad- 
ministered according  to  her  discretion.  I  do  not  deny 
that  the  will  may  be  construed  another  way,  you  may 
construe  it  thus, — "  I  give  it  to  my  wife  for  the  purpose 
of  being  applied  by  her  in  the  support  and  m^dntenance 
of  the  children;"  but  the  words  are  equally  consistent  as 
importing,  "  I  give  it  to  her  that  she  may  be  able  to 
support  her  children."  I  cannot  see  anything  in  the  mere 
words  used  in  that  particular  part  of  the  will,  which  leads 
one  way  rather  than  the  other ;  but  I  am  satisfied,  from 
the  language  of  the  whole  will,  that  the  gift  is  to  her, 
to  be  applied  according  to  her  discretion.  The  absence  of 
any  expression  excluding  the  wife  from  taking,  and  the 
moral  impossibility  that  any  court  of  justice  can  measure 
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the  suggested  bounty  of  the  testator,  in  favour  of  all  the 
children,  in  every  possible  state  of  circumstances,  are 
grounds  on  which  it  appears  to  me  I  ought  to  decide 
that,  in  this  case,  the  widow  is^not  controlled  by  any 
equitable  interest  in  the  children. 
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I  confess  I  have  the  less  regret  in  coming  to  this  con- 
clusion, because,  so  far  as  respects  the  maintenance  of 
the  children  during  their  minority^  there  appears  to  be 
no  practical  reason  for  deciding  the  case  one  way  rather 
than  another, — all  such  children  having,  in  fact,  been 
maint^ned,  and  being  still  maintained,  by  the  widow. 
With  regard  to  the  other  children  the  difficulty  of  ap- 
plying the  fund  in  many  cases  which  may  arise,  or  be 
suggested,  is  such  that  I  can  hardly  see  any  way  of 
effecting  it.  The  best  legal  conclusion  I  think  is  this : 
The  testator  has  given  the  property  to  his  wife  abso- 
lutely, during  her  life,  and  in  order  that  the  children 
may  not  suppose  that  they  have  been  overlooked  during 
that  time,  the  testator  tells  them  his  reason  for  giving 
the  property  to  the  mother.  I  think,  therefore,  that  the 
construction  of  the  will  is,  that  the  widow  takes  the 
property  absolutely  for  her  life. 


See  Lmgmore  v.  Elcum^  2  Y.  &  Coll  Chan.  Cas.  363. 


VOL.  II. 
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2(jlh  Ju/y. 

1843. 

14/A  Feb. 

liHA  Apri!^ 

and  22nd 

July. 

Prooeedings 
fcr  taking  the 
bill  pro  con- 
feaso,  under 
the  Order  I.  of 
the  11th  of 
April,  1842, 
against  a  De- 
fendant deemed 
to  have  ab- 
sconded, for 
whom  an  ap- 
pearance has 
been  entered 
under  the  Or- 
der VIII.  of 
the  26th  of 
August,  1841, 
and  who  does 
not  afterwards 
appear  by  his 
own  solicitor. 


ELTOFT  V.  BROWN. 

XjILL  by  parties  beneficially  interested  in  the  real 
and  personal  estate  of  a  testator,  against  Brawn,  the 
trustee  and  executor,  and  Lwese^^  to  whom  Brotcn  had 
pledged  the  title-deeds  of  part  of  the  trust  estate.  An 
injunction  against  Brown  was  obtmned  ex  parte,  and  a 
receiver  appointed  after  notice.  Brown  was  served 
with  the  subpoena  to  appear  and  answer,  on  the  4th  of 
April,  1842,  and  not  having  appeared,  the  Plaintiffs, 
on  the  15th  of  April,  obtained  an  order  for  liberty  to 
enter  an  appearance  for  him,  under  Order  VIII.  of  the 
26th  of  August,  1841,  and  on  the  16th  of  April,  en- 
tered such  appearance  accordingly.  A  copy  of  the 
order  for  entering  the  appearance,  and  notice  of  its 
entry,  was,  on  the  20th  of  April,  left  at  Brown^s  last 
place  of  abode,  and  also  served  on  his  wife.  Livesey 
deposited  the  title-deeds  with  the  master,  and  the  bill 
was  dismissed  against  him.  Brotcn  did  not  appear  by 
his  own  clerk  in  Court,  or  solicitor  (a),  and  the  Plain- 
tiffs caused  to  be  inserted  in  the  London  Gazette  of  the 
14  th  of  June,  and  once  in  every  week,  for  the  four 
following  weeks,  a  notice  {b),  according  to  the  Order  I.  of 


(a)  Sec  Order  XVI.  of  the 
2Gth  of  October,  1842. 

(b)  "  Between  /.  Eltoft  and 
others,  Plaintiffs,  and  1\  Brawn 
and  7\Livetey, Defendants.  Take 
notice,  that  pursuant  to  an  order 
of  &c.  made  in  this  cause,  bear- 
ing date  the  15th  day  of  April 
last,  an  appearance  was  on  the 
16th  day  of  April  last  entered 
for  the  above-named  Defendant 


T,  Drown,  under  the  8tli  of  the 
Orders  of  the  26th  day  of  August, 
1841,  and  he  the  said  Defendant 
T,  Brown  not  having  appeared 
by  his  own  clerk  in  Court,  tlie 
above-pamed  Plaintiffs  hereby 
give  notice,  pursuant  to  the  order 
of  this  Court  of  the  11th  day  of 
April,  1842,  that  this  Court  will 
be  moved  by  &c.  for  the  Plain- 
tiflTs  before  &c.  on  lluirsday,  the 
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the  11th  of  April,  1842,  (under  the  third  clause  of  that 
order  (a)),  that  on  the  14th  of  July  the  Court  would 
be  moved  that  the  bill  might  be  taken  pro  confesso 
against  Broton,  The  motion  was  mentioned  on  the 
14  th  of  July,  but  that  not  being  a  seal  day,  it  was 
deferred,  by  the  direction  of  the  Court,  until  the  fol- 
lowing seal  day,  which  was  the  16  th  of  July, 


1042. 


July  16M. 

Mr.  Elmsley  moved,  pursuant  to  the  notice  in  the        Motion. 
London  Gazette^  that  the  Plaintiffs'  bill  might  be  taken 
pro    confesso,    immediately,    agidnst    the    Deiendant 
Brown. 


The  motion  was  supported  by  affidavits  stating  the 
reasons  of  the  deponents  for  believing,  and  their  belief 
that  Brown  had  sailed  for  Philadelphia  in  the  preceding 
month  of  April,  and  had  ever  since  resided  there ;  that 
he  was  in  insolvent  circumstances  at  the  time  of  his 
departure,  and  that  a  fiat  in  bankruptcy  had  been  issued 
against  him,  but  had  not  been  prosecuted,  as  there  did 
not  appear  to  be  any  estate  of  the  bankrupt  (ft).  The 
wife  of  Brown  appeared  by  the  affidavits  to  be  within 
the  jurisdiction. 


The  Vice-chancellor  ordered  that  the  cause  should 
stand  for  hearing  in  the  paper  of  causes  on  the  22d  day 
of  July,  and  that  the  Plaintiffs'  derk  in  Court  should 
then  attend  with  the  record  of  the  bill,  in  order  to  have 
the  same  taken  pro  confesso.     His  Honor  also  directed 


11th  day  of  July,  1842,  or  so 
soon  after  as  counsel  can  be 
heard,  that  the  Plaintiffs'  bill  in 
this  cause  may  be  taken  pro  con- 
fesso immediately  against  the 
said  Defendant  T.  Broum.   Dated 


this  14th  day  of  June,  1842. 
/.,  B.,  8e  E,,  the  Plaintiffs*  soli- 
citors." 

(a)  Beav.  Ord.  Can.,  106. 

(b)  See  ante,  p.  534,  n. 


Order, 


T  T  2 
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1842.  that  this  order  should  in  the  mean  time  be  served  on 

Eltoft  *^®  ^^^®  ^^'  Brown  (a). 

V. 

B&owir.  ■^— ■^■^— i^i^i— -■— 


July  26M. 
Decree, 


This  cause  coming  on  this  day,  &c.  [reciting  the  entering  of  the 
appearance].  And  whereas  the  Plaintiffs  heing  unable,  with  dae 
dih'gence,  to  procure  a  writ  of  attachment  to  he  executed  against  the 
said  Defendant,  hy  reason  of  his  heing  out  of  the  jurisdiction  of  the 
Court,  the  said  Defendant  having  absconded  to  avoid  the  process  of 
this  Court,  and  not  having  entered  an  appearance  hy  his  own  clerk 
in  Court,  they,  the  said  Plaintiff*8  have  caused  to  he  inserted  in  the 
London  Gazette^  five  several  notices,  that  this  Court  would  on  the 
day  therein  named  he  moved  to  take  the  Plaintiff's  hill  pro  confetso 
against  the  said  Defendant,  and  the  said  Defendant  a  answer  not 
having  heen  filed,  as  hy  the  six  clerks'  certificate  appeared,  it  was, 
&c.  [reciting  the  Order  of  the  16th  of  July],  And  the  PlamtiflTs  clerk 
in  Court  this  day  attending,  &c.y  upon  debate  of  the  matter,  and 
hearing  the  Order  of  the  IGth  day  of  July  instant,  and  the  record  of 
the  Plaintiff's  bill  read,  and  what  was  alleged  by  the  counsel  for 
the  Plaintiffs,  this  Court  doth  order  and  decree  that  the  Plaintiff's 
bill  be  taken  pro  confesso  against  the  said  Defendant  T.  JBrown. 
And  it  is  ordered  that  it  be  referred  to  the  Master,  &c.  Usual 
accounts  of  the  testator's  estate.  Inquiries  as  to  children,  and  next 
of  kin.  New  trustees  to  be  appointed.  Receiver  continued.  Fur- 
ther directions,  and  costs  reserved. 


1843. 
January  21th. 

Report. 


The  Master,  by  his  report,  found  that  the  Defendant 
Brown  had  absconded  to  avoid  the  process  of  the  Court, 
and  was  then  resident  out  of  the  jurisdiction ;  and  that 
in  his  absence  it  was  impossible  to  take  the  accounts 
directed,  or  to  examine  him  on  interrogatories:  he  found 
that  Brown  had  had  no  beneficial  interest  under  the 
will,  but  was  a  trustee  only  for  the  parties  beneficially 
interested.  He  made  his  report  as  to  debts,  legatues, 
and  the  other  matters  referred,  and  certified  that  he  had 
appointed  certain  persons  new  trustees. 


(a)  See  ante,  p.  535. 
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Mr.  ElmsUi/  moved  that  the  report  might  be  con-         i843. 
firmed  absolutely^  or  that  the  cause  might  be  set  down        ei^tovt 
for  further  directions^  without  confirmation  of  the  re-       „  ^' 

port     The  proceeding  before  the  Master  was  of  neces-         

dty  ex  parte:  the  Defendant  was  found  by  the  report  '^^""^ry  31>/. 
to  have  absconded ;  and  there  was  no  person  on  whom  Motion. 
the  orders  nisi  or  absolute,  for  confirming  the  report, 
could  be  served.  If  the  case  were  to  be  treated  as  one 
in  which  the  decree  was  pro  confesso  for  want  of  answer 
only,  it  would  be  impossible  to  make  the  proceedings 
effectual :  King  v.  Bryant  (a),  Parry  v.  Ferryman  (6), 
Thompson  v.  Trotter  {c)^  Dominicetti  v.  Laiti{d\  1  Dan. 
Chan.  Pr.  698,  and  2  Dan.  Chan.  Pr.  804,  805,  were 
mentioned. 


The  Vice-Chancellor  said  that  the  entering  of  the  February  14M. 
appearance  for  the  Defendant,  under  the  Order  VIII.  of  ^^^^^^^ 
August,  1841,  was  for  the  purpose  of  giving  the  Plain-  being  served 
tiff  the  benefit  of  that  step  in  the  cause,  and  enabling  natoappearand 
him  to  count  the  subsequent  process  from  that  date,  So«iio?«»ter* 
but  it  had  not  the  effect  of  placincr  the  Defendant  in  f»  appearance 

.by  his  own  so- 
the  same  situation  as  if  he  had  regularly  appeared  in  licitor,  but  ab- 

the  cause.     The  Court  being  satisfied  that  the  De-  theVo^ss  of 

fendant  had  absconded,  the  case  was  the  same  as  if  he  2l®.S?2?^'  ^^ 

Plaintiff  may, 

had  not  appeared.     The  report  might  be  confirmed  ex  on  tbe  bill 

parte,  and  the  cause  set  down  for  further  directions.         fcsso"  under  the 

Order  I.  of  the 
11th  of  April,  1842,  proceed  ex  parte  as  against  a  Defendant  who  has  not  appeared,  although 
the  Plaintiff  has  entered  an  appearance  for  him,  under  the  Order  Ylii.  of  the  26th  of 
August,  1841. 


Before  any  further  proceedings  were  had,  one  of  the     April  I9th. 
Plaintiffs  married,  and  the  suit  abated.     A  bill  of  re- 
vivor was  filed,  and 

(a)  3  Myl.  &  Cr.  191.  (c)  10  December,  1823,  cited 

(6)  M.  R.  13  July,  1838,  cited     3  Myl.  &  Cr.  193. 
2  Dan.  Ch.  Pr.  805,  n.  (r).  (d)  2  Dick.  588. 


622  CASES  IN  CHANCERY. 

Mr.  Elmsley  moved  that  the  bill  of  revivor  might  be 
taken  pro  confesso  against  Brawn,  or  that  the  Plam- 
tiffs  might  be  at  liberty  to  enter  an  appearance  for  him, 
on  which  the  subsequent  proceedings  might  be  founded. 
The  ftict  thaT'^  ^^  answer  was  required  to  the  bill  of  revivor. 

an  appearance 

has  been  en-  

tercd  by  the 
Plamtiff  for  the 

Defendant,  to        The  Vice-Chancellor  Said  that  the  Court  had  no 

under  the  8th  '  power  either  to  order  the  bill  of  revivor  to  be  taken 

guatri84t—  P^  confesso,  without  the  previous  process,  or  to  give 

®f^*°o"-  liberty  to  enter  an  appearance  to  a  bill,  no  subpcsna 

been  tekcn  pro  thcrcon  having  been  served.     The  Plaintiffs  might  pro- 

againit  a  De-  ^^  as  on  an  original  suit,  and  then  the  question  would 

thc^t'o^cr  ^'  whether  the  Defendant  could  be  treated  as  abscond- 

of  April,  1842,  ing  to  avoid  service  of  process  in  this  suit,  as  well  as  in 

Unogroand        .,      ^     . 

for  taking         tne  nrst. 

either  of  those 

steps  on  a  mere  bill  of  revivor  in  the  same  suit,  against  soch  Defendant,  without  pre- 

Tioosly  going  through  aU  the  preliminary  steps,  as  in  &e  case  of  an  original  bilL 


Aprii  27th.  The  Plaintiffs  moved,  under  the  act  1  Will.  4,  c.  36, 
8.  3  (a),  that  the  Defendant  might  be  ordered  to  ap- 
pear to  the  bill  of  revivor  on  a  certain  day  to  be 
appointed  by  the  Court.  The  motion  was  supported 
by  affidavits,  shewing,  that  the  Defendant  had  con- 
tinued to  be,  and  was  still,  out  of  the  jurisdiction,  and 
by  the  certificate  of  the  clerk  of  records  and  writs,  that 
the  bill  was  filed  on  the  13th  of  March,  and  that  no 
appearance  had  been  entered  thereto  for  the  Defendant* 
The  Defendant  was  then  ordered  to  appear  within  a 
month,  and  the  order  was  published,  and  the  bill  of 
revivor  afterwards  taken  pro  confesso,  according  to  the 
old  practice  (h), 

(a)  Amended,  as  to  the  man-     &  1  Vict.  c.  45,  s.  2. 
ner  of  publication  at  the  parish         (b)  SeeBakery,  Keen,  4  Sim. 
church,  by  the  act  11  Will.  4,     498. 
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The  original  cause  coining  on  for  further  directions,        i843. 
and  on  the  hearing  of  the  bill  of  revivor,  and  of  a  sup- 
plemental bill,  against  the  new  trustees  and  some  other 
parties,   the   Court   continued   the   injunction  against 

Brown  until  further  order,  directed  the  receiver  to  pass       "£ !*  ' 

his  final  accounts,  and  ordered  the  costs  of  the  Plwntiffs  ^^  of  Revivor. 
in  all  the  causes,  and  the  costs  of  the  Defendants  in  the 
supplemental  cause,  to  be  taxed  and  paid  out  of  the 
balance  to  be  paid  by  the  receiver,  and  by  the  trustees 
out  of  the  future  rents  and  profits,  with  liberty  to  any 
of  the  parties  to  apply. 


HELE  V.  OGLE.  1844. 

TWih  January, 
HE  Defendant  was  out  of  the  jurisdiction  when  the  Defendant  re- 
bill  was  filed,  and  had  not  since  come  within  the  juris-  ^e  jur^c- 
diction,  but  being  served  abroad  under  the  act  4  &  5  JJJ^^^"!^ 

Will.  4,  c.  82,  he  appeared  by  his  own  solicitors,  who  wonded  to 

avoid  the  pro* 
intimated  an  intention  to  defend  the  suit     His  solici-  ceuof  the 

tors  afterwards  informed  the  solicitors  for  the  Plaintiff  the'list  Onkr 

that  they  had  consulted  counsel,  who  had  advised  that  ^^^f  U*fl®^ 

the  Defendant  should  submit  to  the  PlaintifPs  demand, 

and  not  defend  the  suit     No  answer  was  put  in. 

Mr.  Walpok  moved,  on  notice  served  upon  the  soli-       MoHvn, 
citors  of  the  Defendant,  more  than  fourteen  days  pre- 
viously,  that  the  bill  might  be  taken   pro  confesso, 
under  the  Order  I.  of  the  11th  of  April,  1842. 


The  Vice-Chancellor  held,   that  the  Defendant     Judgment. 
should  be  deemed  to  have  absconded  to  avoid  the  pro- 
cess of  the  Court,  and  made  the  common  order,  directing 
the  cause  to  be  in  the  paper  of  causes  on  a  certiun  day, 
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1844.  in  order  that  the  bill  might  be  taken  pro  oonfeaso, 
uuless  an  answer  should  be  put  in  by  the  Defendant  in 
the  mean  time:  this  order  to  be  served  forthwith  on 
the  solicitors  of  the  Defendant. 

Judgmtni, 


1843. 

8M,  nth,  and  WEATHERBY  v.  ST.  GIORGIO. 

29th  May.  J 
Atcsutordi-  John  ST.  GIORGIO,  a  native  of  Italy,  by  his 
to  be  paid,  and  will,  dated  in  March,  1833,  after  directing  all  his  debts 
Sutors^^ny-  and  funeral  and  testamentary  expenses  to  be  paid  as 
land,  and  other  goon  as  conveniently  might  be,  appointed  Weaiherhtfy  the 
Italy,  directing  Plaintiff,  and  W.  S.  Lewisy  executors  of  his  will,  so  far  as 
execuuwto  related  to  his  property  in  England  and  Ireland^  and 
InSdue'to  Ae     ^^^here,    (except  in  Itdly)y   and  Doctor   Francesco 

Julian  execu-     Ciceri  and  Simior  Advocate  Gitiseppe  Montanara,  of 
tort,  and  be-  .         .  . 

queathing  Milan,  cxecutors  of  his  will,  so  far  as  related  to  his 

ULtii^rt  c^ses  property  in  Jte/y,  and  not  elsewhere,  and  after  giving 

f^Sito°* ^*  certain  legacies,  the  testator  gave  and  bequeathed  unto 

in  Italy :—  Lewis  and  the  Plaintiff  the  residue  of  his  estate  and 

the  Bum  to  be  effects  in  England  and  Ireland,  or  elsewhere,  (except 

uig^thJresi^ue  ^  -^^^^^f  ^  aforesaid),  upon  trust,  as  to  certain  parts 

after  payment  thereof,  for  his  SOU  John  Nathaniel  St,  Giorgio,  and  the 

Italian  execu-  children  of  his  said  son  as  therein  mentioned.      And 

reg^dwi  as^  (after  payment  of  the  legacies  bequeathed  by  any  codicil 

"f^hlt  T^}^^  ^6  might  make)  the  testator  directed  his  said  executors 

and  not  as  ex-  in  England  to   transmit   the  residue,  and   every  part 

ecutors  hold-         .  n        i  *         •  i  »       r    -i  ^       i  m 

ing  it  charged     thereof,  to  his  said  executors  m  Italy,  to  be  by  them 
that  tifereforT"^  jointly   disposed   of,   together  with    all    property    and 

inquiriea  must    effects  that  he  should  possess  in  Italy,  or  be  entitled  to 

be  directed  to  .  ,  '^  "^ 

ascertain  the       at  the  time  of  his  decease,  amongst  all  and  every  his 

persons  bene- 
ficially entitled  to  the  fund,  under  the  bequest. 

That  where  a  trust  fund  is  to  be  administered  nnder  the  direction  of  the  Conrt,  the 
general  rule  requiring  the  cestui  que  trusts  to  be  parties,  is  applicable  to  foreign  trustees 
and  cestui  que  trusts,  residing  out  of  the  jurisdiction,  unless  a  special  case  of  difficulty  or 
inconvrnience  in  the  application  of  the  rule  be  shewn. 


0. 

St.  Giorgio. 
Statement. 
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nephews  and  nieces,  the  children  of  his  late  sisters  1843. 
Annunziata  De  Micheli  and  Teresa  Corbetta,  who  should  Wbathbrby 
be  living  at  his  decease,  or  the  husbands  or  wife  of  such 
of  them  respectively  as  should  be  then  dead,  without 
leaving  issue  then  living  or  born  in  due  time  after- 
wards, to  be  equally  divided  between  them  in  equal 
proportions  as  tenants  in  conmion,  and  if  but  one  such 
child,  husband,  or  wife,  to  pay  the  whole  to  such  only 
child,  husband,  or  wife,  subject  to  the  proviso,  that  if 
there  should  at  his  decease  be  living  any  child  or  chil- 
dren of  his  said  nephews  or  nieces  who  should  have 
died  in  his  lifetime,  then,  that  the  share  of  such  de- 
ceased parent  in  such  residue  should  be  paid  to  his  or 
her  child  or  children  in  equal  portions. 

The  testator  made  a  codicil  to  his  will,  of  the  same 
date,  by  which  he  gave  certain  legacies.  He  made  a 
second  codicil,  dated  the  16th  of  March,  1833,  whereby 
he  bequeathed  certain  debts  and  securities  to  his  said 
son,  in  trust  for  his  grandchildren.  Subsequently,  in 
the  same  year,  the  testator  left  Enghndy  where  he  had 
resided,  and  returned  to  Monzay  in  Lombardy.  He  there 
made  several  other  codicils  to  his  will,  in  the  Italian 
language,  bequeathing  various  legacies.  The  transla- 
tion of  one  of  these,  dated  the  5th  of  February,  1835, 
was  as  follows : — 

'^  When  my  testament  in  London^  and  also  in  suc- 
cession my  codicil  at  Milan,  shall  be  completely  fulfilled, 
I  will,  that  all  the  surplus  residue  be  given  to  the 
descendants  of  my  sisters  per  stirpes,  and  not  per  capita. 
My  executor  shall  be  the  advocate,  Giuseppe  Montatiaroy 
whom  I  join  with  Doctor  F.  Ciceri,  of  Milaru^  By  a 
later  codicil,  dated  in  March,  1838,  the  testator  gave  a 
legacy  to  a  charitable  institution  in  Monzcu 

The  testator  died  at  Monza,  in  August,  1840,  leaving 


St.  Giorgio. 
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W.  S.  Lewis,  the  PlaintifF  Weatherhf,  and  the  De- 
fendant Giuseppe  Montanaray  surviving.  Ciceri  died 
©T"""*  in  the  lifetime  of  the  testator.  Montanara  duly  pub- 
lished and  proved  the  will  and  codicils,  and  filed  the 
Statement,  game  of  record  in  the  imperial  royal  municipal  court 
of  Monza,  and  sent  official  copies  to  the  PlaintiflT,  who 
proved  translations  thereof  in  the  ecclesiastical  courts 
in  England  and  Ireland,     Ijewis  renounced  probate. 

mil.  The  Plaintiff  filed  the  bill  against  the  son  and  grand- 

children  of   the    testator,   and    Giuseppe    Monicaiaroy 
praying  that  the  estate  might  be  administered,  and  the 
trusts  of  the  will  and  codicils  performed  under  the 
direction  of  the  Court.     Montanara,  though  out  of  the 
jurisdiction,  appeared,  and  put  in  his  answer.     The 
cause  was  heard  on  the  24th  of  June,  1842,  and  by  the 
Decree,       decree  then  made  it  was  referred  to  the  Master,  to 
inquire  whether  Montanara  was  the  duly  constituted 
executor  or  representative  of  the  testator,  so  far  as 
related  to  his  property  in  Jtaly,  according  to  the  laws 
in  force  there ;  inquiries  were  also  directed  in  the  ordi- 
nary form  with  regard  to  the  children  of  the  testator^s 
sisters,  and  whether  they  or  their  representatives  were 
out  of  the  jurisdiction,  and  if  so, — XhQ  Plaintiff  sub- 
mitting to  account,  the  usual  accounts  were  directed. 
The  inquiries  were  prosecuted  before  the  Master  only 
on  the  first  point,  on  which  the  drafl-report  was  pre- 
pared,  finding  that  Montanara   was  the  duly    consti- 
tuted executor  or  personal  representative,   ad    to   the 
property  in  Italy,     In  order  to  avoid  the  expense  of 
making  in  this  country  the  inquiries  as  to  the  families  of 
the  Italian  legatees,  Montanara,  before  taking  the  report. 
Rehearing,     presented  his  petition  of  rehearing,  thereby  suggesting, 
that,  as  such  executor  and  legal  personal  representative 
in  Italy,  he  was,  under  and  according  to  the  terms  and 
fair  construction  of  the  will  and  codicils,  entitled  to 
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receive  and  apply  in  liah/y  according  to  such  will  and  1043. 

codicils,  the  testator's  estate  thereby  given  and  directed  WBATHEaBT 

to  be  mid  to  him  for  the  purposes  therein  mentioned.  ^    ^  «^- 

*                                       r     x-  St.  Giorgio. 


Mr.  Roupell  and  Mr.  G.  L.  RusseUy  for  the  Plaintiff,      ArgumetU, 
submitted    that   the  decree   was  right,   but   that   an 
inquiry  as  to  the  domicile  of  the  testator  might  be 
properly  added. 

Mr.  Koe  for  the  son  and  grandchildren  of  the  tes- 
tator. 

Mr.  Tinney  and  Mr.  Rogers  for  the  Defendant  Man' 
tanara. 

The  testator  has  appointed  a  person  to  administer  his 
estate  in  Italy^  and  he  has  directed  the  surplus  in  this 
country  to  be  transmitted  to  that  person.  What  pre- 
vents this  from  being  done  ?  An  artificial  rule  of  this 
Court,  by  which  it  assumes  the  power  of  executing  all 
trusts  brought  within  its  direction.  But  is  not  this 
rule  confined  to  cases  in  which  it  can  adequately  and 
conveniently  perform  the  office  of  trustee, — namely,  to 
cases  where  the  objects  of  the  trust  are  subjects  of  this 
kingdom,  and  within  the  operation  of  its  laws  ?  The 
principle  upon  which  the  Court  acts  in  assuming  the 
administration  of  trusts,  is  founded  on  justice  and  con- 
venience; but  the  difficulty  and  expense  of  under- 
taking a  trusty  where  all  the  facts  upon  which  the 
Court  is  to  proceed,  and  the  law  by  which  it  is  to  be 
guided,  must  be  collected  by  inquiries  in  a  foreign 
country,  take  the  case  altc^ether  out  of  the  operation 
of  that  principle.  If  the  objects  of  the  testator's 
bounty  were  simply  indicated,  and  no  hand  interposed 
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St.  Giorgio. 
Argument. 


1843.  as  the  medium  of  distribution,  the  Court  might  have 
Wbathbrby  ^^  alternative  but  that  of  administering  the  estate 
amongst  such  objects;  but  where  that  course  is  not 
absolutely  necessary, — and  where,  as  in  this  case,  there 
is  a  foreign  executor,  the  Court  will  not  undertake 
that  office.  The  distinction  between  the  cases  of  English 
and  foreign  trusts  is  seen  in  the  cases  of  legacies  to 
foreign  charities,  which  the  Court  does  not  undertake 
to  administer,  but  merely  ascertains  the  hand  to  receive 
the  legacy. 


The  following  cases  were  cited :  Attorney- General  v. 
Lepine  (a).  Provost  Sfc.  of  Edinburgh  v.  Aubery  (i), 
Preston  v.  Lord  Melville  (c),  Attorney-General  v.  Ste- 
phens (d),  Mayor  of  Lyons  v.  East  India  Company  (e), 
Emery  v.  Hill  {g)y  Hall  v.  Dewes  (A),  Sandilands  v. 
Innes  (t),  and  Thorp  v.  Owen  (A),  and  analogous 


MayWth. 
Judgment. 


Vice-Chancellor  : — 

The  testator  first  directs  all  his  debts  to  be  paid^  and 
then  that  his  executors  in  England  shall  transmit  the 
residue  to  his  executors  in  Italy y  to  be  by  them  disposed 
of,  together  with  all  his  property  in  Italyy  among  cer- 
tain legatees.  It  is  clear,  therefore,  that  the  fund 
which  he  had  in  his  contemplation  was  the  residue  after 
the  debts  were  paid,  and  it  appears  to  me  impossible  to 
escape  the  conclusion  that  the  executors  in  Italy  must 
be  taken  to  be  legatees  in  trust     I  am  now  called  upon 


(a)  2  Swans.  181. 

{b)  Ambl.  236. 

(c)  8  CI.  &  Fin.  1. 

{d)  3  Myl.  &  K.  347. 

(<•)  1    Moore,    Privy   Council 


Cases,  175. 

{g)  1  Russ.  112. 
(h)  Jac.  189. 
(i)  3  Sim.  263. 
{h)  Ante,  p.  607. 
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to  decide  a  perfectly  abstract  proposition.     The  rule  in        1843. 

England  is,  that  if  property  is  given  to  a  trustee  for  wbathbmt 

certain  cestui  que  trusts,  the  Court  will  pay  it  to  the  „    J^- 

^  *^^  St.  Giorgio. 

cestui  que  trusts,  and  not  to  the  trustee.     If  I  were         • 

not  to  follow  that  rule  in  this  case,  I  should,  in  effect^  »^v««i . 
decide,  that  in  every  case  where  there  is  a  direction  to 
pay  money  to  a  foreign  trustee,  to  be  by  him  paid  to 
another  person,  that  such  other  person  is  not  a  necessary 
party  to  the  suit ;  or,  in  other  words,  that  the  rule, 
which  is  applicable  in  England,  ceases  to  apply  where 
the  trustee  and  objects  of  the  trust  are  the  subjects  of  a 
foreign  country,  and  out  of  the  jurisdiction  of  the 
Court.  There  is  nothing  at  present  before  me  to  shew 
that  there  is  any  diflSculty  in  this  case  to  justify  a  de- 
parture from  the  ordinary  rule :  At  the  same  time,  the 
case  must  be  open  to  the  same  observations  as  all  other 
cases  are  with  respect  to  parties, — that  wherever  a 
great  practical  inconvenience  arises  in  applying  the  gene- 
ral rule,  there  the  Court  has  power  to  relax  it,  in  order 
to  prevent  that  which  was  laid  down  for  the  purposes 
of  justice  from  working  the  contrary ;  And  that  would 
no  doubt  be  the  case,  if,  where  a  small  property  had  to 
be  divided  among  a  great  number  of  foreigners,  all  the 
cestuis  que  trust  were  compelled  to  prove  their  right  in 
the  Master's  office  in  England.  I  must  continue  the 
direction  for  inquiry  with  respect  to  the  parties  abroad. 
I  cannot  introduce  a  rule  different  from  that  .which  pre- 
vails in  all  ordinary  cases,  without  seeing  that  there  is 
in  truth  some  particular  difficulty  in  following  it. 

I  endeavoured  at  first  to  adopt  the  argument  that 
Montanara  and  Ciceri  should  be  considered  as  strictly 
executors ;  for  I  then  should  have  had  less  difficulty  in 
directing  the  money  to  be  paid  over  to  them,  as  they 
would  in  that  case  have  been  bound  to  pay  any  debts 
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wlucfa  m^t  hare  exkted,  and  would  baiTe  been  account' 
able  for  tbe  residue :  bot  it  is  admiufd  dot  the  dditi 
most  be  paid  in  this  ooontrr,  and  theesceciitan  heie  aie 
diiected  to  paj  orer  the  soipliB  to  the  execnton  in 
liaty.  It  ia  therefore  a  pajrment  bj  a  trustee  to  a 
trustee. 


I  mean  to  decide  nothing  beyond  what  I  am  forced  to 
decide.  I  onlj  abstain  from  dedtfii^  that  where  the 
legatees  are  foreigners,  the  rule  requiring  the  cestm  qoe 
trustdy  to  whom  peraonallj  the  money  ia  to  be  pud,  to 
be  made  parties,  does  not  prima  fade  afqply.  The  case 
is  different  from  that  of  a  charity  where  there  is  no  £- 
rection  to  pay  personally. 


May  29/h. 


It  appears  to  me  that  much  difficulty  might  be  avcMded 
by  Mcnianara  having  the  carriage  of  so  much  of  the 
order  as  directs  the  mquiries,  for  he  will  probaUj  be  in 
a  condition  to  shew  to  the  Master  better  than  any  other 
party  the  state  of  the  families,  and  what  difficulties 
there  are  in  following  out  the  order. 

[Tlic  inquiries  proper  to  be  made  were  afterwards 
considerc<l  in  detail] 


Dtcref,  This  Court  doth  order:  [Directions  as  to  payment  of  Amd  into 

Court,  &c.  to  stand.]  And  it  is  ordered  that  it  be  referred  to  the 
Master,  &c.  to  inquire  and  state  to  the  Court  what  was  the  testator's 
domicile  at  the  time  of  his  death.  And,  &c.  inquire,  &c«  whether 
the  Defendant  Giuseype  Montamara  is  the  duly  constituted  executor 
or  personal  representative  of  the  testator,  according  to  the  law  of  the 
country  of  the  testator's  domicile  at  the  time  of  his  death.  And, 
&c.  inquire,  &c.  whether,  by  the  law  of  the  country  of  the  testator's 
domicile  at  the  time  of  his  death,  the  bequest  in  the  will  contained, 
whereby  the  testator  directed  his  executors  in  England  to  transmit 
the  residue  of  his  property  not  therein  before  bequeathed  to  his  exe- 
cutors in  Italg,  to  be  by  them  jointly  disposed  of,  together  with  all 
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property  and  effects  that  he  should  possess  in  Italyy  in  manner  tliere- 
in  mentioned^  was  wliuUy,  or  to  any  and  what  extent,  valid.  And, 
&c.  inquire,  &c.  whether  by  the  law  of  the  country  of  tlic  said 
testator's  domicile  at  the  time  of  his  death  the  right  or  title  to  receive 
the  said  residuary  property  survives  to  the  said  Giuseppe  Montanara 
alone,  Francesco  Ciceri  in  the  said  will  also  named  an  executor 
thereof  being  now  dead.  And,  &c.  inquire,  &c.  whether  the  said  testa- 
tor's sisters,  Annunxiata  de  Miclieli  and  Tere$a  Corbetta,  in  the  said 
will  named,  or  either  and  which  of  them,  had  any,  and  if  any,  what 
children  or  child,  and  whetlier  any  or  either,  and  which  of  such  child 
or  children  have  died,  and  if  so,  when  and  at  what  ages  they  respec- 
tively died,  and  who,  according  to  the  law  of  the  domicile  of  such 
child  or  children  respectively  who  survived  the  said  testator  and 
have  since  died,  are  entitled  to  receive  the  shares  of  such  child  or 
.children,  if  any;  and  whether  any  or  either  and  which  of  such 
children,  if  any,  who  died  in  the  lifetime  of  the  said  testator  left  any 
and  what  issue  then  living,  or  born  in  due  time  after  their  parents' 
decease  ;  and  whether  any  or  either  and  which  of  such  issue,  if  any, 
are  or  is  dead,  and  who,  according  to  the  law  of  the  domicile  of  such 
issue  respectively,  are  entitled  to  receive  their  shares,  if  any,  of  the 
said  testator's  residuary  property ;  and  whether  any  or  either  and 
which  of  such  child  or  children  who,  if  any  died  without  leaving 
any  issue  living  at  the  time  of  the  testator's  death,  or  born  in  duo 
time  afterwards,  left  any  and  what  husband  or  wife,  as  the  case  may 
be,  and  whether  such  husbands  or  wives  respectively  are  living 
or  dead,  and  who,  according  to  the  law  of  the  domicile  of  such 
of  the  said  husbands  and  wives  respectively,  if  any,  as  are  dead,  are 
entitled  to  receive  their  shares,  if  any,  of  the  said  testator's  residuary 
property;  and  it  being  alleged  that  all  the  children  of  the  said 
testator's  said  two  sisters  who  were  living  at  his  death,  and  the  hus- 
bands or  wives,  as  the  case  may  be,  of  such,  if  any  of  them,  as  were 
then  dead  without  leaving  issue  then  living,  or  bom  in  due  time 
after,  and  the  issue  of  such,  if  any,  as  were  then  dead  leaving  issue, 
or  the  persons  or  person  so  entitled  respectively  as  aforesaid  are 
abroad,  out  of  the  jurisdiction  of  this  Court,  it  is  ordered  that  it  be  re- 
ferred, &c.  to  inquire,  &c.  whether  such  is  the  fact.  And  the  said  De- 
fendant Giuseppe  Montanara  is  to  have  the  carriage  of  this  decree,  so 
far  as  relates  to  the  inquiries  relating  to  the  testator's  domicile,  and  to 
the  rights  of  the  said  Defendant  Giuseppe  Montanara^  and  to  the 
children  and  issue  of  the  said  testator's  said  sisters,  their  domicile  and 
residences,  and  the  person  entitled  under  them,  and  their  domicile 
and  residences  respectively ;  and  the  rights  of  and  under  all  the 
above  parties'  domiciles  and  residences  abroad,  according  to  the  law 
of  the  domicile  of  such  parties  severally  and  respectively  ;  and  in 
case  the  Master  shall  find  that  the  said  Defendant  Giuseppe  MoJi" 
tanara  \a  the  duly  constituted  executor  or  personal  representative  of 


1843. 


WKATUBBBr 
V. 

St.  Giorgio. 
Decree. 
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1843. 


Wbatbebbt 

V. 

St.  Gioroio. 


the  said  testator,  according  to  the  law  of  the  country  of  the  taid 
testator's  domicile  at  the  time  of  his  death,  and  that  all  the  children 
of  the  said  testator's  sisters  who  were  living  at  his  death,  and  the 
husbands  and  wives,  as  the  case  may  be,  of  such,  if  any,  of  them,  as 
were  then  living,  or  bom  in  due  time  afterwards,  and  the  iisue  of 
such,  if  any,  as  were  then  dead  leaving  issue,  or  their  legal  personal 
representatives  are  abroad,  out  of  the  jurisdiction  of  this  Court,  then,^ 
the  PlaintiflF  submitting  to  account, — it  is  ordered  that  the  said 
Master  do  take  an  account  of  the  personal  estate  and  effects  of  the 
said  testator,  not  specifically  bequeathed,  come  to  the  hands  of  the 
Plaintiff,  or,  &c.  And  it  is  ordered,  &c.  [Usual  directions  for  an 
account  of  debts,  funeral  expenses,  and  legacies,  and  application  of 
the  personal  estate  in  a  due  course  of  administration.  Inquiries 
relating  to  particular  persons  indicated  by  the  will,  and  concerning 
certain  specific  property.  Liberty  to  state  special  circumstances.- 
Further  directions,  and  costs  reserved.] 


af^lthDec.  BERTOLACCI  t;.  JOHNSTONE. 

A  PUintifr  IHE  original  bill  was  filed  on  the  6th  of  December, 

bin  aftcran"  1842,  against  Sir  A.  Johnstone,  as  the  sole  Defendant 

SIw  Defc^d^.'"*^  The  appearance  was  entered  on  the  7th  of  December, 

ants,  docs  not  and  the  answer  put  in  on  the  3rd  of  February,  1843. 

thereby  acquire    ,-,,      ^k,   .      .^    ,      .       ,  ,  . 

a  right  to  make  The  Jrlaintin  obtamed  an  order  to  amend  on  the  6th  of 
amendment  ^^Jy  ^^^  ^^^  amended  bill  was  filed  against  the  Defend- 
"^liiDefend."  ^*  Johnstone,  and  other  Defendants  then  added,  on  the 
ants,  under  the    26th  of  May.     The  answer  of  the  Defendant  Johnstone 

to  the  amended  bill  was  put  in  on  the  1st  of  July,  1843. 

In  Michaelmas  Term,  the  Plaintiff  applied  to  the  Master 


April,  1828, 
within  six 
weeks  after  the 
answers  of  the 
new  Defend- 
ants are  to  be 
deemed  suffi- 
cient ;  but  the 
time  during 

which  the  Plaintiff  may  amend,  under  that  order,  must  be  counted  from  the  date  when  the 
last  answer  of  the  original  Defendants  is  to  be  deemed  sufficient. 

An  application  for  leave  to  amend  after  answer,  not  founded  upon  the  13th  Order  of 
April,  1828,  must  be  supported  by  affidavits,  not  confined  to  the  facta  required  to  be 
shewn  in  cases  within  that  order,  but  sufficient  also  to  satisfy  the  Court  that  ftt>m  the  < 
sion  and  necessity  for  the  proposed  amendments,  the  leave  ought  to  be  given. 


for  leave  to  amend  the  bill,  supporting  his  application 
by  the  aflSdavit  required  by  the  Order  XIIL  (amended) 
of  April,  1828.     The  application  was  opposed,  and  the 
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Master  refused  to  make  the  order^  being  of  opinion  that 
the  six  weeks  within  which,  according  to  the  Order 
XIII.,  it  must  be  obtained,  had  then  expired.  The 
Plaintiff  now  moved  the  Court  for  leave  to  amend  the 
bill,  supporting  the  motion  hj  the  affidavit  which  was 
tendered  before  the  Master.  The  Defendants  (other 
than  Sir  A.  Johnstone)  had  not  answered. 


Mr.  Burge  and  Mr.  W,  R,  Ellis^  for  the  motion^ 
cited  Evans  v.  Hughes  (a),  CulUngworth  v.  Grundy  (i), 
and  argued,  that,  as  some  of  the  Defendants  had  not 
answered,  the  time  allowed  for  amendment  by  the  1 3th 
Order  had  not  expired. 


1843. 
Bbrtolacci 

V. 

Johnstons. 
StatemmL 


Argument, 


Mr.  Roupell  and  Mr.  James  Parker ^  for  the  Defendant 
Johnstone^  opposed  the  motion,  and  insisted  that  the 
construction  suggested  by  the  Plaintiff  led  to  the  absurd 
consequence  of  enabling  him  to  preserve  his  power  of 
amending  the  bill  so  long  as  he  might  think  proper  to 
add  new  parties.  The  motion  could  not  be  sustained  as 
an  appeal  from  the  Master,  for  the  Master  plainly  had 
no  power  to  make  the  order :  Haddelsea  v.  Nevile  (c), 
Lloyd  V.  Wait{d)y  Attomey-General  v.  Nethercoat  {e)y 
Matchitt  V.  Palmer  (g).  And  it  could  not  be  sustained 
as  an  original  motion,  for  the  Plaintiff  had  not  sup- 
ported it  by  the  necessary  evidence :  Haddelsea  v.  Ne^ 
vile,  Phillips  v.  Coding  (A). 


Vice-Chancellor  : — 

In  this  case,  an  application  by  the  Plaintiff  for  leave 
to  amend  his  bill  was  made  during  die  present  term  to 


(a)  5  Sim.  666. 

(h)  2  Myl  &  K.  369. 

(c)  4  Beav.  28. 

(d)  4  Myl.  &  Cr.  257. 
VOL.  n. 


(e)  2  Myl.  &  Cr.  604. 
(g)  10  Sim.  241. 
(A)  1  Hare,  40. 


Dec.  bth. 
Judgment. 


V  U 


H.  W. 
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1843.  ^^  Master.  The  application  was  made  under  the  13tli 
Order  of  1828^  and  supported  by  the  affidavit  required 
hj  that  order.  The  application  was  opposed  before  the 
Master  by  the  Defendant  Sir  Alexander  Johnstone^  upon 
Judgment.  ^  suggestion  that  the  six  weeks  within  which  a  plaintiff 
by  the  terms  of  the  13th  Order  is  required  to  make  his 
application  had  expired;  and  the  Master,  b^ng  of 
opinion  that  the  six  weeks  had  expired,  refused  the  ap- 
plication. And  if  the  six  weeks  had  expired,  there  can 
be  no  doubt  that  the  Master's  jurisdiction  was  gone,  the 
decisions  being  express  and  dear  that  the  Masters  have 
no  power  to  dispense  with  the  general  orders  of  the 
Court:  Lhydv.  Wait  {a),  Smith  v.  Webster  (b). 


The  application  was  then  made  before  this  Court,  and 
was  rested  by  the  Plaintiff  upon  the  13th  Order  of  1828, 
and  the  affidavit  which  that  order  requires,  and  upon  no 
other  groimd.  [His  Honor  stated  the  dates  of  the  seTeral 
proceedings,  as  above.] — Now,  if  Sir  A.  Johnstone  had 
continued  to  be  sole  Defendant,  I  do  not  see  how  any 
question  could  have  arisen.  The  Plaintiff  had  one  order 
to  amend  against  Sir  A.  Johnstone  afler  answer,  and  the 
13th  Order  says,  the  Plaintiff  shall  have  no  further  order 
to  amend,  unless  the  same  be  obtained  within  six  weeks 
afler  the  answer  of  a  sole  Defendant  is  to  be  deemed 
sufficient.  It  is  admitted,  that  at  the  time  of  the  appli- 
cation to  the  Master,  the  six  weeks  had  long  since  ex- 
pired, supposing  him  to  have  continued  the  sole  Defend- 
ant. The  Plaintiff,  therefore,  was  forced,  in  support  of 
his  case,  to  contend,  that  the  addition  of  new  parties  to 
the  bill  by  the  first  amendment  took  the  case  out  of  the 
operation  of  the  13th  Order  against  the  original  De- 
fendant; and  that  because  the  Plaintiff  has  had   no 


(a)  4  Myl.  &  Cr.  257. 

(b)  3  Myl.  &  Cr.  244. 


Strickland  v.  Strickland,  4  Bear. 
See     146. 


V. 

Johnstone. 
Judgment, 
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order  to  amend  against  the  new  Defendants,  the  right  1843. 
to  amend  against  them  draws  with  it  a  right  to  amend  bebtolacci 
ag^st  the  original  Defendant.  That  argument,  if  well 
founded,  might,  perhaps,  supersede  the  necessity  of  the 
affidavit  required  by  the  13th  Order;  for,  as  agdnst  the 
new  Defendants,  the  Plaintiff  would  have  a  right  to 
amend  his  bill  once,  as  of  course,  without  any  affidavit. 
This,  however,  was  not  contended  for;  the  Plaintiff 
admitted  that,  as  against  the  original  Defendant,  the 
affidavit  was  necessary.  If  this  was  so,  the  Defendant 
said  that  it  followed,  the  six  weeks  to  which  the  right 
to  amend  is  restrained  by  the  13th  Order  must  apply 
also ;  and  this  again  was  admitted  by  the  Plaintiff;  but 
it  was  insisted,  that  upon  a  sound  construction  of  the 
13th  Order,  the  consequence  of  adding  parties  to  the 
bill  was  to  give  a  new  point  of  time  from  which  the  six 
weeks  was  to  be  computed.  I  am  clear  that  that  is  not  a 
sound  construction  of  the  order.  If  such  a  construction 
were  admitted,  the  13th  Order  would  be  virtually  abro- 
gated, and  the  old  practice,  which  it  was  the  object  of 
that  order  to  supersede,  would  be  revived ;  for  a  Plain- 
tiff, in  that  case,  by  omitting  necessary  parties  to  his 
bill,  in  the  first  instance,  or  by  the  colourable  addition  of 
a  friendly  party,  might  acquire  the  right  of  amending  his 
bill  toties  quoties  against  an  original  Defendants  In 
order  that  the  13th  Order  may  be  effectual,  it  must  be 
applied  separately  against  each  Defendant.  Each  must 
have  the  right  to  claim  the  benefit  of  the  order :  and  if 
a  Plaintiff  chooses,  without  reasonable  cause,  to  amend 
his  bill  against  any  one  Defendant  before  making  all 
necessary  parties  to  his  bill,  and  getting  in  their  an- 
swers, he  cannot  by  so  conducting  his  suit  acquire  a 
right  as  of  course  to  deprive  the  original  Defendant  of 
the  protection  of  the  13th  Order. 

I  have  made  the  above  observations  in  deference  to 
u  u  2 
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the  very  earnest  argument  which  was  addressed  to  me 
by  the  Plaintiff's  counsel  But  I  consider  the  point  as 
settled  by  authority :  Attorney-Creneral  v.  NetJiercoat  (a), 
Haddehea  v.  Nevile  {b),  Matchitt  v.  Palmer  (c) ;  and  so 
far  as  the  jurisdiction  of  the  Master  is  concerned,  the 
case  of  Evans  v.  Hughes  {d).  Those  cases  necessarily 
decide  that  the  Master  had  in  this  case  no  jurisdiction; 
for  if  he  had,  the  jurisdiction  of  the  court,  except  on 
appeal,  is  taken  away  by  the  act  3  &  4  TSTilL  4,  c  94, 
86.  13.  14.  So  far,  therefore,  as  the  question  depends 
upon  the  jurisdiction  of  the  Master,  I  am  dear  the 
Master  was  right.  No  injustice  can  follow  from  such  a 
decision:  for  although  the  Master  cannot,  the  Court 
may  dispense  with  its  general  orders  in  a  proper  case. 


The  only  way  in  which  the  Plaintiff^s  application 
could  be  sustained  was,  that  to  which  I  pointed  the 
attention  of  his  counsel,  but  which  I  understand  them 
to  repudiate,  namely,  to  consider  the  application  before 
me  as  an  original  application  for  leave  to  amend,  and 
by  contending  that  the  affidavit  required  by  the  13th 
Order  ought  to  satisfy  the  Court.  In  the  Attorneys- 
General  V.  Nethercoat,  Lord  Coitenham  decided  that  the 
affidavit  required  by  the  13th  Order  was  indispensable; 
but  he  did  not  decide,  that,  in  a  case  not  falling  wholly 
within  that  order,  such  affidavit  alone  would  necessarily 
be  sufficient.  In  Matchitt  v.  Palmer,  the  Vice^Chan^ 
cellar  of  England  gave  leave  to  amend  upon  that  affida- 
vit only,  but  no  objection  was  taken  to  the  sufficiency 
of  the  affidavit,  the  only  point  argued  before  him  being 
that  of  jurisdiction.  In  Haddelsea  v.  Nevile,  the  ground 
of  the  application  supported  by  affidavit  was  matter 
newly  discovered  since  the  last  amendment.      The  re- 


(a)  2  Myl.  &  Or.  G04. 

(b)  4  Beav.  28. 


(c)  10  Sim.  241. 

(d)  5  Sim.  666. 
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port  states  that  the  Master  of  the  KoUs  was  not  satisfied 
with  the  affidavits,  but  the  particukrs  in  which  they 
were  defective  are  not  given.  My  own  opinion,  ex- 
plained by  the  reasons  I  have  abready  mentioned,  is, 
that  in  order  to  preserve  the  13th  Order  for  any  useful 
purpose,  the  affidavit  required  by  the  13th  Order,  how- 
ever necessary,  ought  not  alone  to  satisfy  the  Court  in 
a  case  not  falling  wholly  within  the  13th  Order.  I  do 
not  mean  to  say  that  the  Court  ought  to  lay  down  any 
very  strict  rule  for  cases  like  the  present ;  but  I  think 
the  Court  ought  to  be  infcrmed  of  enough  of  the  case 
to  explain  at  least  why  the  new  Defendants  were  not 
originally  made  parties,  and  why  the  Plaintiff  is  placed 
in  his  present  difficulty ;  and  shewing  that  no  material 
inconvenience  will  arise  to  the  original  Defendant,  in 
order  that  the  Court  may  be  satisfied  the  rules  of  prac- 
tice have  not  been  abused. 


1848. 
Bbbtolacci 

9. 
JOBNSTONB. 

Judgmtnt, 


It  was  said  that  no  answer  to  the  amendments  would 
be  required  from  Sir  A.  Johnstone:  but  that,  in  the 
abstract,  can  make  no  difference,  for  the  amendments 
may  be  such  that  he  may  be  advised  he  ought  to  answer 
them. 

As  the  present  application  has  been  made  by  way  of 
appeal  from  the  Master's  judgment,  and  not  otherwise, 
and  has  been  rested  exclusively  upon  the  13th  Order, 
and  no  special  case  for  making  any  order  to  amend  has 
been  stated,  I  think  I  ought  in  this  case  to  make  an 
order,  the  same  in  substance  as  was  made  by  Lord 
Cottenham  in  the  Attamey^General  v.  NethercoaL 


[Motion  refused  with  costs,  but  without  prejudice  to 
any  subsequent  application  for  leave  to  amend.] 
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12a  and  14th 
June, 

The  ri^t  of  a 
plaintiff  to  call 
for  an  answer 
to  hia  amended 
bill,  does  not 
depend  on  the 
fiKrt  of  whether 
the  order  for 
kaTe  to  amend 
is  made  upon 
the  undertak- 
ing to  pay  costs 
to  the  defend- 
ant, or  to 
amend  the  de- 
fendant's office 
copy;  and, 
therefore, 
where  the  bill 
was  amended 
under  an  order 
whereby  the 
Plaintiff  under- 
took to  amend 
the  Defendant's 
office  copy,  a 
motion  to  set 
aside  a  sub- 
poena requiring 
the  Defendant 
to  appear  to 
and  answer  the 
amended  bill 
was  refused. 


BREEZE  V.  ENGLISH. 

VJN  a  special  application  to  the  'SlsLSter,  the  Plaintiff 
obtained  an  order  that  he  should  be  at  liberty  to  amend  hb 
bill  as  he  might  be  advised^  undertaking  to  amend  within 
three  weeks,  and  amending  the  Defendant's  office  oopj. 
The  Pliuntiff  thereupon  amended  his  bill,  and  served  the 
Defendant  with  a  subpoena  to  appear  to,  and  to  answer 
the  amended  bill 


Mr.  Kenyan  Parker  and  Mr.  James  Hill  moved  that 
the  subpoena  might  be  set  aside  for  irr^ularity^  on  the 
ground  that  the  Plaintiff,  requiring  a  further  answer^ 
ought  to  have  taken  out  the  order  to  amend,  upon  pay- 
ment of  2O5.  costs,  and  not  merely  upon  amending  the 
defendant's  office  copy.  They  said  that  the  Plaintiff  had 
the  option  of  amending  the  office  copy,  instead  of  pay- 
ing the  20s.  only,  where  no  further  answer  was  required. 
Boddington  v.  Woodley  (a).  Not  having  paid  such  costs, 
he  was  not  entitled  to  call  for  an  answer. 

Mr.  Cooper y  for  the  Plaintiff,  submitted  that  the  cir- 
cumstance of  whether  a  further  answer  was  required  or 
not,  was  immaterial  to  the  question.  Cox  v.  Champ-^ 
neys{b);  Boswell  y.  Thicker  (c). 


Judgment.  The  Vice-Chancellor  adverted  to  the  statute  3  & 
4  W.  4,  c.  94  (d),  under  which  applications  for  leave  to 
amend  are  made  to  the  Masters  in  the  first  instance,  and 


(a)  9  Sim.  380. 

(b)  6  Madd.  314. 


(c)  2  Keen,  188. 
{d)  Sfc  13,  14,  15. 
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observed  that,  by  the  15th  section,  the  Master  was  em- 
powered either  to  direct  that  the  costs  of  any  such  appli- 
cations to  him  should  be  costs  in  the  cause,  or  to  award 
what  costs  the  parties  should  pay.  In  this  case  the 
master  had  not  given  any  direction  by  his  order  with 
respect  to  costs,  but  the  existence  of  any  such  direction^ 
or  the  absence  of  it,  could  not  affect  the  question,  whe- 
ther the  amendments  were  to  be  answered.  The  right 
to  a  further  answer  could  not  depend  on  the  form  of  the 
order  as  to  costs,  or  on  the  question,  whether  the  De- 
fendant was  to  be  pcud  20s.  in  respect  of  costs,  or  to 
have  his  office  copy  of  the  bill  amended,  free  of  expense. 
Even  if  the  Defendant  had,  before  answering,  been  en- 
titled to  costs,  the  reasonable  course  would  have  been, 
instead  of  this  motion,  to  have  applied  to  the  Court  to 
stay  the  process  under  the  subpoena,  until  the  Plaintiff 
had  fulfilled  the  condition  by  making  the  required  pay- 
ment. 

[Motion  refused,  but  without  costs,  the  practice  on 
the  subject  having  been  unsettled.] 


1843. 


Judgment, 


GOLDSWORTHY  v.  CROSSLEY.  ^j,  and  eth 

M  December. 

R.  S^COiV  moved,  on  behalf  of  a  defendant,  to  The  I9th  Order 
dismiss  the  bill  for  want  of  prosecution.  The  answer  of  ^t^^h  it^ex- 
the  Defendant  had  been  filed  on  the  24th  of  May,  1843,  ;l«^e»  ^ 

•^  Michaelmas 

and,  no  exceptions  being  taken,  would  have  been  deemed  and  Chriftmas 
sufficient  on  the  18th  of  July ;  (Order  IV.  of  April,  being  reckoned 
1828);  and  more  than  two  months  had  since  elapsed,  {j^'^^'"'*' 
Order  XVI.  (amended)  of  April,  1828.  amending  bilU; 

has  not,  in  a 
case  where  the 
answer  must  be  deemed  sufficient  before  the  vacation ,  and  the  PUintifT  has  obtained  no  order 
to  amend,  the  effect  of  excluding  the  vacation  from  being  counted  in  the  second  period 
of  two  months,  at  the  end  of  which,  according  to  the  4th  and  16th  Orders  of  April,  1828, 
the  Defendant  may  move  to  dismiss  for  want  of  prosecution.  Hie  26th  Order  of  Decem- 
ber, 1833,  makes  no  difference  in  that  respect. 
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GOLDSWOmTHT 

r. 

CBOftftLKT. 


'Sir.  fFalker,  oontriL — The  motion  to  dimiiM  is  pre- 
mature, for  the  Plaintiff  may  obtain  an  cnnder  to  amend 
his  bill,  at  any  time  within  six  weeks  after  the  answer 
is  to  be  deemed  sufficient.  Order  XIIL  (amended)  of 
April,  1828.  And  the  time  which  elapsed  between  the 
20th  of  July  (which  was  the  last  seal  after  Trinity 
Term)  'and  the  first  seal  before  Michaelmas  Term,— or 
there  being  no  seal  before  Michaelmas  Term,  the  first 
day  of  that  term  (a)  is  not  to  be  reckoned,  in  compatii^ 
the  time  allowed  to  the  Plaintiff  to  amend.  Order  XIX. 
(amended)  of  April,  1828.  The  Plaintiff  is  theref<m 
still  entitled  to  an  order  to  amend;  and  until  that  time 
has  expired,  the  Defendant  is  not  at  liberty  to  serre  a 
notice  of  motion  to  dismiss  for  want  of  proeecntioiL 
Order  XXVL  of  December,  1833  (ft). 


Mr.  Bacon,  in  reply. — ^The  Pliuntiff  cannot  add  the 
six  weeks  during  which  he  might  obtain  an  order  to 
amend,  to  the  two  months  which  elapses  before  the 
answer  is  deemed  sufficient,  and  thereby  make  one  pe- 
riod, excluding  the  long  vacation.  The  two  months  is 
a  distinct  period,  independent  of  any  other ;  and  when 
the  two  months  expired,  all  the  subsequent  time,  whe- 
ther in  term  or  vacation,  must  be  counted.  Marriott  v. 
Tarpley  (c),  Barnes  v.  Tweddk  {d). 


Vice-Chancellok  : — 

Judgmemt.  The  answer  in  this  case  was  filed  the  24th  of  l^Iay, 
and  must,  according  to  the  4th  Order  of  1828,  have 
been  deemed  sufficient  at  the  end  of  two  succeeding 
months,  which  expired  before  the  last  seal  after  Trinity 
term.     The  Plaintiff,  however,  contends  that»  inasmuch 


(a)  10  Sim.  484. 
(h)  See  GuUy  v. 
eoate,  5  Sim.  668. 


Fan  Bodi- 


ce) 8  Sim.  18. 
(d)  10  Sim.  481. 
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as  he  Is  allowed  by  the  practice  of  the  Court  to  obtain 
an  order  to  amend  within  six  weeks  from  that  time ;  and 
as,  by  the  19th  Order,  the  vacation  Is  not  to  be  reckoned 
in  the  computation  of  time  which  Is  allowed  to  a  party 
for  amending  any  bill,  he  is  therefore  entitled  to  a 
period  of  six  weeks  to  amend  his  bill  from  the  time 
when  the  answer  was  to  be  deemed  sufficient,  In  addi- 
tion to  the  long  vacation.  I  do  not  accede  to  that  argu« 
ment.  The  cases  of  Marriott  v.  Tarpleyy  and  Barnes  v. 
TweddUy  shew  that  the  effect  of  the  19th  Order  Is  only 
to  prevent  the  intermediate  vacations  to  which  it  refers 
from  being  reckoned  In  the  two  months  allowed  by  the 
4th  Order.  In  the  present  case  the  two  months  were 
complete  before  the  last  seal;  and  that  being  so,  the 
second  period  of  two  months  would  run  notwithstanding 
the  vacation. 


[The  Plaintiff,  afler  unsuccessfully  arguing  against  the 
motion,  on  the  merits,  ultimately  entered  into  the  usual 
undertaking  to  speed.] 
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loth  and\9th  BAMFORD  V.  BAMFORD. 

Aovemoer,      _. 
If  in  the  proBc-  XN  the  couFse  of  the  proceedings,  under  a  referenoe  to 

cutionofin-  ,      -»*-  •         •  t         i-  i 

quiiies  under  a  the  Master^  to  inquire,  among  other  things,  when  a  oeor- 
the^Mtcr!  a  **^  person  died,  the  Plaintiff  moved  the  Courts  upon 
oommission  to    notice,  for  a  commission  to  examine  witnesses  abroad. 

examine  wit- 

I  abroad     No  Certificate  of  the  Master,  that  the  comnusaion  was 


an  application    neccssary,  had  been  obtained. 

most  be  made 

to  the  Master  — - 
for  his  certifi- 
cate, before  Mr.  Roupell  and  Mr.  Romilly,  for  the  motion,  said 

C^urt  for  the  ^  that  a  Commission,  to  be  executed  in  the  country,  issued 
eommiBsion.      ^        ^j^    certificate  of  the  Master;  but  a  commission 

Semble,  the        *^  ... 

motion  for  the    abroad  could  onlj  be  obtained  by  application  to  the 

ontt« Master's  Court  in  the  first  instance, 
certificate,  is  of 

Mr.  Koe  and  Mr.  Rogers  opposed  the  motion,  as 
irr^ular.  The  application  ought  to  have  been  made  to 
the  Master,  and,  upon  his  certificate,  the  motion  would 
have  been  of  course.  There  was  no  such  distinction,  as 
was  suggested,  between  commissions  at  home  and  abroad. 
2  Dan.  Ch.  Pr.  526. 


course. 


13fA  N<yo. 

Judgment.  The  Vice- CHANCELLOR  Said,  that  hc  had  communi- 
cated  with  some  of  the  Masters  on  the  point,  and  they 
all  agreed  in  stating  that,  whenever  it  was  necessary  to 
ascertain  any  fact  respecting  which  a  reference  had  been 
directed  to  them,  and  the  evidence  of  witnesses  abroad 
was  required,  the  commission  issued  on  the  certificate 
of  the  Master,  without  any  previous  application  to  the 
Court.  He  had  also  been  furnished  by  the  Registrar(a) 
with  several  cases,  in  which  the  Court  had  ordered  the 

(a)  Mr.  Monro. 
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commission  to  issue^  for  the  examination  of  witnesses 
abroad^  sometimes  upon  motion  of  course^  and  some- 
times upon  motions  on  which  the  other  parties  appeared ; 
but  in  all  these  cases,  the  order  proceeded  upon  the  cer- 
tificate of  the  Master  (a).  It  appeared,  therefore,  that 
an  application  ought  to  have  been  made  to  the  Master^ 
and  that  the  motion  was  irregular. 

Motion  refused,  with  costs. 


1843. 


(a)  BoUnghroke  v.  Wefuht 
M.  R.,  1  August,  1704.  After 
decree  for  an  account  on  the 
Master's  certificate,  commission 
ordered  to  the  "  Island  of  Vir- 
ginia," on  the  motion  of  the  Plain- 
tiff, Defendant  appearing.  Reg. 
Lib.  A.,  1703,  fo.  509.  Folkesv. 
Bemfyf  M.  R.,  6  March,  1732. 
After  decree  for  an  account,  and 
on  the  certificate  of  the  Master, 
on  motion  of  course,  commission 
ordered  to  examine  witnesses  in 
Barbadoes.  Reg.  Lib.  A.,  1732, 
fo.  169.  Richctrdsony. Htunikon, 
L.  C,  20  November,  1786.  Af- 
ter decree,  upon  the  motion  of 
the  Defendant,  the  Plaintiff  ap- 
pearing, on  the  certificate  of  the 


Master,  commission  to  Pennsyl- 
vania. Reg.  Lib.  B.,  1735,  fo.  29, 
OvttM  V.  Mitchell,  L.  C,  8  No- 
vember, 1787.  After  decree,  upon 
motion  of  course,  on  the  Mas- 
ter's certificate,  commission  to 
France.  Reg.  Lib.  A.,  1787,  fo.  1 . 
Like  orders,  of  course,  on  the 
Master's  certificate.  Newton  v. 
Bradshawy  M.  R.,  28  February, 
1803,  to  the  West  Indies.  Reg. 
Lib.  B.,  1802,  fo.  200.  Coxy.Chx^ 
y.  C,  23  December,  1834,  Id. 
Reg.  Lib.  A.,  1834,  fo.  214. 
Earl  Nelson  v.  Lord  Bridport^ 
M.  R.,  16  March,  1843  ;  to  Pa- 
lermo, Reg.  Lib.  A.,  1842,  fo. 
771.  See  also  Seton,  on  Decrees, 
p.  18. 


Judgment. 
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Slit  AuguH,  SIMMONS  V.  WOOD. 

4ih  September.     . 

BiU  ordered  to  A  BILL  of  foreclosure.  On  the  10th  of  November, 
confeiMinTiica-  1841^  when  the  bill  was  filed^  the  Defendant  was  in  cus- 
rtatutTf  wm!  *^y>  *"i<Jcr  process  of  contempt,  at  the  suit  of  other 
4,  c.  36, 8. 15,  persons.  The  bill  was  afterwards  amended,  and  a  sub- 
Where  a  de-  P<KiMi  to  appear  to  and  answer  the  amended  bill,  served 
^<^uld'' for"  ^^  *^®  Defendant,  in  the  Queen's  Prison,  on  the  14th  of 
contempt  for  February,  1843.  On  the  30th  of  March,  the  Plaintiff 
the  bill,  haa  obtained  an  order  for  liberty  to  enter  an  appearance  for 
anTrcm^ed^  the  Defendant,  and  such  appearance  was  accordingly 
under  the  atat!  entered  on  the  6th  of  April.      On  the  26th  of  May,  an 

1  WilL  4,  c.  36,  ^  . 

s.  15,  Uie  two  attachment  for  want  of  answer  to  the  amended  bill  was 
"^a^^lX  ^^^^^  ^^«^^^  ^"^  Defendant,  with  the  Marshal  of  the 
2**  \^^t^'  Queen's  Prison.  No  answer  having  been  put  in  by  the 
rnpted  by,  but  Defendant,  an  order  was  obtained,  on  the  Slst  of  July,for 
▼acation,  al-  &  writ  of  habeas  corpus  cum  causis,  directed  to  the  keeper 
Skw*day8^-  ^^  *^®  Queen's  Prison,  to  bring  up  the  Defendant  to  the 
lowed  by  Uie  5th  ^ar  of  the  Court,  to  answer  his  contempt,  in  not  putting 
bringing  the  de-  in  his  answcr  to  the  bill ;  and  he  was  accordingly,  on 
he  ia  act^y  in  the  2nd  of  August,  brought  up  to  the  bar  of  the  Court ; 
cuatody.  should  ^^^^j  jj    ^j^    ^^^^  ^f  ^^  Master  of  the  Rolls  (a)  of  that 

expire  in  vaca-  ^     ^  J^    ^ 

tion,  that  time    date,  reciting  that  the  Defendant  still  persisted  in  his 

is  extended  to  i      r^  ,-r^. 

include  the  four  said  Contempt,  he  was  remanded  to  the  C^ueen  s  Prison 
fo]lloTO[gtermr  until  he  should  fully  answer  the  bill,  clear  his  contempt, 
and  the  Court  make  other  order  to  the  contrary. 

By  an  order  of  the  Vice  Chancellor,  dated  the  28th  of 
August,  a  writ  of  habeas  corpus  cum  causis  was  issued, 
directed  to  the  keeper  of  the  Queen's  Prison,  to  bring 
the  Defendant  to  the  bar  of  the  Court,  on  the  Slst  of 
August,  to  answer  his  said  contempt,  and  the  clerk  of 

(a)  The  cause  was  marked  for  the  Rolls. 
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records  and  writs  was  ordered  to  attend  at  the  same         1843. 
time,  with  the  record  of  the  PlaintifTs  bill,  in  order  to 
have  the  same  taken  pro  confesso  against  the  Defendant. 
On  the  3l8t  of  August,  the  Defendant  bemg  brought 
up  pursuant  to  the  order. 


Statement. 


Mr.  Cankrien  moved  that  the  bill  might  be  taken  pro    Auguet  ZUt. 
confesso,  under  the   statute  1   Will.  4,  c  36,  s.  15, 
rule  2.  

Vice  Chancellor  {a) :-  ^^,^  ,,^ 

I  have  read  the  statute,  1  Will.  4,  c  36,  with  a  view  Judgment. 
to  the  points  which  were  submitted  to  me  on  Thursday 
last.  It  does  not  appear  to  me,  that  the  5  th  and  13th 
rules  of  section  15  of  the  act,  will  be  inconsistent  with 
each  other,  in  consequence  of  my  holding  that  a  bill 
may  be  taken  pro  confesso,  during  the  vacation,  under 
the  2nd  rule.  In  order  that  a  bill  may  be  taken  pro 
confesso  under  the  statute,  the  Defendant  must  be 
brought  to  the-  bar  of  the  Court,  under  process  of  con- 
tempt, for  not  answering  the  bill,  and  have  been  com- 
mitted or  remanded  back  to  the  prison  of  the  Fleet,  and 
(having  been  so  committed  or  remanded)  the  Defendant 
must  again  be  brought  up  by  habeas  corpus,  (not  sooner 
than  twenty-eight  clear  days  after  his  being  so  com- 
mitted or  remanded),  in  order  that  the  bill  may  be  taken 
pro  confesso  against  him.  The  5th  rule  requires  that 
the  Defendant  shall  be  brought  to  the  bar  of  the  Court, 
under  process,  to  answer  his  contempt,  (i.  e.,  the  first 
occasion  of  his  being  brought  up),  within  thirty  days 
from  the  time  of  his  being  actually  in  custody ;  and  if 

(a)  The  application  occurring     be  delivered  out  to  the  parties,  in 
during  the    long    vacation,  his     writing,  on  the  above  date. 
Honor  directed  the  judgment  to 
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1843.        ^6  1^^  ^^  those  thirty  days  shall  happen  out  of  Term, 
then  within  the  four  first  days  of  the  ensuing  Term.    The 
twenty-eight  clear  days  (which  under  the  2nd  rule  must 
have  run  before  the  Defendant  can  be  brought  up  by 
Judgment,      habeas  corpus,  a  second  time,  to  have  the  bill  taken  pro 
confesso  agjunst  him)  run  from  the  day  on  which  the 
Defendant  was  committed  or  remanded  on  the  first  occa- 
sion of  his  being  brought  up.     It  follows,  therefore, 
that  where  the  last  of  the  thirty  days  (rule  5)  happens 
in  vacation,  and  the  Defendant  has  not  been  brought  up 
and  remanded,  the  period  within  which  the  Plaintiff 
may  be  able  to  take  the  bill  pro  confesso  cannot  com- 
mence until  the  ensuing  Term.    But  where  the  Defend- 
ant has  been  regularly  brought  up  and  remanded,  there 
is  nothing  in  the  act  which  in  terms  prevents  the  two 
months  and  six  weeks,  mentioned  in  the  13th  rule,  from 
running  without  interruption  during  the  vacation.     In 
the  case  now  before  me,  the  Defendant  was  brought  up 
and  remanded  by  an  order  at  the  Bolls, — ^the  regularity 
of  which  order  cannot  be  questioned  before  me ;  and, 
assuming  that  order  to  be  regular,  the  two  months  and 
six  weeks,  computed  without  interruption,  will  expire 
on  the  6th  of  September  instant.      If  in  these  circum- 
stances, the  Defendant  should  apply  for  his  discharge, 
after  the  two  months  and  six  weeks  shall  have  expired, 
and  the  Plaintiff  could  not  successfully  oppose  his  appli- 
cation, under  the  12  th  rule,  there  is  certainly  groimd  for 
contending  in  a  case,  in  which  the  liberty  of  the  subject 
is  concerned,  that  the  order  for  the  Defendant's  discharge 
should  be  made  in  the  vacation.      I  am  informed  that 
Lord  Langdale  has  so  decided  in  a  case  before  him,  since 
Trinity  Term;  if  so,  the  argument  for  the   Pl^ntiff, 
that  the  bill  may  be  taken  pro  confesso  during  the  vaca- 
tion can  scarcely  be  resisted.      I  think  it  right,  there- 
fore, to  make  a  decree  for  taking  the  bill  pro  confesso ; 


■ 
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and  if  mj  judgment  upon  the  construction  of  the  act         1843. 
should  be  erroneous,  the  Defendant  may  discharge  it 
without  being  obliged  first  to  clear  his  contempt. 


Judgment. 

Plaintitf's  bill  to  be  taken  pro  confesso.     Account  of  mortgage        Minute, 
debt  and  costs.    Usual  order  of  foreclosure,  in  default  of  payment. 


DRAKE  V.  DRAKE. 


fjy  Qth  N(n>ember, 

L  HE  bill  in  substance  sought  only  discovery  from  the  The  Defendant 
Defendant,  for  the  purposes  of  evidence  in  ejectment ;  dSie'aMwer-' 
but  by  the  addition,  in  the  prayer  of  process,  of  the  sgfh  or^dw^f 
word  "decree,"  which  is  inapplicable  to  a  bill  of  disco-  August,  1841, 

^'^  .      although  the 

very  merely,  (James  v.  Herrioti  (a)),  it  was  rendered  in  objection  to 
form  a  bill  for  relief,  and,  as  a  bill  for  relief,  it  was  ad-  a^u^ble^to 
mitted  to  be  demurrable.    The  Defendant  put  in  an  an-  ^y  iptcrroga- 

'^  tory  ID  parti- 

swer,  but  left  most  of  the  interrogatories  unanswered,  cuiar,  but  is 
The  Plaintiff  excepted,  and  the  Master  reported  the  an-  bill,  being  de- 
swer  to  be  insufficient.  murrabie. 

The  Defendant  excepted  to  the  report. 


Mr.  Cooper  and  Mr.  Selwyn,  in  support  of  the  ex-  Argument. 
ceptions  to  the  report,  relied  on  the  Order  XXXVIII. 
of  the  26th  of  August,  1841,  and  cited  Tipping  v. 
Clarke  (b).  The  Defendant  might  have  protected  him- 
self from  answering  the  bill  by  a  general  demurrer,  and 
as  he  might  have  so  protected  himself,  the  38th  Order 
enables  him,  by  answer,  to  decline  answering. 

Mr.  Barrett  for  the  plaintiff. — If  the  order  is  to  re- 
ceive the  construction  which  is  suggested,  the  restric- 

(a)  6  Sim.  428.  (b)  Ante,  p.  383. 
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1843.  i^oim  as  to  the  time  and  form  in  wUch  a  party  may 
demur  will  be  nugatory.  Instead  of  being  limited  to 
twelve  days  for  putting  in  a  general  demurrer,  and 
being  required  to  observe  a  strict  form  for  that  por- 
^T«'»^'  pose,  admitting  the  truth  of  the  bill,  the  Defendant  may 
gain  at  once  the  time  which  he  would  have  for  answer- 
ing,— the  benefit  of  a  general  demurrer, — and  the  ad- 
vantage, at  the  same  time,  of  traversing  the  facts  allied 
by  the  bill.  So  extensive  an  alteration  of  the  practice 
of  the  Court  could  not  have  been  contemplated  as  the 
effect  of  the  38th  Order.  If  the  objection  to  answer  is 
to  have  the  effect  of  a  demurrer,  the  objection  onght  at 
least  to  be  taken  on  a  form  not  less  definite ;  and  so  that 
the  parts  of  the  bill,  to  which  it  is  intended  to  apply, 
should  be  distinctly  specified. 


Jitdgmeni.  The  Vice- CHANCELLOR,  referring  to  a  similar  point 
in  the  case  of  Tipping  v.  Clarke  {a),  siud,  it  was  admitted 
in  this  case  that  the  bill  was  demurrable.  So  far  as 
discovery  sought  from  a  Defendant  would  expose  him 
to  penalties,  or  be  a  violation  of  professional  confidence, 
or  fell  within  the  other  excepted  cases,  the  Defendant 
might  have  declined  answering  before  the  38th  Order 
was  made,  and  the  Master  would  have  considered 
the  objection.  The  38th  Order  was  made  to  meet  the 
case  where  the  Defendant  could  not,  without  making 
his  defence  by  way  of  demurrer,  (if  a  demurrer  was 
applicable),  protect  himself  from  answering.  From  the 
inconvenience  of  being  compelled  to  try  all  such  ques- 
tions on  demurrer,  in  order  to  decide  on  the  sufficiency 
of  the  answer,  it  was  thought  right  that  the  Defendant, 
although  he  answered,  should  be  at  liberty  to  protect 

(a)  Ante,  p.  392.     See  points  on  the  Law  of  Discovery,  p.  96  99 
ed.  2. 
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himself  from  discovery  in  a  form  in  which  he  might  i84d. 
have  the  judgment  of  the  Master  on  the  exceptions.  If 
the  Defendant  could  refuse  to  answer  "any  interro- 
gatory, or  part  of  an  interrogatory,"  he  might  do  so  as 
to  every  interrogatory  in  succession  falling  within  the  •'«<%^'»««'« 
same  objection.  The  circumstance  that  the  time  for 
demurring  had  expired,  did  not  deprive  him  of  the 
benefit  of  the  objection  in  this  form. 

Exceptions  to  the  Master's  report  allowed. 


AMBROSE  V.  NOTT.  I6th  <^  22nd 

June. 

1  HE  Plaintiff  filed  his  bill  against  the  Defendant  for  A  bill  by  a 

the  specific  performance  of  an  alleged  contract,  whereby  hu  tenant  for' 

the  Defendant  had  agreed  to  take  from  the  Plaintiff  a  f^^^^}^^ 

lease  of  certain  premises  for  a  term  of  years,  at  65L  agreement  for 

,  ,  a  lease  to  be 

a-ycar.     The  Defendant  entered  into  possession  of  the  taken  by  the 

premises,  not,  as  he  stated  by  his  answer  to  the  bill,  gg^ion  by  th^ 

under  any  agreement  for  a  lease,  but  only  as  tenant  {j^^i?*^^  ^"'* 

from  year  to  year.     The  Plaintiff  brought  an  action  useandoccopa- 

against  the  Defendant  for  use  and  occupation*     The  mifies  dnringT' 

Defendant  thereupon,  on  the  25th  of  May,  obtained  the  !!^eWto^' 

common  order  for  the  Plaintiff  to  make  his  election  in  proceedings  for 

^     ^  the  same  mat- 

which  Court  he  would  proceed  (a).     The  Plaintiff  gave  ters,  so  far  as 

notice  of  a  motion  to  discharge  the  order  for  election  {^g  guit^Twas 

with  costs.  He  afterwards  gave  a  second  notice  of  mo-  «>*c»ten«ve. 
tion,  that  upon  the  hearing  of  the  motion,  under  the  first 
notice,  in  case  the  Court  should  then  be  of  opinion  that 
the  Plaintiff  was  not  entitled  to  have  the  order  for  elec- 
tion discharged,  that  the  Plaintiff  might  be  at  liberty  to 
elect  forthwith  to  proceed  in  equity,  and  that  the  De- 
fendant might  be  ordered  to  pay  to  the  Plaintiff  the 

(a)  Order  I.,  9th  Mny,  1839. 
VOL.  II.  XX  n.  w. 
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sum  of  110/.  5«.,  being  the  amount  of  the  rent  then 
due  for  the  use  and  occupation  of  the  preinises ;  and 
that  he  might  be  ordered  to  paj  the  sum  of  32/.  \0s. 
cm  the  29th  day  of  September,  and  the  25th  day  of 
March,  in  each  year  thenceforward,  until  the  hearing 
or  the  further  order  of  the  Court ;  or  that  the  Defendant 
might  be  ordered  to  pay  the  said  110/.  5^.,  and  also 
the  said  32/.  10^.,  half-yearly,  into  Court;  or  that  it 
might  be  referred  to  the  Master,  to  inquire  and  report 
what  would  be  the  proper  sum  to  be  paid  by  the  De- 
fendant for  the  use  and  occupation  of  the  premises; 
and  that  the  Defendant  might  be  ordered  to  pay  the 
same  to  the  Plaintiff  or  into  Court. 


Argument.  Mr.  Romilly  and  Mr.  SparUng^  for  the  motion,  argued 

that  the  action  at  law  for  use  and  occupation  had  no 
connexion  with  the  suit  in  equity,  which  was  to  compel 
the  Defendant  to  execute  the  lease.  The  matters  were 
perfectly  distinct. 

Mr.  Tripp,  for  the  Defendant,  contended  that  the 
Plaintiff  could  not  be  entitled  both  to  the  relief  in 
equity,  and  to  the  subject  of  his  action.  Supposing  the 
Plaintiff  should  recover  at  law,  and  obtain  a  decree  in 
equity,  the  relief  in  equity  must  be  reduced  to  the  ex- 
tent in  which  the  relief  had  been  obtained  at  law.  Car- 
rick  V.  Young  (a) ;  Fennings  v.  Humphery  (ft) ;  Carwick 
V.  Young  (c). 


Vice-Chancellor  : — 

Judgment.  The  motion  in  this  case  is  made'to  discharge  the  order 

for  election  on  the  ground  that  the  proceedings  at  law 
and  in  equity  are  for  distinct  matters.      The  Plaintiff 

(a)  4  Madd.  437.  {Jb)  4  Beav.  1.  (c)  2  Swans.  239. 
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does  not  complain  of  any  irregularity  in  the  order,  but 
simply  insists  upon  the  merits,  that  he  ought  to  be  re- 
lieved from  it.  This  is  the  point  which  the  Court 
usually  refers  to  the  Master  in  the  first  instance ;  and 
it  is  upon  the  report  of  the  Master  that  the  question 
comes  regularly  to  be  determined  by  the  Court.  Carrick 
V.  YouTiff  (a).  There  are,  no  doubt,  several  cases  to  be 
found  in  which  the  point  has  been  brought  before  the 
Court  before  it  had  gone  to  the  Master ;  but  in  those 
cases,  some  other  matter  calling  for  the  decision  of  the 
Court  has  been  mixed  up  with  the  simple  question  of 
the  identity  of  the  subject  matter  of  the  suits.  In  this 
case  that  alone  is  the  point  in  dispute  upon  the  first 
motion. 

It  is  not,  however,  on-  the  ground  that,  in  point  of 
regularity,  the  question  should  first  be  referred  to  the 
Master,  that  I  refuse  the  motion.  Upon  the  case  before 
me,  I  should  feel  bound  to  hold  that  the  matter  of  the 
double  proceedings  is  the  same.  I  am  of  opinion  that  it 
is  a  proceeding  in  one  Court,  upon  one  ground,  for  the 
recovery  of  part  of  that  which  is  sought  in  the  other 
Court  on  a  different  ground.  I  must  refuse  the  first 
motion,  with  costs. 

[Upon  the  second  motion,  his  Honor  said,  that  as  the 
defendant  was,  upon  the  admission  in  the  answer,  liable 
for  use  and  occupation  of  the  premises,  if  not  for  rent, 
under  the  alleged  agreement  for  the  lease,  and  he  still 
retained  possession,  it  was  proper,  and  could  be  no 
wrong  to  the  defendant,  that  the  amoimt  of  the  rent 
due  under  the  agreement  should  be  brought  into  Court, 
and  he  ordered  the  same  to  be  accordingly  pdd  in  by 


1843. 


Judgment. 


(a)  Ubi  supra.  And  see  Atnary     for  election.     Hand.  Sol.  Assist. 
V.  Brodrieiy  Jacob,  530.     See     pp.  16, 41,  55,  57. 
the  forms  of  the  common  orders 

X  X  2 
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1843.  the  Defendant — the  amount  to  be  settled  by  the  Master 
if  the  parties  differed,  and  the  costs  of  the  second  motion 
to  be  costs  in  the  cause  (a).] 

Jud^ent.  («)  See  1  Sugd.  V.  &  P.  357,  ed.  10. 


2A8t  Jufy^ 

18^A,  20M, 

and  24th  Nov. 

An  order  for 
leave  to  sue  in 
formd  pauperis 
is  not  inopera- 
tive, although  it 
is  not  served, 
where  there  is 
no  mala  fides  in 
withholding  it, 
and  no  step  has 
been  taken  in 
the  cause  in- 
consistent with 
the  order. 

Semble,  the 
same  rule  ap- 
)>lies  to  orders 
of  course,  gene- 
rally. 

Argument. 


CHURCH  i;.  MARSH. 

The  Plaintiff  filed  his  bill  the  13th  of  June,  and 
on  the  14th  of  June  obtained  an  order  for  leave  to 
sue  in  form&  pauperis,  but  did  not  serve  the  Defendant 
with  the  order  until  the  26th  of  June,  previously  to 
which  day  the  Defendant  had  put  in  a  demurrer  to  the 
Plaintiff^s  bilL  The  Defendant  now  moved  that  the 
Plaintiff  might  be  ordered  to  pay  such  part  of  the  costs 
of  the  suit  as  had  accrued  up  to  the  26th  of  June, 
when  the  order,  granting  leave  to  the  Plaintiff  to  sue 
in  forma  pauperis,  was  served  upon  the  Defendant, 
together  with  the  costs  of  the  motion. 


Mr.  Romilli/,  for  the  Defendant,  submitted  that  the 
order  had  no  effect  until  served.  Anon,  (a) ;  Partridge 
V.  Ilaycraft  [b)  j  Morris  v.  Owen  (c) ;  Lorimer  v.  Lari- 
mer [d) ;  Young  v.  Smith  {e) ;  Wynne  v.  Jackson  {f) ; 
Leyhum  v.  Green  {g)\  Peace  v.  Hodgson  Qt) ;  Taylor  v. 
Harrison  {i) ;  Petty  v.  Lonsdale  (A) ;  Dearman  v.  TVych  (/); 
Pearce  v.  Gray  (m) ;  Davenport  v.  Davenport  (n)  ;  Doe 
d.  JSllis  V.  Owens  (o). 


(a)  7  Ves.  222. 

(b)  11  Ves.  578. 

(c)  1  V.  &  B.  523. 

(d)  IJ.  &  W.  287. 
(0  3  Madd.  196. 
(/)  2  S.  &  S.  220. 
(g)  2RUS8.577. 


(h)  7  Sim.  347. 

(t)  8  Sim.  21. 

(k)  4  Myl.  &  Cr.  545. 

(I)  Id.  550. 

(m)  4  Beav.  127. 

(«)  Phill.  124. 

(o)  lOMee.  &  W.  514. 
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Vice-Chancellor  : — 

The  expression  that  an  order  of  course  is  no  order 
until  it  is  served,  must  be  understood  in  this  sense, 
that  if  the  other  party  takes  a  step  before  the  order 
is  served,  that  step  being  in  itself  regular,  the  order, 
which  had  been  obtained  and  not  served,  cannot  after- 
wards be  acted  upon,  if  it  will  interfere  with  the  step 
so  taken.  In  this  case  it  has  not  been  suggested,  nor 
could  it  be,  that  the  Defendant  has  done  any  thing 
inconsistent  with  the  order;  and  if  not,  and  if  the 
order  has  been  served  with  reasonable  diligence,  I  do 
not  see  why  it  should  not  prevail.  I  know  of  no  rule 
of  practice  against  it.  If  the  Plaintiff  had  kept  the 
order,  and  not  disclosed  it  to  the  Defendant  for  a  great 
length  of  time,  so  that,  afler  the  Plaintiff  had  obtained  it, 
the  Defendant  had  been  led  into  expense  from  the  cir- 
cumstance of  its  not  being  served,  or  the  delay  in  serving 
the  order  had  been  such  as  to  raise  a  case  of  mala  fides, 
the  case  might  be  different.  I  do  not,  however,  know 
that,  as  a  matter  of  principle,  a  court  of  justice  has  ever 
recognised  any  distinction  as  to  the  expense  which  a 
dives  defendant  pays  in  a  dives  cause,  and  that  which 
he  pays  in  a  pauper  cause.  In  each  case  all  proper 
steps  should  be  taken,  and  no  others. 


1843. 


Before  the  expiration  of  the  time  allowed  for  filing  a 
demurrer,  the  order  in  this  case  was  served.  What  had 
the  Defendant  done  in  the  mean  time?  He  had  taken 
the  copy  of  the  bill,  which  he  must  have  done  whether 
he  was  served  with  the  order  or  not.  I  do  not  inquire 
whether  the  costs  of  putting  in  an  answer  or  a  demurrer 
are  the  greater.  I  do  not  proceed  upon  the  comparative 
expense.  I  go  upon  this, — ^that  the  service  of  the  order 
is  regular,  provided  it  is  made  while  the  cause  is  in 
Court,  and  that  the  Pliuntiff  is  entitled  to  the  benefit  of 
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Jutfffment, 


the  order,  so  long  as  nothing  is  done  in  the  cause  incon- 
sistent with  the  existence  and  effect  of  the  order,  and  no 
mala  fides  can  be  imputed  to  the  Plaintiff.  I  am  of 
opinion,  that  where  an  order  is  obtained  and  not  served, 
the  distinction  between  the  cases  in  which  it  is  operative, 
and  those  in  which  it  is  of  no  effect,  depends  upon  the 
fact  of  whether  the  subsequent  steps  have  been  con- 
sistent or  inconsistent  with  the  order. 

Motion  refused,  with  costs. 

Mr.  Cooper  and  Mr.  Watsouy  for  the  Plaintiff^  were 
not  heard. 


Nov,  20M. 


Argumeni, 


A  demurrer  to  another  bill,  by  the  same  parties, 
came  on  for  argument,  and  was  allowed.  The  order  to 
sue  in  form&  pauperis  in  this  case  had  been  obtwied,  but 
not  served. 


Judgment. 

Where  the  or- 
der for  leave  to 
sue  in  forin& 
pauperis  has 
not  been  served, 
and  is  not  ren- 
dered inoper- 
ative  by  any 
subsequent  step 
in  the  cause, 
it  is  in  the  dis- 
cretion of  the 
Court  either  to 


Mr.  Romilly  asked  that  the  demurrer  might  be  allowed, 
with  costs,  as  in  the  case  of  a  dives  plaintiff,  on  the 
ground  that  the  order  had  not  been  served.  He  cited 
Ballard  v.  Catling  (a), — an  authority  to  which  his  notice 
had  been  called  since  the  argument  on  the  motion. 

Mr.  Cooper  and  Mr.  Watson  contra. 


Vice-Chancellor  : — 

I  have  made  inquiries  to  ascertain  the  practice  in  these 
cases.  I  find  that,  in  a  case  before  Lord  Langdale^  a 
party  who  sued  in  forma  pauperis,  prosecuted  the  suit 
to  the  hearing  without  disclosing  that  he  had  tlie  order 
for  leave  to  sue  in  forma  pauperis,  and  produced  it  at 
the  last  moment,  and  claimed  to  be  excused  from  the 
payment  of  costs,  and  Lord  lAingdale  there  held  that 
the  case  was  within  the  discretion  of  the  Court,  and 


(a)  2  Keen,  606. 
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refused  to  give  the  pauper  the  benefit  of  the  order.  I  i843. 
should  follow  the  course  pursued  in  that  case  in  the  like 
circumstances,  and  for  this  obvious  reason : — the  rule  of 
the  Court,  as  settled  by  the  case  of  Rattray  v.  George  (a), 
followed  by  Roberts  v.  Lloyd  {b),  and  recognised,  though  Judgment. 
not  followed,  in  Stafford  v.  Higginbotham{c)y  is,  that,  pa^p^for  ^  * 
where  the  pauper  succeeds,  it  is  in  the  discretion  of  the  ®^^*[jjgJ]J*  Jj 
Court,  whether  he  shall  receive  pauper  or  dives  costs.  If  the  case  may  be. 
a  pauper  were  allowed  to  keep  an  order  in  his  pocket, 
and  still  insist  upon  the  benefit  of  it,  he  would,  if  he  suc- 
ceeded, as  a  matter  of  course,  claim  dives  costs ;  whilst, 
if  he  failed,  he  would,  for  his  own  protection,  produce 
the  order.  That  is  a  fraud  upon  the  Court  or  the  party. 
The  defendant  has  a  right  to  know  whether  he  is  con- 
tending with  a  pauper  or  not.  I  shall  follow  Lord 
LangdaUs  decision  in  similar  cases ;  but  I  am  of  opinion 
that  there  is  no  rule  positivi  juris,  as  was  contended, 
that  an  order  to  sue  in  formfi  pauperis  is  inoperative 
only  because  it  has  not  been  served.  I  cannot  find  any 
authority,  -either  from  any  officer  of  the  Court,  or  in  any 
reported  case,  which  leads  to  that  conclusion.  In  a  case 
where  there  is  no  ground  for  suspecting  mala  fides,  and 
no  improper  delay,  I  must  (though  reserving  to  myself 
a  discretion  which  I  think  the  Court  has  in  such  cases) 
primd  facie  think  a  pauper  entitled  to  the  benefit  of  the 
order.  In  this  case  the  Defendant  had  notice  that  the 
Plaintiff  was  a  pauper  both  from  the  bill  and  from  the 
subpoena.     This  is  admitted. 

[His  Honor  allowed  the  cause  to  stand  in  the  paper, 
to  give  the  Defendant  an  opportunity  of  bringing  before 
the  Court  any  case  of  mala  fides,  with  respect  to  the 
omission  to  serve  the  order.  No  such  case  was  shewn, 
and  the  order  was  made  as  in  a  pauper  cause.] 

(a)  16  Ves.  232.  (6)  2  Bcav.  376.  (c)  2  Keen,  147. 
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nthanduth  OSBOENE  v.  FORE^iAN. 

Jan. 

Under  the  30th  1  HE  tcstator  gave  and  devised  all  his  real  estate  to 

Order  of  Aa-  i»  i         •  i  •         j- 

gust,  1841,  the  trustees,  upon  trust  for  sale,  with  power  to   give  oia- 

wtoteby^dc^  charges  for  the  proceeds  of  the  sale,  and  for  the  rents 

▼iae.  haying  the  ^nd  profits  of  the  estate,  and  he  directed  that  bis  said 

powers  men-  * 

tioned  in  the  trustccs  should  Stand  posscsscd  of  the  monies  to  be  pro- 

the  persons  be-  duccd  by  such  sales,  together  with  the  residue  of  his 

^^d^^s^b^*^*  personal  estate;  after  payment  of  debts,  upon  trust  to 

real  esute.  (so  pay  certain  annuities  to  persons  therein  named  for  their 

as  to  make  it  .  . 

onnecessary  lives,  and  then  to  pay  various  legacies  bequeathed  by 

haTii^!^uges  ^^  will,   and  as  to   the  remainder,   subject    to   such 

£*DMti«?*'^^t  ^^g^'^  ^^^  annuities,  in  trust  for  certain  classes  of 

only  in  suits  by  persons  thereby  described.     The  bill  was  filed  by  one 

ing  adrersely  of  the  residuary  legatees  against  the  trustees,  impeach- 

tScTbutaLrin  ^°S  ^^^  conduct  in  several  particulars,  and  praying 

suits  by  some  of  that  the  trusts  might  be  executed  under  the  direction  of 

the  persons  be-  ^ 

neficiaiiy  inter-  the  Court     The  othcr  rcsiduary  legatees  were  made 

where  the  con-  Defendants,  but  the   pecuniary  legatees,   and   the  an- 


ta^^^^t^^*         nuitants,  were  not  parties. 


trustees  is  in 
question. 

n^^po^T^       The  trustees  by  their  answer  said,  that  besides  the 
argument  of       Plaintiff,  and  persons  thereinbefore  named,  (the  other  re- 

the  objection  .  t  i  x      i  .  i 

for  want  of  par-  siduary  legatees),  there  were  various  legatees  and  annui- 

3^^d^39df  ^^^  ^^^^^  *^^  will,  whose  legacies  though  unpmd,  were 

^'^^Tftji'^'*"  charged  generally  on  the  testator's  estate,  and  the  De- 

order  that  per-  fendants  Submitted  whether  such  persons  were  not  neces- 

aons  beneficially  .•       .     .i  ^^ 

interested  be        ^^^J  parties  to  the  smt. 

made  parties : 

such  order,  if  __^_ 

made,  will  not 

be  made  until 

the  cause.  The  causc  was  set  down  for  argument    under   the 

Order  XXXIX.  of  the  26th  of  August,  1841,  upon 
the  objection  for  want  of  parties. 
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Mr.  Roupell  and  Mr.  C.  M.  RoupeUy  for  the  Plaintiff, 
submitted  that  the  caae  was  within  the  Order  XXX*  of 
the  26th  of  August,  1841,  placing  legatees  whose  lega- 
cies are  charged  on  real  estate,  in  cases  like  the  present, 
in  the  same  situation  as  legatees  whose  legacies  are  pay- 
able wholly  out  of  personal  estate. 

]Mr.  Tinney  and  Mr.  Goodeve  for  the  trustees. 

The  cases  in  which  the  order  provides  that  it  shall 
not  be  necessary  to  make  the  persons  beneficially  inter- 
ested in  real  estate  parties  to  the  suit,  are  the  cases  in 
which  the  trustees  represent  them.  Now,  in  what  cases 
can  the  trustees  be  properly  said  to  represent  the  parties 
beneficially  interested?  Not  in  cases  where  there  is  a 
dispute  among  those  persons,  but  in  cases  where  cre- 
ditors, or  others,  make  adverse  claims  against  the  estate. 
The  argument  of  the  Plaintiffs  in  the  present  case  must 
be,  not  that  the  trustees  represent  the  parties  beneficially 
interested,  ue.  the  whole  body  of  them,  for  some  of 
them  are  Plaintiffs,  whom  they  cannot,  and  others  are 
Defendants,  whom  they  do  not  for  the  purposes  of  this 
suit,  represent;  but  the  argument  must  be  that  they  re- 
present some  of  the  parties  beneficially  interested  and 
not  others;  and  that  case  is  not  within  the  order. 
Some  analogy  may  be  found  in  the  construction  put  on 
the  representative  character  of  the  public  officer  of  a 
banking  company:  under  the  act  1  &  2  Vict.  c.  96, 
the  public  officer  is  made  to  represent  the  bank ;  but  in 
Seddon  v.  ConneU  (a),  it  was  held  that  he  could  not  re- 
present some  of  the  members  of  the  company,  in  a  suit 
brought  by  the  others.  In  this  case  it  is  impossible  to 
say,  with  any  truth,  that  the  trustees  do  represent  the 
persons  beneficially  interested  for  the  purposes  of  this 
suit ;  for  one  object  of  the  suit  is,  to  impeach  the  con- 
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1844.        duct  of  the  trustees,  and  in  their  defence  in  this  respect 
they  can  properly  represent  none  of  the  other  parties. 

They  argued  also  that  from  the  special  drcumstanoes 
Argument,     ^f  ^jj^  ^jj^g^  appearing  upon  the  answer,  the  Court  ought, 
under  the  last  clause  of  the  order,  to  direct  the  other 
persons  to  be  made  parties. 


Vice-Chancellor: — 

Judgment,  The  first  branch  of  the  30th  Order  applies  in  terms 
to  all  suits.  The  words  are — '*  That  in  all  suits  con- 
cerning real  estate,  which  is  vested  in  trustees  by  devise, 
and  such  trustees  are  competent  to  sell  and  give  dis- 
charges for  the  proceeds  of  the  sale,  and  for  the  rents 
and  profits  of  the  estate,  such  trustees  shall  represent 
the  persons  beneficially  interested  in  the  estate  or  ibd 
proceeds,  or  the  rents  and  profits,  in  the  same  manner, 
and  to  the  same  extent,  as  the  executors  or  adminis- 
trators in  suits  concerning  personal  estate  represent  the 
I)er8on8  beneficially  interested  in  such  personal  estates.^ 
Now,  this  is  a  suit  prima  facie  within  the  order:  it 
concerns  real  estate:  the  trust  is  created  by  devise; 
and  the  trustees  are  competent  to  sell  and  give  the 
required  discharges. 

It  is  then  said,  that,  although  the  general  expressions 
in  the  first  part  of  the  order  would  comprehend  the 
present  case,  yet  the  second  branch  of  the  order  shews, 
by  necessary  implication,  that  particular  suits  only,  and 
not  all  suits,  are  intended.  The  second  branch  of  the 
order  says,  "  and  in  such  cases  it  shall  not  be  neces- 
sary to  make  the  persons  beneficially  interested  in  such 
real  estate,  or  rents  and  profits,  parties  to  the  suit." 
The  trustees  contend,  upon  these  words,  that  the  only 
suits  contemplated  by  the  order  are  suits  instituted  by 
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persons  claiming  altogether  adversely  to  the  devise^  and 
that  suits  in  which  the  residuary  legatees  must  all  be 
parties  cannot  have  been  intended .  It  would  be  very 
extraordinary^  if  the  order  could  have  any  such  effect ; 
for  if  the  trustees  can  with  safety  represent  all  those 
beneficially  interested  in  the  real  estate,  where  the  claim 
is  wholly  paramount  and  adverse  to  their  interest,  it 
would  be  strange  that  they  should  not  be  able  to  re- 
present the  interests  of  the  annuitants  and  pecuniary 
legatees,  where  the  bill  is  filed  by  persons  admitting 
the  priority  of  those  parties  and  seeking  relief,  subject 
and  without  prejudice  to  their  claims.  Still,  if  the 
words  of  the  order  have  that  meaning,  I  must  give  effect 
to  it ;  but  I  think  that  is  not  their  meaning.  If  the 
order  had  stopped  at  the  end  of  the  first  branch  of  it,  I 
do  not  think  there  could  have  been  any  reasonable  ar- 
gument for  the  necessity  of  making  pecmiiary  legatees 
parties  to  the  suit  But  subsequent  words  were  intro- 
duced to  remove  the  doubt  they  appear  to  have  raised. 
They  have  reference  to  the  old  practice,  and  are  merely 
inserted  as  explanatory  of  the  previous  words,  for  the 
purpose  of  shewing  that,  with  respect  to  parties,  cases 
concerning  real  estate,  within  the  first  bnuich  of  the 
order,  are  to  be  assimilated  to  the  old  practice  in  cases 
of  personal  estate. 


1844. 


Judgment, 


Another  point  insisted  upon  was,  that,  inasmuch  as 
by  the  third  branch  of  the  order,  "  the  Court  may  upon 
consideration  of  the  matter,  on  the  hearing,  if  it  shall 
so  think  fit,  order  such  persons  to  be  made  parties,"  I 
should  now  decide,  on  the  circumstances  of  this  case, 
whether  the  absent  legatees  ought  to  be  parties.  I  do 
not  think  I  ought  now  to  decide  that  point  The  words, 
"on  the  hearing,"  were  introduced  advisedly.  It  is 
quite  clear  that,  in  many  cases,  it  would  be  impossible  to 
give  an  opinion  upon  the  subject  before  the  hearing. 
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Suppose  the  Defendant  himself  to  suggest  a  given  state- 
ment of  facts,  not  disclosed  in  the  bill^  and  to  insist 
that,  according  to  those  facts,  certain  persons  ought  to 
be  parties :  that  statement  m&j  happen  to  be  true,  but 
the  Plaintiff,  in  this  stage  of  the  cause,  has  a  right  to 
say  he  can  disprove  those  facts  by  his  evidence  in  the 
cause.  So,  in  other  cases,  the  whole  of  the  facts  stated 
in  the  bill  may  be  admitted,  or  not,  by  the  answer,  and 
the  Court  might  say,  according  to  the  admitted  state  of 
things,  that  certain  persons  are  necessary  parties;  but 
the  bill  may  be  amended,  and  the  case,  with  respect 
to  the  suggested  parties,  altogether  altered.  This  is, 
therefore,  not  the  time  for  giving  any  opinion  upon  that 
point,  although  I  do  not  say  the  Court  may  not  do  so, 
to  save  expense,  in  a  case  where  the  parties  are  agreed 
upon  the  circumstances,  and  concur  in  desiring  to  have 
the  decision  of  the  Court. 


Minnie.  The  Court,  upon  hearing  the  ohjection,  does  not  make  any  order 

thereupon,  hut  does  order  that  the  costs  be  costs  in  the  cause. 
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In  Michaelmas  Term,  1842,  Sir  John  CrosSy  Knight, 
one  of  the  Judges  of  the  Court  of  Bankruptcy,  died. 
In  the  same  Term,  the  Right  Honorable  Thomas 
Erskine  resigned  the  office  of  Chief  Judge  of  the  Court 
of  Bankruptcy,  and  was  succeeded  by  the  Right  Honor- 
able Sir  J.  L.  Knight  Bruce,  Vice-Chancellor. 

In  the  Vacation  before  Easter  Term,  1843,  Nathaniel 
Richard  Clarke,  Esq.,  and  John  Barnard  Byles,  Esq., 
Barristers  at  Law,  were  called  to  the  degree  of  Ser- 
jeants at  Law. 

In  April,  1843,  Sir  G.  A.  Leivin,  the  Honorable 
J,  C.  Talbot,  S.  Martin,  Esq.,  J.  A.  Boebuck,  Esq.,  and 
W,H,  Watson,  Esq.,  were  appointed  Queen's  Counsel; 
and  Serjeant  D.  C.  Wrangham,  was  appointed  Queen^s 
Serjeant. 

Thomas  Pemberion  Leigh,  Esq.,  was  appointed  Chan- 
cellor of  the  Duchy  of  Cornwall,  and  a  Member  of  her 
Majesty's  Privy  Council. 

The  Honorable  J.  C.  Talbot  was  appointed  Attor- 
ney-General of  H.  R.  H.  the  Prince  of  Wales. 

In  December,  1843,  John  Romilly,  Esq.,  was  ap- 
pointed Queen's  Counsel. 
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ABSCONDING. 

See  Pro  Confesso,  2,  4,  ;">. 

Defendant  residing  out  of  the  juris- 
diction, deemed  to  have  absconded  to 
avoid  the  process  of  the  Court,  under 
the  1st  Order  of  the  Uth  of  April, 
1842.     Ilele  v.  Oyle,  623 


ABSOLUTE  INTEREST. 

The  testator  by  his  will  desired 
tliat  every  thing,  during  the  life  of 
his  wife,  should  remain  as  it  was,  for 
her  use  and  benefit;  and  after  her 
decease  he  gave  his  real  estate  to  his 
male  heir,  and  his  personal  estate  to 
liis  children,  adding,  that  he  gave  the 
above  devise  to  his  wife,  that  she  might 
support  herself  and  her  children,  ac- 
cording to  her  discretion,  and  for  that 
purpose: — Held,  that  the  widow  took 
an  absolute  interest  for  her  life,  in  the 
real  and  personal  estate.  Thorp  v. 
Owen,  607 

ABSTRACT. 
See  Notice,  1. 


ACCRUING  SHARE. 
See  Will,  4. 


ADDRESS  FOR  SERVICE. 

See  Service,  1. 

The  omission  by  the  Plaintiff  to 
endorse  an  address  for  service  on  the 
writ,  as  directed  by  the  20th  Order 
of  the  26th  of  October,  1842,  does 
not  of  necessity  make  the  writ  void; 
but  the  Court  will,  in  the  mean  time» 
so  deal  with  the  proceedings  which 
are  under  its  control,  by  staying 
process  or  otherwise,  as  to  give  the 
party  the  benefit  of  the  20th  Order. 
Price  V.  Webb,  511 

ADMISSION  OF  ASSETS. 
See  Creditor's  Suit,  3. 

ADMINISTRATION. 

See  Costs,  6. 
Decree. 

1.  Administration  of  an  estate, 
where  a  creditor  had  obtained  judg- 
ment upon  a  plea  of  plen^  adminis- 
travit  by  two  of  the  executors,  and 
a  confession  of  assets  to  a  certain 
amount  by  another  executor,  —  such 
assets  consisting  of  money  in  the 
hands  of  bankers  not  reached  by  the 
execution, — which  the  two  executors 
prevented  from  being  paid  upon  the 
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cheque  of  the  third  executor  to  the 
jodgment  creditor,  and  which  was 
afterwards  paid  into  Court.  Gaunt 
V.  Taylor,  413 

2.  An  executor,  who,  in  an  action 
at  kw  bj  a  creditor  of  the  testator, 
has  pleaded  according  to  the  truth  of 
the  case,  is,  when  the  assets  are  taken 
from  him,  and  administered  in  equity, 
entitled  to  the  protection  of  the  Court 
against  anj  personal  liability  in  re- 
spect of  such  plea.  16. 

3.  A  party  to  whom  letters  of  ad- 
ministration have  been  granted,  as  the 
attorney  of  the  person  entitled  to  the 
grant,  and  for  the  use  and  benefit  of 
such  person,  is  liable  to  be  sued  in 
respect  of  the  estate  by  the  parties 
beneficially  interested  in  it,  in  the 
same  way  as  if  he  had  obtained  let- 
ters of  administration  in  his  own 
right.     Chambert  v.  Bieknelf,      536 

4.  A  testator  directed  his  debts  to 
be  paid,  and  appointed  executors  in 
England,  and  other  executors  in  Italy, 
directing  the  English  executors  to 
transmit  the  residue  to  the  Italian 
executors,  and  bequeathing  such  re- 
sidue amongst  classes  of  persons  al- 
leged to  reside  in  Italy: — Held,  that 
the  sum  to  be  paid  over,  being  the 
residue,  after  payment  of  debts,  the 
Italian  executors  must  be  regarded 
as  simply  trustees  of  that  fund,  and 
not  as  executors  holding  it  charged 
with  debts;  and  that,  therefore,  in- 
quiries must  be  directed  to  ascertain 
the  persons  beneficially  entitled  to 
the  fund,  under  the  bequest.  JFea- 
therby  v.  St,  Giorgio,  624 

ADVERSE  POSSESSION. 

A  mortgagee  in  possession  for  six 
years,  without  making  any  acknow- 
ledgment of  the  mortgagor's  title, 
then  purchased  the  interest  of  the 
tenant  for  life  of  the  equity  of  re- 
demption, and  continued  in  posses- 
sion for  twenty  years  longer: — Held, 


that  such  possession  was  not  adverse 
during  the  existence  of  the  life  estate 
so  purchased,  and  that  the  statute 
3  &  4  Will.  4,  c.  27,  s.  28,  was  not 
therefore  a  bar  to  any  suit  for  re- 
demption by  the  remainderman  or 
reversioner.     Hyde  v.  Dallaway,  528 

AFFIDAVIT. 

See  Amendment,  4. 
Costs,  2. 
foreclosu  rc 

1.  An  affidavit  which  does  not 
express  that  the  deponent  **  made 
oath,*'  is  not  admissible.  PkUlipt 
V.  Prentice,  542 

2.  Affidavits  filed  after  the  answer 
cannot  be  read  on  a  motion  for  a  spe- 
cial injunction,  in  support  of  whidi 
no  affidavits  had  been  filed  before 
the  answer;  and  the  rule  is  the  same 
whether  notice  of  the  motion  was 
given  before  the  answer  was  put  in 
or   afterwards.     Manser  t.  Jenner, 

599 
AGENT. 
See  Discovery,  2. 

AGREEMENT. 
See  Construction,  2,  3. 

AMENDMENT. 
iSeeTiME. 

1.  An  order  for  leave  to  amend, 
not  served,  does  not  prevent  the  De- 
fendant from  demurring  to  the  bill. 
Pnce\.Wehh,  515 

2.  An  order  for  leave  to  amend 
operates  from  the  time  of  service 
only,  and  therefore  an  mtermediate 
step  taken  by  the  Defendant,  after 
the  order  is  made,  and  before  it  is 
served,  is  regular.  Ih, 

3.  A  Plaintiff  amending  his  bill 
after  answer,  by  adding  new  Defend- 
ants, does  not  thereby  acquire  a  right 
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to  make  a  further  ameDdment  against 
the  original  Defendants,  under  the 
13th  Order  of  April,  1828,  within 
sis  weeks  after  the  answers  of  the 
new  Defendants  are  to  be  deemed  suf- 
ficient; but  the  time  during  which  the 
Plaintiff  may  amend,  under  that  order, 
must  be  counted  from  the  date  when 
the  last  answer  of  the  original  De- 
fendants is  to  be  deemed  sufficient. 
Bertolacci  v.  Johnstone,  632 

4.  An  application  for  leave  to 
amend  after  answer,  not  founded  upon 
the  13th  Order  of  April,  1828,  must 
he  supported  by  affidavits,  not  con- 
fined to  the  facts  required  to  be  shewn 
in  cases  within  that  order,  but  suf- 
ficient also  to  satisfy  the  Court  that 
from  the  occasion  and  necessity  for 
the  proposed  amendments,  the  leave 
ought  to  be  given.  lb. 

5.  The  right  of  a  Plaintiff  to  call 
for  an  answer  to  his  amended  bill, 
does  not  depend  on  the  fact  of  whe- 
ther the  order  for  leave  to  amend  is 
made  upon  the  undertaking  to  pay 
costs  to  the  Defendant,  or  to  amend 
the  Defendant's  office  copy ;  and,  there- 
fore, where  the  bill  was  amended 
under  an  order  whereby  the  Plaintiff 
undertook  to  amend  the  Defendant's 
office  copy,  a  motion  to  set  aside  a 
subpoena  requiring  tlie  Defendant  to 
appear  to  and  answer  the  amended 
bill,  was  refused.     Breeze  v.  English, 

638 

ANNUITANT. 
See  Parties,  2,  5. 

ANSWER. 

See  Affidavit,  2. 
Costs,  2. 
Discovery,  2. 
Injunction,  I. 
Jurat. 
Pleading,  1. 
Pro  Confesso,  1. 

1.  The  answer  of  a  married  wo- 

VOL.  II. 


man,  who  is  an  infant,  cannot  be 
taken  either  separately  or  jointly  with 
her  husband,  until  she  has  had  a 
guardian  assigned.  Colman  y, North- 
cote,  147 

2.  The  38th  Order  of  August,  1 84 1, 
enabling  a  Defendant  by  answer  to 
decline  answering  any  interrogatory, 
from  answering  which  he  might  have 
protected  himself  by  demurrer,  ap- 
plies as  well  where  the  demurrer  con- 
stituting the  protection  must  have 
been  a  demurrer  to  the  relief,  as 
where  it  would  have  been  a  demurrer 
to  the  discovery  only.  Tipping  v. 
Clarke,  383 

3.  Construction  of  an  answer,  con- 
taining a  general  denial  of  the  facta 
charged,  in  the  terms  of  the  charge, 
with  a  saving  so  far  as  the  other 
statements  in  the  answer  admits  or 
explains  them.  lb. 

4.  The  Defendant  may,  by  answer, 
dectine  answering,  under  the  38th 
Order  of  August,  1841,  although  the 
objection  to  answer  is  not  applicable 
to  any  interrogatory  in  particular, 
but  is  founded  on  the  bill,  being  de- 
murrable.    Brake  \,Drake^         647 

APPEAL. 
See  Stay  of  Execution. 

APPEARANCE. 

See  Bill  of  Revivor. 
Pro  Confesso,  2,  4,  5. 
Service,  1. 

1.  The  Court  will  not  make  the 
Order  allowing  the  Plaintiff  to  enter 
an  appearance  for  the  Defendant,  un- 
der the  8th  Order  of  August,  1841, 
afler  several  months  have  elapsed 
since  the  service  of  the  subpoena,  un- 
explained, except  upon  notice.  Rad- 
ford  V.  Roberts,  96 

2.  A  Defendant  against  whom  it  is 
prayed,  that  he  may  be  bound  by  the 
proceedings,  on  service  of  a  copy  of 
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tke  UB,  udcr  tU   2;^  Order  «f 
Smgmttf,  1941,  fluj  apfcw  gnoft  W^-  ' 
foccoraiUT  heusoiervtd.   BmrUtf 

Z,  Form  of  tbe  order  for  libcftj  to 
eaCtr  a  co&ditioiMl  apfMAnoKe  vkli 
tW  ffgiitfar  mce  tbe  7th  Gcacnd 
Order  6^  tke  2M^  U  Aagut,  1841. 
JVwT.  ^eM,  ^11 

APPOINTMEXT. 

1.  Trvstecs  U  a  fiiiMi,  hsrng  a 
fM^wer  to  ftppoiiit  the  Mine  to  nek 
oae  or  nore  of  tewtnl  obiecu  of  tke 
power  M  the  trostcei  tkoold  aekct, 
apponted  tke  food  to  tnutces  (of 
wkom  A.,  out  of  tke  obiecU  of  tke 
pofver,  WM  one),  upon  tmsts  to  be 
deckred  hj  a  tabsc^oeot  deed;  and 
b J  tkat  deed,  to  wkick  A.  and  all  tke 
tmstees  were  parties,  tke  tmsts  of 
the  fvmd  men  dedaied  to  be  for  the 
benefit  of  A.  for  life,  witk  reiDaiiider, 
ia  equal  shares^  amoogst  four  other 
of  the  objecU  of  tbe  power,  subject 
to  todi  limitatioos,  io  respect  of  tbe 
interests  in  their  respective  shares,  to 
be  taken  as  between  thems^-Ives,  their 
wires  and  issue,  respectively,  as  A. 
should  appoint.  A^  by  will,  limited 
the  share  of  one  of  the  appointees  to 
trustees  for  the  appointee,  his  wife 
and  children, — tbe  wife  not  being  an 
(express)  object  of  the  original  power: 
— Held,  that  the  appointment  was  an 
effectual  execntion  of  the  power, — 
being  equivalent  to  an  appointment 
to  A.,  and  a  subsequent  and  inde- 
pendent settlement  by  A.  of  the  fund 
which  A.  acquired  by  such  appoint- 
ment.    Go!d*mid\.GoUUmidy      187 

2.  Devise  and  bequest  of  freehold, 
copyhold,  and  personal  estate,  upon 
trust  for  sale  at  the  discretion  of  the 
trustee,  and  that  the  rents,  interests, 
and  proceeds  should  be  divided 
amongst  a  class,  either  equally,  or  in 
other  proportions  as  the  trustee,  hay- 
ing regard  to  their  circumstances, 


€rP^(«aot-tkeci«a>. 
cf  weak  auBd;  mmk  m  case  tke 
■Dl  iiwr  to] 
wkole  tniaK,  tke  rest  to  ke  i 
bj  any  ptn—i   ke 
kanng  regaid  to  tke  i 
Tke  tiwstoe  hf 

be  sold,  and  tke  pcopoitioBS  cT  tke 
peoeeeda  appficd,  aiid  directed  tkcdi- 
TisioB  tkereof  anwgat  tke  otkcr  ob- 
jects to  be  poatpoMd  wntfl  after  tke 
cT  P^  and  noMMtrd  ctkv 
toesccvte  tke  tnBt%  wkiek 
might  remain  miexcciited  nt  kk  itke 
tniatee*s)  dct^  and  diieUed  tkea 
to  diitiibiite  tke  snrpkis  piDcecds  af 
tke  estates  amongst  otker  oljects  ae- 
cording  to  tkeir  exigencies: — HM, 
tkat  xht  trustee  Am-  the  government, 
of  his  own  discretion,  m^it  properiiy 
hsTe  regard  to  the  directicms  of  tbe 
unattested  codicil,  eren  as  to  tbe 
proceeds  of  the  real  estate,  so  far  as 
be  was  not  restrained  by  the  effc^  of 
the  will;  that  tbe  prospectiTe  direc- 
tions in  the  deed  of  appointment  were 
not  necessarily  invalid,  especially  those 
which  related  to  the  fnture  mainte- 
nance of  P.,  and  that  the  attempt  to 
delegate  powers  which  the  trustee 
could  not  transfer,  did  not  invalidate 
the  directions  in  the  same  deed  which 
he  had  power  to  give.  Hitch  v.  Le- 
worthy,  200 

3.  Bequests  to  females,  some  of 
whom  were  married  and  some  single, 
for  their  separate  use  for  their  re- 
spective lives,  and  after  their  decease 
to  such  persons  as  they  should  re- 
spectively appoint;  and  in  default  of 
appointment,  to  their  respective  exe- 
cutors, administrators,  and  assigns: — 
Held,  that  each  of  the  legatees,  whe- 
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ther  married  or  unmarried  women, 
were  entitled  upon  petition,  without 
executing  any  formal  appointment,  to 
an  immediate  transfer  or  payment  to 
themselves  of  the  corpus  of  their 
shares  of  the  fund.  Holloway  v." 
Clarksofi,  521 

ASSIGNMENT. 
See  Partnership,  1,  5. 


ATTACHMENT. 

1.  Lord  Clarendon's  General  Or- 
der, that,  after  a  contempt  duly  pro- 
secuted to  an  attachment  with  pro- 
clamations returned,  no  plea  or  de- 
murrer shall  he  admitted  but  upon 
motion  in  Court,  does  not  apply  to 
tiie  process  at  present  substituted  for 
attachment  with  proclamations — sem- 
ble.    Robinson  v.  Stanford,  149 

2.  A  party  in  a  cause  who  has  ob- 
tained and  served,  according  to  the 
1 2th  amended  Order  of  August,  1841, 
an  order  that  his  solicitor  shall  deli- 
ver his  bill  of  costs  within  a  month, — 
which  is  disobeyed, — is  entitled  un- 
der the  15th  Order  of  August,  1841, 
to  enforce  obedience  by  the  writ  of 
attachment.     Lane  v.  Oliver,  97 


AITORNEY. 

See  Administration,  3. 

BANKRUPT. 
See  Costs,  6. 

BANKRUPTCY. 

See  Jurisdiction,  I. 

Policy  of  Insurance^  2. 

BILL  AND  ANSWER. 
iSfetf  Evidence^  1. 


BILL  TO  PERPETUATE  TESTI- 
MONY. 

Where  depositions,  taken  in  a  suit 
to  perpetuate  testimony,  are  required 
to  be  used  in  a  trial  at  law,  not  under 
the  control  of  the  Court,  the  order  is, 
that  the  depositions  be  published,  and 
that  the  officer  attend  with  and  pro- 
duce to  the  Court  of  law  the  record 
of  the  whole  proceedings,  and  that 
the  parties  may  make  such  use  of  the 
same  as  by  law  they  can.  Attorney' 
General  y,  Ray,  518 

BILL  OF  REVIVOR. 

The  fact  that  an  appearance  has 
been  entered  by  the  Plaintiff  for  the 
Defendant,  to  an  original  bill,  under 
the  8th  Order  of  August,  1841,— or 
that  an  original  bill  has  been  taken 
pro  coufesso  against  a  Defendant 
under  the  1st  Order  of  April,  1842, 
is  no  ground  for  taking  either  of  those 
steps  on  a  mere  bill  of  revivor  in  the 
same  suit,  against  such  Defendant, 
without  previously  going  through  all 
the  preUminary  steps,  as  in  the  case 
of  an  original  bill.     Elto/t  v.  Broivn, 

622 

BOND  DEBT. 
See  Cr£Ditor*8  Suit,  G,  7. 

CERTIFICATE. 
See  Commission,  2,  3. 

COLONIAL  LAW. 

The  Courts  of  this  country  will  ap- 
ply the  general  law  of  this  country, 
(being  abstractedly  just,  and  not  ex- 
clusively founded  upon  any  peculiar 
or  technical  rule),  to  questions  re- 
lating to  lands  in  a  colony,  where  a 
I  different  system  of  jurisprudence  pre- 
vails, unless  it  is  suggested  or  shewn 
that  the  laws  of  the  colony  are  differ- 
ent oil  the  point  in  question;    and 
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CONDITION. 


CONDITIONS  OF  SALE. 


therefore  the  mortgagee  of  an  estate 
in  Dcmerara  was  held  not  to  he  hound 
to  produce  his  securities  for  inspec- 
tion hefore  payment.  Bentinck  v. 
Willink,  1 

COMMISSION. 

1.  Where  the  Defendant  ohtains  a 
commission  to  examine  witnesses 
under  the  17th  (amended)  Order  of 
April,  1828,  the  commission  must  he 
made  returnable  the  first  return  of 
the  second  term  next  following  the 
date  of  the  order  for  such  commis- 
sion.    M'GreffOTY.Topham,        516 

2.  If  in  the  prosecution  of  inquiries 
under  a  reference  to  the  Master,  a 
commission  to  examine  witnesses 
abroad  he  necessary,  an  application 
must  be  made  to  the  Master  for  his 
certificate,  before  applying  to  the 
Court  for  the  commission.  Bamford 
V.  Bam/ord,  642 

3.  Senible,  the  motion  for  the  com- 
mission^  on  the  Master*  s  certificate, 
is  of  course.  Ih. 


CONDITION. 

1 .  The  testator  bequeathed  the  re- 
sidue of  his  personal  estate  to  his 
daughter  upon  trust  for  her  mainte- 
nance and  support,  until  she  attained 
twenty-one,  or  married  with  the  con- 
sent of  his  trustees  under  that  age, 
and  upon  her  attaining  such  age  or 
her  marriage,  for  her  separate  use, 
with  remainder  to  her  children;  and 
in  case  of  her  death  without  issue,  he 
bequeathed  the  same  to  certain  lega- 
tees in  remainder.  The  testator  after- 
wards declared  by  a  codicil,  that,  in 
consequence  of  a  nervous  debility,  his 
daughter  was  unfit  for  the  control 
of  herself,  and  his  will  was  that  she 
should  not  marry;  and  in  case  of  her 
marriage  or  death,  he  gave  the  pro- 
perty he  had  bequeathed  to  her  over 
to  the  same  legatees  in  remainder. 


Held,  that  the  limitation  over  by  the 
codicil,  being  in  general  restraint  of 
marriage,  was  void  as  to  the  life- 
interest  of  the  daughter.  Morley  v. 
Rennoldson,  570 

2.  Whether  the  interest  in  remain- 
der bequeathed  to  the  children  of  the 
daughter  by  the  will  was  revoked  by 
the  codicil;   qucere,  lb, 

CONDITIONS  OF  SALE. 

1 .  The  conditions  of  sale  provided 
that  all  objections  to  the  title  dis- 
closed by  the  abstract,  not  taken 
within  a  certain  time  after  delivery 
of  the  abstract  to  the  purchaser, 
should  be  deemed  to  be  waived: — 
Held,  that  the  time  for  objecting  was 
not  to  be  computed  from  the  time  of 
the  delivery  of  an  imperfect  abstract; 
and  that  the  purchaser  was  not  pre- 
cluded from  taking  an  objection  which 
arose  out  of  evidence  called  for  be- 
fore the  expiration  of  the  time  fixed. 
Blacklow  V.  Laws,  40 

2.  A  condition  of  sale  was,  that  in 
case  the  purchaser  should  raise  ob- 
jections to  the  title  which  the  vendor 
should  not  be  able  or  willing  to  re- 
move, the  vendor  might  rescind  the 
contract,  on  notice  and  repayment  of 
the  deposit  to  the  purchaser;  and  ob- 

I  jections  not  delivered  within  fourteen 
days  after  delivery  of  the  abstract  to 
be  treated  as  waived,  in  which  respect 
time  was  to  be  essential.  The  pur- 
chaser returned  the  abstract  with 
queries  within  the  fourteen  days,  and 
the  vendor  answered  the  queries;  the 
purchaser  on  the  same  day  objected 
to  the  answers:  the  correspondence 
on  the  subject  of  the  title  continued 
for  several  weeks,  and  then  the  vendor 
gave  notice  that  he  rescinded  the  con- 
tract:— Held,  that  the  continuance  of 
the  treaty  for  the  completion  of  the 
title,  after  the  first  objection  of  the 
purchaser,  was  a  waiver  of  the  condi- 
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tion  as  to  the  rescinding  of  the  con- 
tract.    Morley  v.  Cook,  106 

3.  That  such  a  condition  of  sale 
ought  to  he  discouraged;  and  ought 
not  to  receive  a  construction  oppres- 
sive on  the  purchaser.  lb. 

4.  That  the  vendor's  right  to  re- 
scind the  contract  under  the  condi- 
tion must  be  co-extensive  \?ith  the 
purcliaser's  right  to  object  to  the  title 
under  the  same  condition.  lb, 

5.  That  the  vendor  was  only  bound 
bon^  fide  to  deliver  an  abstract  of 
such  title  as  he  had  at  the  time  of 
delivering  it ;  and  so  long  as  the  con- 
dition remained  in  force,  was  not 
boimd  to  deliver  any  supplemental 
abstract  of  title  afterwards  acquired; 
semble.  lb. 

6.  Whether  the  benefit  of  the  con- 
dition would  not  in  equity  be  forfeited 
by  a  vendor  who  designedly  delivered 
an  imperfect  abstract  of  the  title  which 
he  had  at  the  time  of  delivering  it; 
qnare,  lb, 

CONDITIONAL  APPEARANCE. 
See  Appearance,  3. 


CONFIRMING  REPORT. 

The  Plaintiff  obtaining  the  order 
nisi  to  confirm  the  Master's  report, 
but  not  proceeding  to  make  the  order 
absolute,  the  Defendant  may  move  to 
confirm  the  report,  and  for  that  pur- 
pose the  certificate  of  no  cause  shewn 
will  be  ordered  to  be  entered  on  his 
office  copy  of  the  order  nisi.  Roberts 
V.  WUliamSy  151 

CONSIDERATION. 

The  Court  may  not  perhaps  enforce 
the  specific  performance  of  a  contract 
for  the  sale  of  an  estate,  where  the 
consideration  is  uncertain  (as  a  life 
annuity),  if  such  consideration  be 
greatly  inadequate;  but  a  difference 


of  seven  or  eight  per  cent  is  not  such 
inadequacy.     Bower  v  Coaper,      408 

CONVERSION. 

Real  estate  was  conveyed  to  a  trus- 
tee, on  trust  to  permit  a  mortgagor 
to  receive  the  rents  and  profits,  and 
upon  payment  of  the  principal  and  in- 
terest of  the  mortgage  debt  as  therein 
mentioned,  to  reconvey  the  estate  to 
the  mortgagor,  his  heirs  and  assigns; 
but  if  default  shoiUd  be  made  in  such 
payment,  then  that  the  trustee  should 
enter  into  possession  of  the  premises, 
and,  at  his  discretion,  sell  the  same, 
and  pay  over  the  residue  or  surplus 
(after  payment  of  the  debt,  interest, 
and  costs)  to  the  mortgagor,  his  heirs, 
executors,  administrators,  or  assigns. 
There  was  default  in  payment,  but  no 
sale  of  the  estate  took  place  until  after 
the  death  of  the  mortgagor,  who  de- 
vised it  to  the  Plaintiffs  for  life,  with 
remainder  over  in  tail: — Held,  that 
there  was  no  conversion,  but  that 
the  surplus  proceeds  passed  by  the 
devise  as  real  estate.  Bourne  v. 
Bourne,  35 

CONSTRUCTION. 

See  Conditions  of  Sale,  1,  4,  5, 6, 
Husband  and  Wife. 
Legacy,  1,  3,  4. 
Will,  1,  2,  3,  4,  5. 

1 .  A  married  woman,  having  several 
legitimate  children,  and  one  illegiti- 
mate child,  and  being  separated  from 
her  husband,  and  enceinte  with  a  se- 
cond illegitimate  child,  appointed  a 
fund  to  her  illegitimate  child  then 
born,  reserving  a  power  of  revocation, 
as  to  a  moiety,  in  favour  of  any  after- 
born  children  she  might  have  bom  of 
her  body.  After  the  birth  of  the  se- 
cond illegitimate  child,  she  revoked 
the  appointment  of  the  moiety,  and 
appointed  the  entire  fund  equally  be- 
tween the  two  illegitimate  children: 
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— Held,  that  the  after-born  chOdren, 
for  whose  benefit  the  rerocation  might 
be  made,  must  be  taken,  in  the  pri- 
mary and  legal  sense,  as  applying  to 
legitimate  children  only, — that,  there- 
fore, the  second  illegitimate  child  was 
not  an  object  of  the  reserred  power,  I 
and  could  not  take  under  the  latter  i 
appmntment.      Dover  t.  Alexander,   \ 

275   . 

2.  An  agreement  to  sell  land,  not  | 
expressing  what  interest  in  it,  is  con-  ; 
ttmed  to  mean  the  whole  of  the  in-   i 
terest    of  the  vendor  in   the  land. 
Bower  v.  Cooper,  408   ! 

3.  An  agreement  to  purchase  land  ! 
for  an  annuity  for  the  life  of  the  Ten-  I 
dor,  to  be  a  charge  on  the  land,  and  { 
to  be  paid  quarterly,  entitles  the  ven-  { 
dor,  not  only  to  the  security  of  the  j 
chaige,  but  to  the  covenant  of  the  | 
purchaser  for  the  payment  of  the  an-  { 
unity.  lb, 

COPIES. 
See  Piracy,  1,  2,  3. 

COPY  OF  THE  BILL. 

See  Appearance,  2. 
Parties,  1. 

1.  Verification  of  the  copy  of  the 
bill  to  be  served  under  the  24th  Order 
of  August,  1 84 1 .     Pen/old  v.  Bouch, 

157 

2.  Verification  of  the  copy  of  the 
bill,  served  under  the  24th  Order  of 
August,  1 84 1 .    Coleman  v.  Rackham, 

3.54 

COPYRIGHT. 
5ee  Piracy,  1,  2,  3,  4. 

CORPORATION. 
See  Pleading,  4. 

Some  forms'  prescribed  for  the  go- 
vernment of  a  corporation  may  be  im- 
perative and  others  directory  only. 
FoM  V.  Harbottle,  495 


COSTS. 

See  AMSKDiiKNT,  5. 
Forma  Paupk&ir. 
SoLicnom,  1»  2. 

1 .  Where  a  Defendant,  hmTis^  ren- 
dered himself  liable  to  be  snedu  aod 
being  sued,  offers  to  submit  to  all  the 
relief  to  which  the  PhdntifF  is  entitled, 
the  Court  will  not  give  the  Plaintiff 
his  costs  of  the  subsequent  prosecu- 
tion of  the  suit.     Colbum  t.  Siwm$, 

543 

2.  A  Plaintiff  who  is  entitled  to 
have  an  account  taken  of  profits  un- 
lawfully made  by  the  Defendant,  is 
not  bound  to  accept  the  statement  of 
the  account  on  affidavit  instead  oi  by 
answer,  but  may  call  for  an  answer 
from  the  Defendant,  without  therefore 
disentitling  himself  to  the  costs  in  ^^ 
spect  of  tne  answer,  although  he  after- 
wards waives  the  account.  Ih. 

3.  Where  a  plea  to  the  bill  is  filed, 
and  the  plea  is  overruled,  with  liberty 
to  amend,  and  the  amended  plea  b 
put  in  and  allowed,  the  Defendant  is 
not  entitled  to  the  costs  of  correctiDg 
his  own  mistake,  but  is  entitled  to 
the  costs  which  he  would  have  had  if 
the  plea  which  was  allowed  had  been 
the  plea  which  was  first  filed.  Clof- 
ton  T.  Meadows,  26 

4.  Under  a  general  order  of  taia- 
tion,  the  Master  will  without  any 
special  direction,  exercise  a  diseretioQ 
as  to  taxing  the  costs  of  informal  pro- 
ceedings, 16. 

5.  On  proof  of  some  specific  errors 
and  overcharges  in  an  account  and  biU 
of  costs,  inquiries  were  directed  with 
respect  to  an  account  made  up — and 
the  balance  of  which  was  secured  by 
a  mortgage  made  thirteen  years  befoie 
the  bill  was  filed.  Edwards  t.  Mey- 
rick,  60 

6.  In  an  administration  or  credi- 
tors' suit  against  an  executor  becom- 
ing bankrupt  or  inaolrent,  and  who 
is,  at  the  same  time,  indebted  to  the 
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estate  of  his  testator,  the  costs  of  the 
executor  incurred  before  his  bank- 
ruptcy or  insolvency  will  be  set  off 
against  his  debt;  and  the  costs  of  the 
same  executor  incurred  in  the  proper 
performance  of  the  duties  of  his  trust, 
after  his  bankruptcy  or  insolrency, 
will  be  allowed  out  of  the  estate. 
Samuel  v.  Jones,  246 

7.  Separation  of  the  costs  occa- 
sioned by  a  defence,  founded  on  a 
statement  of  fact,  disproved  by  the 
evidence.     Bower  v.  Cooper,         408 

8.  Notwithstanding  an  order  on 
further  directions  in  a  creditor's  suit, 
that  the  costs  of  all  parties  should  be 
taxed  as  between  solicitor  and  client, 
and  paid  out  of  a  fund  in  Court, — the 
fund  proving  insufficient  to  pay  all  the 
costs, — the  Court  ordered  the  costs  of 
the  executors  to  be  paid  in  the  first 
place.     Oaunt  v.  Taylor,  4 1 3 

COVENANT. 
See  Mortgage,  2. 

CREDITORS. 
See  Parties,  3. 

CREDITOR'S  SUIT. 

1 .  Inquiries  of  the  propriety  of  the 
proceedings  proposed  to  be  taken  for 
the  beneficial  management  and  reali- 
zation of  the  estate  of  a  testator  or  in- 
testate, will  not  be  directed  in  a  cre- 
ditor's suit.      Collinson   v.  Ballard, 

119 

2.  The  Plaintiff  in  a  creditor's  suit, 
after  a  decree  for  sale  of  the  real  es- 
tate, may  sustain  a  suit  for  redemption 
against  a  mortgagee,  or  a  party  en- 
titled to  a  lien  on  the  title-deeds. 
Christian  v.  Field,  1 77 

3.  In  a  suit  by  a  creditor  on  be- 
half of  himself  and  all  other  creditors, 
if  the  debt  of  the  Plaintiff  be  admitted 
or  proved,  and  the  executor  or  admi- 


nistrator admits  assets,  the  Plaintiff 
is  entitled  at  the  hearing  to  nn  imme- 
diate decree  for  payment,  and  not  to 
a  mere  decree  for  an  account.  Wood- 
gate  y.  Field,  211 

4.  A  mortgagee  may  sustain  a  suit 
against  the  executors  of  the  mortga- 
gor, for  a  sale  of  the  property  com- 
prised in  the  security,  and  for  the 
payment  of  any  deficiency  out  of  the 
general  estate  of  the  testator  ^semble. 
King  v.  Smith,  239 

5.  A  court  of  equity  restrains  a 
creditor  from  enforcing  his  legal  rights 
against  the  estate  of  his  deceased  debtor 
only  upon  the  principle,  that  the  credi- 
tor is  enabled  to  bring  into  equity  (with 
some  specified  exceptions)  all  his  legal 
rights,  and  that  the  validity  of  his 
debt  must  be  determined  in  equity 
upon  the  same  principles  as  at  law; 
and  the  circumstance,  that  the  credi- 
tor is  also  the  Plaintiff  in  the  cause, 
is  not  material  as  to  the  mode  of  de- 
termining the  validity  of  such  debt. 
Whitaker  v.  Wright,  3 1 0 

6.  In  the  proof  of  a  bond  debt, 
before  the  Master,  it  is  not  the  prac- 
tice to  require  an  afiidavit  of  the  con- 
sideration, unless  a  case  of  suspicion 
against  the  bond  is  raised.  lb, 

7.  Under  a  decree  in  a  suit  by  a 
bond  creditor  on  behalf  of  himself  and 
the  other  creditors  on  the  estate,  the 
executor  may,  in  the  Master*s  office, 
impeach  the  validity  of  the  bond  upon 
grounds  which  were  not  in  issue  iu 
the  cause  at  the  hearing.  lb. 

CUMULATIVE  LEGACIES. 
See  Legacy,  4,  5. 

DECREE. 

See  Parties  out  op  the  Jurisdic- 
tion. 
Stay  of  Execution. 
Vendor  and  Purchaser. 

Form  of  decree  for  taking  the  ac- 
counts in  an  administration  suit,  in 
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DISCOVERY. 


EVIDENCE. 


case  all  tbe  persons  interested  should 
not  be  parties  at  the  hearing.  FUk 
V.  Norton^  381 

DEFENDANT. 
See  Absconding. 
Jurat. 

DEMURRER. 

See  Ansi;ver,  2,  4. 
On  argument  of  a  demurrer^  facts 
not  averred  in  the  bill,  and  which 
might  possibly  have  been  denied  by 
plea,  if  they  had  been  averred, — 
intended  against  the  pleader.  Fo98 
V.  Harhottle,  503 

DEPOSITIONS. 
See  Bill  to  perpetuate  Testi- 
mony. 

DEVISAVIT  VEL  NON. 
See  Heir-at-law. 

DISCHARGE. 
See  Prisoner. 

DISCHARGE  OF  SOLICITOR. 
See  Lien,  3. 

DISCOVERY, 
See  Foreclosure. 
Jurisdiction,  3. 
Production    of  Documents, 
1,  2,  3,  4. 

1.  Discovery: — Case  in  which  a 
Defendant  must  seek  for  information, 
which  he  may  not  himself  possess. 
Earl  of  Glen ff all  v.  Frazer,  99 

2.  In  answer  to  a  bill  seeking  to 
impeach  a  security  and  requiring  the 
Defendant  to  set  forth  what  commu- 
nications passed  between  his  solicitor 
and  agents  in  the  transaction  and  the 
Plaintiff;  and  what  letters  were  writ- 
ten and  received,  and  entries  made  on 
the  subject  by  such  solicitors,  it  is 


not  sufficient  for  the  Defendant  to 
say,  that  the  solicitors  had  ceased  for 
several  years  since  the  transaction  to 
be  his  solicitors  or  agents,  and  that 
he  does  not  know  what  commnnica- 
tions  or  entries  they  had  or  made: 
the  Defendant,  if  he  has  not  personal 
knowledge  of  the  facts,  must  at  least 
shew  that  he  has  endeavoured  to  ac- 
quire the  information  from  his  agents 
in  the  transaction  in  question.  16. 
3.  The  husband  charged  with  pro- 
curing his  marriage  with  a  minor,  by 
falsely  swearing  that  the  consent  of 
her  parent  had  been  given,  cannot  be 
compelled  to  discover  the  facts  relat- 
ing to  such  charge,  upon  an  inform- 
ation under  the  Marriage  Act,  (4  Geo. 
4,  c.  76,  s.  23),  seeking  the  forfeiture 
of  his  interest  in  the  wife's  property, 
and  a  settlement  of  the  same  upon 
her  and  her  issue.  Attorney-General 
V.  Lucas,  566 

DOMICILE. 
See  AnMiNisTRATiON,  4. 

EVIDENCE. 

See  Mistake,  1,  2. 

Traversing  Note. 

1.  Instruments,  neither  admitted 
nor  denied,  may  be  proved  vivft  voce, 
although  the  cause  is  heard  upon 
bill  and  answer,  without  replication. 
Rowland  v.  Sturgis,  520 

2.  A.  contracted  to  purchase  real 
estate,  and  died,  having  made  his 
widow  his  universal  devisee  and  lega- 
tee. The  widow  married  B.,  who,  in 
1 793,  took  a  conveyance  of  the  pre- 
mises contracted  to  be  purchased  by 
A.,  to  himself  and  a  trustee,  reciting 
the  contract  by  A., — his  will  and 
death,— the  marriage  of  his  widow 
with  B. ;  and  that  "  thereupon  B. 
became  entitled  to  the  beneficial  in- 
terest in  the  purchase."  B.,  in  1817, 
sold  the  premises  to  C,  and  C.  took 
a  conveyance  from  B.  and  his  tmstee. 


EXCEPTIONS. 


FORECLOSURE. 
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reciting,  that,  by  certain  good  and 
sufficient  assurances  in  the  law,  the 
premises  stood  limited  to  B.  and  the 
trustee,  but  not  reciting  the  deed  of 
1793.  The  widow  died,  leaving  her 
heir-at-law  an  infant,  who  came  of 
age  in  1825,  in  the  life-time  of  B. 
The  bill  was  brought  by  the  heir-at- 
law  in  1836,  after  the  death  of  B., 
for  a  conveyance  of  the  estate: — 
Held,  that  the  recital  in  the  deed 
must  be  understood  as  stating  that 
the  widow  was  devisee  of  the  pur- 
chased premises,  and  that  the  title  of 

B.  accrued  by  the  marriage;  that  the 
Court  would  not  presume,  in  favour 
of  a  purchaser,  that  B.  had  any  other 
title  than  was  so  represented;  that 

C.  must  be  presumed  to  have  been 
cognizant  of,  and  to  have  taken  the 
title  of  B.  his  vendor ;  that  the 
equitable  title  of  the  heir-at-law  of 
the  widow  was  not  affected  by  the 
lapse  of  time;  and  that  the  heir-at- 
law  was  entitled  to  the  decree  for  a 
conveyance  of  the  estate.  Neesom  v. 
Clarkson,  163 

EXCEPTIONS. 

1.  Exceptions  to  the  Master's  re- 
port ought  to  follow  in  form  as  well 
as  in  substance  the  objections  carried 
in  before  the  Master.  Ballard  v. 
JFhile,  158 

2.  Upwards  of  thirty  separate  ob- 
jections were  taken  to  the  drafl  re- 
port, in  respect  of  the  same  number  i 
of  items  allowed  in  an  account;  one 
exception,  including  all  the  objec- 
tions, was  taken  to  the  report,  for 
that  the  Master  ought  to  have  disal- 
lowed the  same  items,  or  some  or  one 
of  them: — Held,  that  this  was  infor- 
mal, for  the  exceptant  requiring  (he 
judgment  of  the  Court  on  every  item, 
the  exceptions  should  have  been  in 
the  same  form  as  the  objections,  and 
thereby  have  called  for  such  judg- 
ment; that  this  exception   must  be 


allowed,  if  it  should  be  found  that 
any  item  ought  to  have  been  disal- 
lowed; but  that,  notwithstanding  the 
informahty,  the  Court  might,  if  it 
thought  fit,  hear  the  exception  upon 
all  the  items,  and  make  a  special  de- 
claration as  to  any  or  all  which  had 
been  improperly  allowed.  lb. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

See  Administration,  2,  3,  4. 
Costs,  6,  8. 
Retainer. 
Solicitor,  1,  2. 

Semble,  a  party  suing  as  executor 
or  administrator  cannot  sustain  pro- 
ceedings to  recover  a  larger  sum  than 
that  upon  which  the  probate-duty  is 
calculated.     Jones  v.  Howellsy      342 

EXHIBITS. 

See  Bill  and  Answer. 

Production  of  Documents,  3. 

EX  PARTE  PROCEEDINGS. 
See  Pro  Confesso,  5. 

EXTRA-PAROCHIALITY. 

In  a  suit  for  tithes,  a  district  con- 
sistiug  of  370  acres  of  land,  within 
the  ambit  of,  and  surrounded  by,  the 
parish,  held^  after  the  trial  of  an  issue 
at  law,  to  be  extra-parochial,  and  the 
bill  dismissed  with  costs.  Clayton 
V.  Meadows,  26 

FORECLOSURE. 
See  Mortgage,  2,  3. 

On  a  motion  by  a  defendant  for  an 
immediate  decree  in  a  foreclosure  suit, 
under  the  stat.  7  Geo.  2,  or  under 
the  jurisdiction  of  the  Court,  inde- 
pendent of  the  statute,  the  order  may 
be  made  without  answer;  and  if  the 
bill  suggests  that  the  Defendant  has 
parted  with  the  equity  of  redemption, 
he  will  be  allowed  to  give  the  required 
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diieoTerj  as  to  that  fact  npoD  aAda- 
▼it.     Ptggin  t.  Cheeiham,  80 

FORFEITURE. 

See  DiacoTKmT,  3. 
PiSACT,  1,  2,  3. 

FORMA  PAUPERIS. 

See  SimviCE,  2. 

Where  the  order  for  leare  to  sue  in 
formi  pauperis  has  not  heen  served, 
and  is  not  rendered  inoperative  by 
any  subsequent  step  in  the  cause,  it 
ia  in  the  discretion  of  the  Court, 
either  to  gire  costs  to  the  pauper,  or 
to  order  him  to  pay  tbem,  as  the  casa 
may  be.     Church  v.  Marsh,         654 

GENERAL  ORDERS. 

Lord  ClarendorLS  Order,  (1661). 

See  Attachmknt,  1. 

27th  of  April,  1748. 
See  Jurat. 

IV.  of  1828. 

See  Time. 

XIll.  Id, 

See  Amendmknt,  3,  4. 

XVI.  Id. 

See  Time. 

XVII.  Id. 

»9fe  Commission,  1. 

XIX.  Id. 

See  Time. 

LXXIV.  Id. 

See  Immateriality. 

XXVI.  of  December,  1833. 
See  Time. 


V.  of  9th  May,  1839. 

^fePUELUnNARTlxaVIRIKS,  1,2,3. 

Vn.  oTAi^^ust,  1841. 

^See  Appbakaxcr,  3. 

VHL  Id. 

5ee  APFKAmANCK,  1. 
Bux  OF  BvTnroR. 
Pro  CoNrBRso,  4,  5. 

Xn.  Id. 

See  Attachmknt,  2. 
Writ  of  Assistakck. 

XIII.  Id. 
See  Writ  of  Arristanck. 

XV.  Id. 

See  Attachment,  2. 

XXI.  Id. 

See  Tratrrring  Note. 

XXIII.  Id. 

See  Appearance,  2. 
Parties,  1. 

XXIV.  Id, 

See  Copt  of  Bii.1,,  1,  2. 

X  XX  Id.    1841. 

See  Parties,  5. 

Under  the  30th  Order  of  Angatt, 
1841,  the  trustees  of  real  estate  bj 
devise,  having  the  povrers  mentioned 
in  the  order,  represent  the  pers<ms 
beneficiallj  interested  in  such  real 
estate,  (so  as  to  make  it  anneoessary 
that  persons  having  charges  thereon 
should  be  parties),  not  only  in  suits 
by  persons  claiming  adversely  against 
the  estate,  but  also  in  suits  by  some 
of  the  persons  beneficially  interested, 
and  where  the  conduct  of  the  trus- 
tees is  in  question.  Osborne  t.  Fare- 
ham,  656 


HEIR-AT-LAW. 


INFANT. 
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XXXVIII.  of  August,  1841. 

See  Answer,  2,  4. 
Immateriality. 

XXXIX.  Id. 

See  Parties,  5. 

I.  of  the  11th  April,  1842. 

See  Absconding. 

Bill  of  Revivor. 

Pro  Confesso,  2,  3,  4,  5. 

XVI.  of  26th  October,  1842. 
See  page  533,  n.  (b). 

XX.  Id. 

See  Address  for  Service. 
Writ. 
Service,  1. 

XXI.  Id. 

'S'etf  Service,  1. 
XXVIII.  Id. 

See  Lt7Natic. 

GUARDIAN. 

See  Lunatic. 

Testamentary  guardian  of  an  infant 
trustee,  who  was  residing  out  of  the 
jurisdiction,  appointed  guardian  ad 
litem,  without  either  the  appearance 
of  the  infant  in  Court,  or  a  commis- 
sion.    Shuttleworth  v.  Shuttleworth^ 

147 

HEIR-AT-LAW. 

1.  An  heir-at-law,  by  his  answer, 
admitting  the  execution  of  the  will 
under  which  the  Plaintiff  claims,  but 
alleging  that  it  was  revoked  by  a 
subsequent  will,  whereby  the  estate 
in  question  was  devised  to  the  De- 
fendant, which  subsequent  will  was 
unintentionally  destroyed,  and  sub- 
mitting either  that  the  subsequent 
will  ought  to  be  established,  or  that 


there  was  an  intestacy, — ^is  not  en- 
titled to  an  issue  devisavit  vel  non. 
Whitaker  v.  Netoman,  299 

2.  The  Defendant,  in  such  a  case^ 
not  giving  any  evidence  of  the  aUeged 
revocation  beyond  the  mere  state- 
ment, which  was  read  by  the  Plain- 
tiff from  the  answer,  is  not  entitled  to 
any  inquiry  respecting  it,  and  the 
Court  will  declare  the  will  establish- 
ed. 16. 

HUSBAND  AND  WIFE. 

See  Avsvr^R,  1. 
Appointment,  3. 
Separate  Use. 

The  testatrix  gave  the  residue  of 
her  real  and  personal  estate  equally 
between  her  brother,  her  sister,  and 
her  "  nephew  W.,  and  E.  his  wife," 
(E.  being  the  niece  of  the  testatrix): 
— Held,  that  the  husband  and  wife 
took  one  share  each,  and  not  merely 
one  share  between  them.  Warrington 
V.  Warrington^  54 

IMMATERIALITY. 

Under  the  74th  Order  of  April, 
1828,  the  Master  does  not,  on  the 
ground  of  immateriality,  overrule  ex- 
ceptions for  insufficiency,  unless  it  is 
clear  that  the  question  cannot  be  ma- 
terial. If  the  materiality  be  doubt- 
ful, the  case  is  not  within  the  Order, 
Tipping  \.  Clarke,  383 

IMPERTINENCE. 
See  Pleading,  1. 

IMPROVEMENT. 
See  Tenant  for  Life. 

INFANT. 
See  Guardian. 

An  infant  plaintiff  coming  of  age 
during  the  progress  of  the  cause,  and 
disapproving  of  the  proceedings,  can- 
not appear  in  the  proceedings  by 
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JURISDICTION. 


counsel,  other  than  those  who  appear 
for  the  Plaintiffs  generally:  he  can 
only  complain  of  or  repudiate  the 
proceedings  by  making  them  the  sub- 
ject of  a  special  application.  Ballard 
T.  White,  158 

INJUNCTION. 
See  Affidavit,  2. 

1.  Equity  confessed  on  the  an- 
swer.    Bentinck  v.  Willink,  1 

2.  The  Court  will  not,  on  the  ap- 
plication of  a  mortgagee  out  of  pos- 
session, restrain  the  mortgagor  from 
proceeding  to'  fell  timber  growing 
upon  the  mortgaged  estate,  unless  the 
security  is  insufficient.  King  v.  Smithy 

239 

3.  What  proportion  the  value  of 
the  mortgaged  property  should  bear 
to  the  mortgage  debt,  in  order  to  be 
deemed  a  sufficient  security  within 
the  rule  under  which  the  Court  acts 
in  restraining  waste  by  the  martgagor 
— quare,  lb. 

INSOLVENT  DEBTOR. 
Costs,  6. 
Under  the  stat.  7  Geo.  4,  c.  57, 
all  persons  who  are  creditors  of  an  in- 
solvent debtor,  at  the  time  his  peti- 
tion for  discharge  is  filed  in  the  Court 
for  the  Relief  of  Insolvent  Debtors, 
are  entitled,  taking  proper  steps  for 
that  purpose,  to  participate  in  his  es- 
tate, whether  the  same  have  or  have 
not  been  inserted  by  the  insolvent  in 
his  schedule,     Borell  v.  Dann,     440 

INTEREST. 

Interest  on  debts  by  judgment  re- 
covered against  the  executor.  Gaunt 
^.Taylor,  414 

INTERROGATORIES. 
See  Answer,  2,  4. 

INTITULING  CAUSE. 
See  Motion. 


J OINTSTOCK  COMPANY. 

See  Partnership,  1,2. 

When  the  relation  of  trastee  and 
cestui  que  trust  begins,  as  between 
the  projectors  of  public  companies 
and  such  companies.  Fo9s  v.  Har- 
bottle,  489 

JOINT-TENANCY. 
See  Husband  and  Wife. 

JURAT. 

Form  of  the  jurat  in  taking  the 
answers  of  Defendants,  and  particu- 
larly where  the  Defendant  is  illite- 
rate.    Wilton  V.  Clifton^  53b 

JURISDICTION. 

See  Statutes,  Construction  of,  1 . 

1 .  The  mortgagee  of  a  ship,  by  bill 
of  sale,  who  has  omitted  to  procure 
an  indorsement  thereof  on  the  certi- 
ficate of  registry,  within  thirty  days' 
after  the  return  of  the  ship  to  port, 
as  required  by  the  Registry  Act,  the 
registered  owner  having  after  that 
tioie  become  bankrupt,  —  has  no 
equity,  distinct  from  his  legal  rights, 
to  restrain  the  sale  of  the  ship  by  the 
assignees;  the  title  to  the  ship,  after 
the  bankruptcy,  depending  upon  the 
application  of  the  rule  of  law  with  re- 
gard to  order  and  disposition.  Camp- 
bell V.  Thompson,  140 

2.  A  banking  company,  in  acknow- 
ledgment of  monies  deposited  with 
them  by  H.,  gave  him  two  account- 
able receipts  for  100/.  each,  on  which, 
according  to  the  course  of  dealing,  in- 
terest would  be  paid.  U.  died;  and 
pending  a  contest  for  the  administra- 
tion of  his  estate,  the  receipts  came 
into  the  possession  of  a  stranger,  who 
fraudulently  obtained  payment  from 
the  bank,  and  the  receipts  were  re- 
turned to  the  bank,  and  cancelled: — 
Ileld,  that  the  administrator  of  H. 


LEGACY. 
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might  sustain  a  suit  in  equity  against 
the  banking  company  for  payment  of 
the  sum  for  which  the  receipts  were 
given,     Pearce  v.  Creswick^         286 

3.  The  necessity,  arising  from  the 
nature  of  a  transaction,  to  sue  in 
equity  for  discovery,  is  a  material 
circumstance  to  be  regarded  in  con- 
sidering the  jurisdiction  of  the  Court 
Xo  give  rcUef  in  the  same  case;  but 
the  necessity  of  coming  into  equity 
for  discovery  does  not  necessarily 
carry  with  it  the  right  to  rehef.     Jb, 

4.  Where,  on  a  bill  for  relief,  by  a 
Plaintiff  having  a  legal  demand, — if 
the  court  of  equity  had  refused  its 
aid,  the  Plaintiff  would  have  been 
compelled  to  try  his  right  at  law, 
whilst  documents  constituting  evi- 
dence of  his  right  were  in  the  pos- 
session of  the  Defendant,  the  Court, 
in  order  to  determine  the  title  of  the 
Plaintiff  to  the  possession  of  the  do- 
cuments, being  obliged  to  enter  into 
the  legal  question,  will  entertain  the 
whole  case,  and  give  the  Plaintiff  the 
same  reUef  as  he  would  have  had  at 
law.  lb. 

LEGACY. 

See  Mistake,  2. 

1.  The  testator  gave  certain  pecu- 
niary legacies  to  his  daughters  respec- 
tively, one  half  to  be  invested  and 
secured  from  the  control  of  any  hus- 
band, the  interest  to  be  paid  to  them 
in  the  meantime,  and  the  principal 
disposed  of  as  they  should  direct,  to 
their  issue;  but  in  case  they  should 
die  without  issue,  he  gave  the  princi- 
pal among  the  survivors  of  his  child- 
ren in  equal  shares: — Held,  that  the 
first  bequest  was  limited  to  issue  living 
at  the  death  of  the  children,  and  that 
the  gift  over  on  failure  of  issue  re- 
ferred to  the  same  objects.  That  the 
gift  did  not  pass  the  accruing  shares 
of  a  parent  dying,  leaving  issue,  to 
their  issue.    Leewingy,Sherratt,  14 


2.  A  gift  by  will  of  all  the  interest 
of  the  testatrix  in  certain  stock,  fol- 
lowed by  a  codicil  directing  that  a 
debt  owing  to  her  should,  at  her 
death,  be  laid  out  in  the  same  stock, 
will  not  pass  the  amount  of  the  debt 
to  the  legatee  of  the  stock.  Uavard 
V.  Price,  98 

3.  Gift  by  a  testator  of  his  real  and 
personal  estate  to  his  wife  for  her  life, 
and  the  residue  to  be  equally  divided 
between  her  brothers  and  sisters,  and, 
in  case  any  of  them  should  be  dead  at 
the  time  of  her  decease,  leaving  issue, 
such  issue  to  stand  in  their  parents' 
place: — Held,  first,  that  no  brother 
or  sister,  who  died  before  the  date  of 
the  will,  was  capable  of  taking  under 
the  bequest,  and  therefore,  the  issue 
of  any  brother  or  sister,  who  was  dead 
before  the  date  of  the  will,  could  not 
take  by  substitution;  secondly,  that 
it  was  not  an  original  and  substantive 
gift  to  the  issue  of  those  brothers  and 
sisters  who  were  dead  at  the  death  of 
the  wife;  and,  thirdly,  that  the  bro- 
thers and  sisters,  who  survived  the 
testator,  and  afterwards  died  without 
issue  in  the  Ufetime  of  the  wife,  were 
entitled  to  shares  in  the  residue. 
Gray  v.  Garman,  268 

4.  Several  bequests  to  a  servant  of 
the  testator,  made  in  eight  different 
instruments,  held  to  be  all  cumula- 
tive,  notwithstanding  the  gift  to  the 
party  by  the  last  codicil  was  much 
larger  than  any  of  the  preceding  gifts 
to  him;  and  the  whole  amount  given 
by  that  codicil  was  expressed  as  being 
given  to  provide  for  the  8er>*ants  of  the 
testator.   Suisse  v.  Lord  Lowther,  424 

5.  Where  a  testator  makes  several 
gifts  to  a  stranger  by  different  instru- 
ments, the  presumption  is,  that  such 
gifts  are  cumulative,  and  the  circum- 
stance of  differences  in  their  character 
or  amount,  or  of  a  further  motive  or 
reason  assigned  upon  the  instrument, 
tends  to  strengthen  the  presumption. 

lb. 


678 


UEN. 


LUNATIC. 


LEGATEE. 
See  Parties,  2,  4,  5. 

LEGATEE'S  SUIT. 

It  is  no  objection  to  the  hearing  of 
a  suit  for  a  pecuniary  legacy  in  which 
assets  are  admitted,  that  a  decree  for 
the  administration  of  the  estate  of  the 
testator  has  been  made  at  the  suit  of 
a  residuary  legatee;  but  whether  the 
Court  would  direct  the  accounts  of 
the  same  estate  to  be  taken  in  both 
suits — quusre,  Suisse  t.  Lord  Low- 
iher,  424 

LIFE  ANNUITY. 

See  Consideration. 

LIEN. 

See  Creditor's  Suit,  2. 
Notice,  3. 
Partnership,  1. 
Policy  of  Insurance. 
Solicitor,  2. 

1.  The  solicitor  of  an  executrix  and 
devisee,  paying  a  sum  of  money  iu 
exoneration  of  an  adverse  claim  on 
part  of  the  testator's  estate,  does  not, 
as  against  creditors  of  the  testator, 
necessarily  and  by  force  of  the  trans- 
action alone,  acquire  a  lien  upon  the 
estate,  or  on  the  title-deeds,  for  the 
sum  which  he  so  paid.  Christian  v. 
Field,  177 

2.  The  solicitor  of  the  executrix 
having  paid  a  sum  which  was  due  to 
a  third  party,  who  had  a  lien  on  title- 
deeds  belonging  to  the  testator's  estate 
for  the  amount,  gave  a  receipt  for  the 
deeds  in  the  name  of  the  executrix, 
and,  as  her  solicitor,  carried  into  the 
Master's  office  her  examination,  in 
which  the  sum  he  had  so  paid  was 
stated  to  have  been  paid  by  the  exe- 
cutrix, and  was  allowed  accordingly: 


I  —Held,  that  the  solicitor  must,  in 
such  circumstances,  be  presumed  to 
have  made  the  payment  on  the  be- 
half and  on  the  personal  security  of 
his  cUent;  and  that  he  could  not 
claim  a  lien  upon  the  deeds  for  the 
amount.  ^^^ 

3.  Where  a  party  has  employed, 
as  his  soUdtors  in  a  cause,  a  firm  of 
two  solicitors  in  partnership,  the  re- 
tirement from  the  business  of  one  of 
such  partners,  under  an  arrangement 
with  the  other,  operates  as  a  dis- 
charge of  the  client  by  the  solicitors, 
and  the  cUent  is  thereupon  entitled 
to  require  that  the  papers  in  the 
cause  necessary  for  its  prosecution 
shall  be  delivered  up  to  his  new  soli- 
citor, upon  the  usual  undertaking  for 
saving  the  lien  of  the  discharged  so- 
licitors.   Gjifiths  V.  Griffiths,      587 

LIMITATION    TO   ILLEGITI- 
MATE CHILDREN. 

The  objection  to  the  validity  of  a 
limitation  to  unborn  illegitimate  child- 
ren is  not  founded  exclusively  on  the 
uncertainty  of  description;  nor,  sem- 
hie,  is  there  any  distinction  between 
the  validity  of  a  limitation  in  favour 
of  such  persons,  whether  described  as 
the  children  of  a  man,  or  the  children 
of  a  woman .    Dover  v.  Alexander,  275 

LITERARY  PROPERTY. 
See  Piracy. 

LUNATIC. 

The  order  appointing  a  solicitor  to 
be  the  guardian  ad  litem  of  a  lunatic 
I   not  found  so  by  commission,  may  be 
made  under  the  28  th  Order  of  Octo- 
ber, 1842,  on  the  application  of  the 
I    Plaintiff;  but  it  cannot  be  made  with- 
I   out  service  of  notice  upon  the  alleged 
luuatic.     Brooks  v.  Joblin^^  155 


MORTGAGE. 


MORTGAGE. 
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MAINTENANCE. 
See  Absolute  Interest. 

MARRIAGE  ACT. 
See  Discovery,  3. 

MARRIAGE,  RESTRAINT  OF, 

See  Condition. 

MASTER. 
See  Commission,  2. 

MISTAKE. 

1 .  A  mistake  of  the  law  or  prac- 
tice of  the  Court  is  not,  per  se,  a 
ground  for  allowing  a  party  to  go 
into  further  evidence,  on  facts  at  is- 
sue at  the  hearing  of  the  cause,  setn- 
hie.     Woodgate  v.  Field,  211 

2.  That  the  Court  would  not  in- 
quire into  the  fact  of  whether  a  tes- 
tator was  mistaken  or  not,  with  re- 
ference to  his  daughter's  health  or 
capacity,  assigucd  by  his  will  as  a 
reason  for  imposing  a  condition  in 
restraint  of  marriage.  Morley  v, 
RennoldeoH,  570 

MORTGAGEE. 
See  Adverse  Possession. 

MORTGAGE. 

See  Creditor's  Suit,  2. 
Colonial  Law. 
Conversion. 
Foreclosure. 
Injunction,  2,  3. 
Jurisdiction,  1. 
Notice,  3. 

1.  Bill  by  the  owner  of  an  estate 
in  Demerara,  against  an  incumbrancer 
thereon,  to  restrain  him  from  enforc- 
ing payment  in  this  country  of  notes 


which  had  been  given  for  part  of  the 
debt,  on  the  ground  that  the  incum- 
brancer could  not  dehver  up  the  grosse 
copy  of  the  acts  of  hypothecation, 
which  it  was  alleged  was  necessary  to 
a  vahd  discharge.  The  common  in- 
junction was  obtained.  The  answer 
admitted  that  the  incumbrancer  had 
no  grosse  copy  in  his  possession,  and 
that  a  second  grosse  copy  would  not 
he  issued  by  the  Court  without  in- 
demnity; but  it  did  not  state  for  what 
purpose  or  in  whose  favour  the  in- 
demnity was  required,  or  that  grosse 
copies  had  not  been  actually  taken 
out  in  respect  of  the  charges  which 
the  Defendant  had  upon  the  estate, 
or  that  any  inquiries  or  searches  had 
been  made  in  reference  to  these  ques- 
tions, or  that  any  cancellation  or  dis- 
charge had  been  entered  in  Court  in 
respect  of  the  previous  payments  on 
account  of  the  debt.  The  Plaintiflfe 
and  the  Defendant  had  both  acted 
with  regard  to  the  estate,  in  their 
previous  dealings  concerning  it,  with- 
out requiring  the  production  of  the 
grosses.  The  Court  dissolved  the  in- 
junction, upon  the  incumbrancer  giv- 
ing security  to  indemnify  the  Plain- 
tiffs from  any  consequences  arising 
from  the  absence  of  the  grosses.  Ben- 
tinck  V.  WiUM,  1 

2.  Under  the  statutes  3  &  4  Will.  4, 
c.  27,  s.  42,  and  3  &  4  Will.  4,  c.  42, 
s,  3,  a  mortgagee  of  land,  whose  mort^ 
gage  debt  and  interest  are  secured  also 
by  a  bond  or  covenant,  is  entitled  in  a 
foreclosure  suit  to  charge  the  mort- 
gaged estate  with  the  M\  arrears  of 
interest  accruing  on  the  mortgage 
debt,  within  twenty  years  before  the 
institution  of  the  suit.  Du  Vigier  v. 
Lee,  326 

3.  The  price  of  redeeming  the  mort- 
gaged premises  is  the  tame  in  a  suit 
by  the  mortgagor  to  redeem  as  it 
would  be  in  the  like  circumstances 
in  a  suit  by  the  mortgagee  to  fore- 
closure. Ih. 
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NOTICE. 


ORDERS  OF  COURSE. 


4.  If  the  debt  and  interest  are 
secured  only  by  the  mortgage,  the 
mortgagee  is  entitled  to  no  more  than 
six  years'  arrear  of  interest,  semble. 

lb. 

MOTION. 

An  order  to  dismiss,  for  want  of 
prosecution,  obtained  upon  notice  of 
motion,  intituled  in  the  name  of  the 
Plaintiff  and  three  Defendants, — 
where  one  of  the  Defendants  had 
been  struck  out  by  amendment, — 
discharged,  with  costs,  as  irregular. 
Bawlatt  V.  Caiiell,  186 

NEGLIGENCE. 
See  Vendor  and  Purchaser,  2. 

N^ligence,  as  applied  to  cases  of 
constructiye  notice,  supposes  the  dis- 
regard of  a  fact  known  to  the  pur- 
chaser, which  indicated  the  existence 
of  the  fact,  the  knowledge  of  which 
the  Court  imputes  to  him;  and  such 
negUgence  may,  without  a  fraudulent 
motive,  be  so  gross  as  to  justify  the 
charge  of  constructive  notice.  Scmble, 
West  V.  ReiJ,  249 

NOTICE. 

See  Negligence. 
Partnership,  3. 
Policy  of  Insurance. 
Production  of  Documents,  1. 
Vendor  and  Purchaser,  3. 

1.  A  sale  took  place  under  a  de- 
cree. The  abstract  stated  that  the 
person,  at  whose  death  the  sale  was 
to  be  made,  proved  the  will  of  the 
testator,  but  it  did  not  state  the  plead- 
ings in  the  cause,  or  whether  that 
person  was  living  or  dead: — Held, 
that  this  was  not  a  sufficiently  dis- 
tinct intimation  to  the  purchaser  that 
the  time  of  sale  had,  without  any 
sufficient  ground,  been  anticipated. 
BlaekUno  v.  Laws,  40 


2.  A  purchaser  may  be  presumed 
to  have  investigated  every  instrument, 
which  directly  or  inferentiallj  forms 
a  link  in  the  title  to  the  property,  but 
not  instruments  which  are  neither 
directly  nor  presumptively  connected 
with  it,  and  may  only  by  possibiUty 
affect  it.   Semble.    JFest  v.  Reid,  249 

3.  After  the  commencement  of  a 
treaty  for  the  sale  of  an  estate  by  A., 
and  the  purchase  of  it  by  B., — A. 
agreed  to  give  C.  a  mortga^  on  the 
estate  as  a  security  for  an  antecedent 
debt,  and  notice  of  the  agreement 
was  given  to  the  solicitors  of  B.  The 
treaty  for  the  sale  afterwards  ceased 
to  be  prosecuted  for  upwards  of  five 
years,  during  part  of  which  time  the 
suit  of  an  adverse  claimant  of  the 
estate  was  pending.  A.  then  died, 
and  B.  purchased  the  estate  at  a 
lower  price  from  the  heir  and  de- 
visee of  A.  B.  conveyed  the  estate 
in  mortgage  to  D.  The  same  soli- 
citors were  concerned  for  B.  from  the 
commencement  of  the  treaty  with  A. 
until  the  final  purchase  of  tiie  estate, 
and  for  D.  in  the  business  of  the 
mortgage: — Held,  under  the  circum- 
stances of  the  case,  that  B.  and  D. 
had,  through  their  solicitors,  con- 
structive notice  of  the  agreement  with 
C,  and  that  the  estate  in  their  hands 
was  subject  to  the  lien  of  C.  for  the 
amount  agreed  to  be  secured  by  the 
proposed  mortgage.  Fuller  v.  Be- 
nett,  394 

NOTICE  OF  MOTION. 
See  Affidavit,  2. 


OFFICE  COPY. 
See  Amendment,  5. 

ORDERS  OF  COURSE. 
See  Service,  2,  3. 


PARTIES. 


PARTNERSHIP. 
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ORDER  AND  DISPOSITION. 

iSfw  Jurisdiction,  1. 
Partnership,  4. 
Policy  op  Insurance. 

ORDER  TO  ELECT. 
See  Specific  Performance. 

PARTIES. 

See  Decree. 

General  Orders. 

XXX.  of  1841. 

Supplemental  Bill. 

1 .  In  a  suit  against  the  trustees  of 
real  estate,  having  the  legal  fee,  and 
full  powers  of  sale, — the  object  being 
to  raise  a  legacy  charged  on  such 
estate, — the  equitable  tenant  in  tail 
thereof  is  a  necessary  party,  and  it  is 
not  sufficient  to  serve  him  with  a  copy 
of  the  bill  under  the  23rd  Order  of 
August,  1 84 1 .   Barkley  v.  Lord  Reay, 

306 

2.  A  person  to  whom  a  legacy,  or 
an  annuity,  is  given,  to  be  paid  out 
of  the  residue  after  the  death  of  the 
legatee  for  life  of  such  residue,  is  not 
a  necessary  party  to  a  suit  for  admi- 
nistration of  the  estate,  brought  by 
legatees  of  aliquot  shares  of  the  ulti- 
mate residue.     Fuk  v.  Norton,    381 

3.  Twenty  creditors,  interested  in 
a  real  estate,  are  not  so  large  a  number 
that  the  Court  will,  on  the  ground  of 
inconvenience  alone,  allow  a  few  of 
them  to  represent  the  others,  and  dis- 
pense with  such  others  as  parties  in 
a  suit  to  recover  the  estate  against 
the  whole  body  of  creditors.  Har- 
rison  v.  Stewardson,  530 

4.  That  where  a  trust  fund  is  to  be 
administered  under  the  direction  of 
the  Court,  the  general  rule  requiring 
the  cestui  que  trusts  to  be  parties,  is 
applicable  to  foreign  trustees  and  ces- 
tui que  trusts,  residing  out  of  the 
jurisdiction,  unless  a  special  case  of 
difficulty  or  inconvenience  in  the  ap- 

vol.  II. 


plication  of  the  rule  be  shewn.    Wea- 
therby  v.  St,  Giorgio,  624 

5.  The  Court  will  not,  upon  the 
argument  of  the  objection  for  want 
of  parties,  under  the  30th  and  39th 
Orders  of  August,  1 84 1 ,  order  that 
persons  beneficially  interested  be  made 
parties:  such  order,  if  made,  will  not 
be  made  until  the  hearing  of  the 
cause.     Osborne  v.  Foreman,        656 


PARTIES  OUT  OF  THE  JURIS- 
DICTION. 

The  legatees  of  two-sixths  of  a 
fund,  the  title  to  which  was  in  ques- 
tion, being  out  of  the  jurisdiction,  the 
Court  made  the  declaration  of  right 
with  respect  to  the  other  four-sixth 
parts   only.     Morley  v.  Rennoldson, 

570 

PARTNERSHIP. 

See  Production  of  Documents,  4. 

1 .  Trust-funds  were  invested  in  the 
purchase  of  transferable  shares  in  a 
Banking  Company,  in  the  name  of 
one  of  the  trustees,  who  executed  a 
declaration  of  the  trusts  thereof,  (the 
rules  of  the  company  not  allowing 
shares  to  stand  in  the  name  of  joint- 
owners  of  cestui  que  tnists).  The 
trustee  was  also  a  proprietor  of  shares 
in  his  own  right  in  the  same  Com- 
pany, and  made  various  sales  and 
purchases  of  shares  therein.  There 
was  nothing  to  distinguish  which  were 
the  individual  shares  held  by  the  dif- 
ferent proprietors,  the  same  being  in 
the  nature  of  capital,  expressed  by 
quantity.  The  trustee  contracted  to 
assign  a  certain  number  of  shares  to 
the  Banking  Company  as  a  security 
for  advances  which  they  made  to  him : 
he  afterwards  became  bankrupt: — 
Held,  that  having  regard  to  the  deed 
of  association,  the  Banking  Company 
had  no  lien,  founded  on  the  general 
relation  of  partnership,  on  the  shares 
z  z 
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PABTNERSHIP. 


PIRACY. 


of  a  proprietor,  in  respect  of  a  debt 
owing  bj  the  proprietor  to  the  Com- 
panj.     Pinkett  t.  Wright,  120 

2.  That  the  right  which  the  direc- 
tors of  the  Banking  Company  might 
have,  under  the  deed  of  association, 
of  withholding  their  approval  of  the 
transfer  of  shares,  cannot  be  exercised 
for  the  purpose  of  previously  obtain- 
ing payment  of  a  debt  due  to  the 
Bank,  from  the  proprietor  whose 
shares  are  proposed  to  be  transferred. 

lb. 

3.  That  the  equiUble  title  of  the 
cestui  que  trusts  to  the  shares  pur- 
chased with  the  trust-funds  was  per- 
fected, without  notice  to  the  Banking 
Company,  by  the  execution  of  the 
dechu*ation  of  trust  thereof.  lb. 

4.  That  the  special  contract  by  the 
proprietor  to  assign  his  shares  to  the 
Banking  Company,  as  a  security  for 
their  advances,  gave  the  Bank  a  lien 
on  the  shares  then  standing  in  the 
name  of  the  proprietor,  of  which  he 
was  the  beneficial  owner;  and  that 
the  same  were  not  in  his  order  and 
disposition  at  the  time  of  the  bank- 
ruptcy.    Semble.  lb. 

5.  The  implied  authority  of  a 
partner  to  bind  his  co-partners  for 
the  re-payment  of  money  borrowed 
for  partnership  purposes,  in  the  or- 
dinary course  of  partnership  trans- 
actions, does  not  necessarily  extend 
to  raising  money  for  the  purpose  of 
increasing  the  fixed  capital  of  the 
firm;  and  therefore  a  party  advancing 
money  to  one  partner,  knowing  that 
it  was  for  the  latter  purpose,  cannot 
as  a  matter  of  course  charge  the  other 
partners  with  the  loan,  unless  the 
transaction  took  place  with  their  ex- 
press or  actual  authority.  Fisher  v. 
Tayler,  218 

6.  Two  partners  in  a  firm  an- 
nounced their  intention  of  adding 
1 6,000/.  to  their  capital,  by  admitting 
one  or  more  additional  partners.  JF. 
entered  into  a  negotiation  with  one  of 


the  partners,  then  acting  on  behalf  of 
both,  on  the  subject  of  the  announce- 
ment,  but   afterwards    declining    to 
enter  into  the  firm,  advanced  a  snm 
of  4000/.  to  that  partner  by  way  of 
loan,  on  the  security  of  the  bills  of 
the  firm,  and  also  of  the  separate  es- 
tate of  such  partner: — Held,  that  ¥F. 
had,  so   far  as  this  evidence  went, 
notice  that  the  loan  of  4000/.  vras  an 
advance,  not  within  the  implied  autho- 
rity of  the  partner  obtaining  it,  the 
other  partner  baring  authorized  the 
capital  to  be  raised   in   a  difiTerent 
mode;  but,  inasmuch  as  the  original 
partnership  was   then   existing,  and 
the  advance  might  have  been  within 
the  scope  of  the  partnership  autho- 
rity, without  reference  to  the  proposed 
increase  of  capital,  liberty  was  given 
to  IF.,  for  the  purpose  of  trying  that 
question,  to  bring  an  action  on  the 
bills    against  the  executors   of  the 
other  partner.  lb. 

PAYMENT  OUT  OF  COURT. 

Order  for  payment  of  the  dividends 
of  a  fund  in  Court,  to  the  executors, 
for  distribution  amongst  the  parties 
interested,  before  the  accounts  of  the 
estate  were  taken,  the  executors  ad- 
mitting assets  of  the  testator  for  all 
purposes.     Shewell  v.  SAewell,     154 

PETITION. 
See  Appointment,  3. 

PIRACY. 

1.  The  proprietor  of  a  book,  whose 
copyright  has  been  invaded  by  the 
printing  of  a  similar  work,  and  who  is 
entitled  to  an  injunction  to  restrain 
the  printing  and  sale  of  the  unlawful 
work,  is  not,  under  the  stat.  54  Geo. 
3,  c.  156,  s.  4,  entitled  to  an  order 
for  the  delivery  up  of  the  illegal 
copies, — if  the  book,  the  copyright 
of  which  has  been  infringed,  was  not 


PLEADING. 


PLEADING. 
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composed,  and  entered  according  to 
the  statutes,  at  the  time  the  illegal  co- 
pies were  printed.    Colbum  v.  Simms, 

543 

2.  SembUy  there  is  no  common  law 
right  in  the  author  or  proprietor  of  a 
hook  which  is  pirated,  to  the  delivery 
up  of  the  copies  of  the  illegal  work; 
and,  therefore,  if  such  relief  is  given 
in  equity,  it  must  he  under  the  pro- 
visions of  the  statutes  for  the  protec- 
tion of  literary  property.  lb, 

3.  Whether  the  copies  of  the  illegal 
work  would  in  any  case  be  ordered  to 
be  delivered  up  in  a  suit  to  which  the 
person  at  whose  expense  and  on  whose 
account  they  had  been  printed  was 
not  a  party,— Qu^re,  lb, 

4.  Principle  upon  which  the  Court 
gives  an  account  of  the  profits  of  the 
unlawful  work,  in  the  case  of  piracy. 
Id.  560 

PLAINTIFF. 

See  Creditor's  Suit,  2. 
Infant. 

PLEA. 

See  Costs,  3. 

PLEADING. 

See  Bill  of  Revivor. 

Demurrer. 

Immateriality. 

Supplemental  Bill. 
1 .  After  the  trustees  of  a  charity 
had  put  in  their  answer  in  a  suit,  and 
before  the  hearing,  one  trustee  died, 
and  another  resigned.  New  trustees 
were  appointed  in  their  stead,  but 
were  not  made  parties  to  the  cause 
before  the  hearing.  After  the  cause 
was  heard  and  judgment  pronounced, 
an  information  was  filed  against  the 
new  trustees,  praying  the  benefit  of 
the  former  proceedings  against  them, 
and  that  they  might  be  removed,  as 
persons  not  duly  qualified.  The  new 
trustees  by  their  answer  made  a  case 
to  shew  that  the  decree,  if  enforced. 


would  be  prejudicial  to  the  charity, 
and  insisted  that  it  ought  not  to  be 
made  against  them: — Heldy  that 
the  new  trustees  came  in  under  the 
founder,  and  not  under  the  trustees 
for  whom  they  were  substituted; — 
that  the  issue  on  the  information  was 
not  merely  whether  the  new  trustees 
were  bound  or  not  by  the  decree;-— 
that,  having  been  trustees  at  the  time 
of  the  decree,  they  ought  to  have  been 
made  parties; — that  not  having  been 
parties,  they  were  not  so  boimd  by 
the  former  proceedings  as  to  be  pre- 
cluded from  making  a  case  by  way  of 
defence  to  the  suit;  and  that  the  state- 
ment in  their  answer  of  further  facts 
for  that  purpose  was  therefore  not  im- 
pertinent. Attorney-General  v.  Fo9* 
ter,  81 

2.  An  averment  in  a  bill  to  restrain 
the  setting  up  of  outstanding  terms 
in  ejectment, — that  H.  being  or  claim' 
ing  to  be  entitled  to  the  premises,  de- 
vised them  to  the  Plaintiff,  and  poei* 
lively  averring  the  title  of  the  Plaintiff 
thereto,  accompanied  by  statements 
shewing  that  his  claim  was  founded 
upon  the  devise, — held  to  be  suffi- 
ciently certain  upon  general  demurrer. 
Houghton  v.  Reynolds,  264 

3.  There  is  no  rule  of  pleading 
which  requires  that  the  facts  creating 
the  title  of  the  Plaintiff  to  relief  must 
appear  on  the  stating  part  or  before 
the  charging  part  of  the  bill;  but  an 
allegation  that  the  Defendant  pre- 
tends, &c.,  and  a  general  charge  of 
the  contrary  of  such  pretences,  is  not 
an  averment  of  the  facts  implied  in 
the  contrary  charge.  lb, 

4.  Bill  by  two  of  the  proprietors  of 
shares  in  a  company  incoiporated  by 
act  of  Parliament,  on  behalf  of  them- 
selves and  all  other  the  proprietors  of 
shares  except  the  Defendants,  against 
the  five  directors,  (three  of  whom  had 
become  bankrupt),  and  against  a  pro- 
prietor who  was  not  a  director,  and 
the  solicitor  and  architect  of  the  com- 
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pany,  charging  the  Defendants  with 
concerting  and  effecting  various  frau- 
dulent and  illegal  transactions,  where- 
by the  property  of  the  company  was 
misapplied,  aliened,  and  wasted;  that 
there  had  ceased  to  be  a  sufficient 
number  of  qualified  directors  to  con- 
stitute a  board;  that  the  company  had 
no  derk  or  office;  that  in  such  cir- 
cumstances the  proprietors  had  no 
power  to  take  the  property  out  of  the 
hands  of  the  Defendants,  or  satisfy 
the  liabilities  or  wind  up  the  affairs 
of  the  company;  praying  that  the  De- 
fendants might  be  decreed  to  make 
good  to  the  company  the  losses  and 
expenses  occasioned  by  the  acts  com- 
plained of;  and  praying  the  appoint- 
ment of  a  receiver  to  take  and  apply 
the  property  of  the  company  in  dis- 
charge of  its  liabilities,  and  secure  the 
surplus:  the  Defendants  demurred. — 
Heidi  that,  upon  the  facts  stated,  the 
continued  existence  of  a  board  of  di- 
rectors de  facto  must  be  intended; 
that  the  possibility  of  convening  a 
general  meeting  of  proprietors  capa- 
ble of  controlling  the  acts  of  the  exist- 
ing board  was  not  excluded  by  the 
allegations  of  the  bill;  that  in  such 
circumstances  there  was  nothing  to 
prevent  the  company  from  obtaining 
redress  in  its  corporate  character  in 
respect  of  the  matters  complained  of; 
that  therefore  the  Plaintiffs  could  not 
sue  in  a  form  of  pleading  which  as- 
sumed the  practical  dissolution  of  the 
corporation;  and  that  the  demurrers 
must  be  allowed.     Fos8  v.  Harbotile, 

461 

POLICY  OF  INSURANCE. 

1.  In  1816,  D.  assigned  a  policy  of 
insurance  on  his  life  to  a  trustee  to 
secure  a  sum  of  money  owing  to  W. ; 
and  soon  afterwards,  the  solicitor  of 
\V.  caused  a  memorandum  to  be  en- 
tered in  the  office  of  the  Insurance 
Company,  directing  that  all  letters 
were  to  be  sent  to  such  soUcitor,  and 


the  premiums  were  thenceforth  paid 
by  W.,  through  the  hands  of  such 
sohcitor;  but  the  Insurance  Company 
were  not  informed  on  "whose  behalf 
the  sohcitor  acted.  In  1826,  D.  be- 
came bankrupt,  and  his  assignees  de- 
chned  to  interfere  respecting  the  po- 
licy. The  premiums  continued  to  be 
paid  by  W.,  through  his  solicitor, 
during  his  life,  and  by  the  executors 
of  W.,  through  their  hankers,  after 
his  death.  D.  died  in  1839. — Held, 
that  the  policy  was  in  the  order  and 
disposition  of  the  bankrupt,  and  that 
there  was  not  any  notice  given  to  the 
insurance  office  of  the  assignment  of 
the  policy  to  take  it  out  of  such  order 
and  disposition.     West  v.  Iteid,    249 

2.  That  the  conduct  of  the  assig- 
nees did  not  amount  to  an  ahandon- 
ment  of  any  right  which  they  had  to 
the  benefit  of  the  policy.  lb. 

3.  That  the  executors  of  W.  had  a 
lien  on  the  policy  for  the  amount  of 
the  premiums  which  had  heen  paid 
by  W.,  and  his  estate,  and  the  inter- 
est thereon;  and  that  they  were  en- 
titled to  payment  of  the  amount  there- 
of out  of  the  monies  payable  under  the 
policy.  lb. 

POWER. 
See  Appointment,  2. 

PRACTICE. 
See  Address  for  Service. 
Affidavit. 
Amendment. 
Answer,  1. 
Appearance. 
Attachment. 
Bill  and  Answer. 
Bill  of  Revivor. 
Commission. 
Confirming  Report. 
Creditor's  Suit. 
Decree. 
Depositions. 
Evidence,  1. 
Exceptions. 


PRISONER. 


PRO  CONFESS©.        685 


Forma  Pauperis. 
Guardian. 
Intituling  Cause. 
Motion. 
Office  Copy. 

Parties  out  of  the  Jurisdic- 
tion. 
Payment  out  of  Court. 
Preliminary  Inquiries. 
Prisoner. 

Production  of  Documents. 
Pro  Confesso. 
Proof  of  Debt. 
Receiver. 
Service. 
Time. 

Traversing  Note, 
Witness. 
Writ. 
Writ  of  Assistance. 

PRELIMINARY  INQUIRIES. 

1.  Motion  under  the  5lh  Order  of 
the  9th  of  May,  1839,  for  special 
accounts  and  irquiries,  not  merely 
preliminary  to  the  decision,  at  the 
hearing,  of  the  questions  in  the  cause, 
hut  involving  the  decision  of  some  of 
those  questions,  refused.  Curd  v. 
Curd,  116 

2.  Motion  for  inquiries,  as  prelimi- 
nary, under  the  5th  Order  of  the  9th  of 
May,  1839,  refused,  where  the  ne- 
cessity of  the  inquiries  would  depend 
upon  a  certain  effect  heing  given  to  a 
will  of  difficult  construction.  Breeze 
yj.  English,  118 

3.  Order  for  preliminary  inquiries, 
under  the  5th  Order  of  the  9th  of  May, 
1839,  refused,  where  some  of  the  De- 
fendants, suggested  to  be  out  of  the 
jurisdiction  had  not  appeared.  Bar- 
rett  V,  Buck,  520 

PRISONER. 
A  defendant,  in  custody  for  not  an- 
swering, and  brought  up  to  have  the 
bill  taken  pro  confesso  against  him, 
within  the  time  limited  by  the  statute. 


1  W.  4,  c.  36,  s.  15,  rule  13,  asked 
for  time  to  put  in  his  answer,  and 
three  weeks  was  thereupon  given  him, 
with  liberty  to  apply  for  his  discharge 
upon  having  answered.  The  time 
fixed  by  the  same  rule  of  the  statute 
for  retaining  a  defendant  in  custody, 
without  obtaining  the  order  for  taking 
the  bill  pro  confesso,  expired  during 
the  three  weeks:  no  answer  was  pnt 
in: — Held,i\\9Xm  such  circumstances 
the  defendant  was  not  entitled  to  his 
discharge  under  the  13th  rule  of  the 
statute,  but  was  remitted  to  (he  situ- 
ation he  would  have  been  in  if  that 
provision  of  the  statute  had  not  ex- 
isted.    Woodward  v.  Conebeer,    506 

PROBATE. 
Sembfe,  the  question  whether  a  pre- 
rogative or  a  diocesan  probate  is  ne- 
cessary, depends,  not  upon  the  place 
in  which  the  estate  of  the  testator 
comes  to  be  administered,  but  on  the 
local  situation  of  the  property  at  the 
time  of  his  death.     Jones  v.  HowelU, 

342 
PROBATE  DUTY. 
See  Executor  and  Adminis- 
trator. 

PRO  CONFESSO. 

See  Absconding. 

Bill  of  Reviver. 

1 .  A  defendant  in  contempt  for  not 
answering  the  bill, — brought  to  the 
bar  and  remanded, — and  again  brought 
up  by  habeas  corpus,  twenty-eight 
days  after  having  been  remanded, 
upon  motion  to  take  the  bill  pro  con- 
fesso, under  the  sUt.  1  Will.  4,  c.  36, 
s.  15,  rule  2,  may  file  his  answer  after 
the  motion  is  made;  and,  semhle,  at 
the  latest  time  on  that  day.  Robin- 
son  V.  Stanford,  149 

2.  Process  for  taking  a  bill  pro 
confesso  under  the  1st  Order  of  the 
11th  of  April,  1842,  against  a  De- 
fendant deemed  to  have  absconded, 
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after  appearance  bj  his  own  clerk  in 
Court.    Harrison  t.  Stewirdson^  533 

3.  Order  I.  of  the  11th  of  April, 
1812,  as  to  taking  bilb  pro  confesso, 
applies  to  suits  commenced  before,  as 
well  as  after,  the  date  of  the  order.  lb. 

4.  Proceedings  for  taking  the  bill 
pro  confesso,  under  the  Order  I.  of 
the  11th  of  April,  1842,  against  a 
Defendant  deemed  to  hare  absconded, 
for  whom  an  appearance  has  been  en- 
tered under  the  Order  VIII.  of  the 
26th  of  August,  1841,  and  who  does 
not  afterwards  appear  by  his  own  so- 
licitor.    Eltofl  V.  Brown,  618 

5.  Where  a  Defendant,  after  being 
aerred  with  the  subpoena  to  appear  and 
answer  the  bill,  does  not  enter  an  ap- 
pearance by  his  own  solicitor,  but  ab- 
aoonds  to  avoid  the  process  of  the 
Court,  the  Plaintiff  maj,  on  the  bill 
taken  pro  confesso,  under  the  Order  I. 
of  the  11th  of  April,  1842,  proceed 
ex  parte  as  against  a  defendant  who 
has  not  appeared,  although  the  plain- 
tiff has  entered  an  appearance  for 
him,  under  the  Order  VIII.  of  the 
26th  of  August,  1841.  Eltoft  v. 
Brown  f  621 

6.  Bill  ordered  to  be  taken  pro 
confesso  in  vacation,  under  the  sta- 
tute I  Will  4,  c.  36,  s.  15,  rule  2. 
Simmons  r.  Wood,  644 


PRODUCTION  OF  DOCUMENTS. 

1 .  Title-deed  of  the  Defendant  or- 
dered to  be  produced,  where  it  con- 
tained a  recital  that  might  affect  him 
with  constructive  notice  of  the  plain- 
tiff's interest  in  the  estate.  Neesom 
y.  Clarkson,  166 

2.  Documents  directed  to  be  depo- 
sited with  the  clerk  of  records  and 
writs,  after  an  order  allowing  the 
Plaintiff  or  his  solicitors  to  inspect 
and  take  copies  thereof  at  the  office 
of  the  Defendant's  solicitors, — the 
solicitors  not  agreeing  by  whom  the 


copies  were  to  be  made.     Premiiee  t. 
PkUlips,  152 

3.  Delay  in  moTing  for  production 
of  documents  until  after  the  Defend- 

I  ant's  witnesses  are  examioed.  and  the 
exhibits  marked,  wherebj  the  Pbdn- 
tiff  may  ascertain  which  are  the  De- 
fendants exhibits,  is  no  objection  to 
the  order  being  made.  I^mke  of  Beau- 
fort T.  Ta^lor^  245 

4.  In  a  suit  for  taking  a  partner- 
ship account  between  solicitors,  the 
Plaintiff  is  entitled  to  the  diseoTeiy 
and  production,  in  the  usual  way,  i^ 

I  papers  material  to  the  account,  al- 
;  though  such  papers  relate  to  profes- 
!  sional  business  transacted  lor  their 
'  clients: — Semble.    Browm  ▼.  Perkins, 

!  540 

I 

*  PROFESSIONAL  CONFTOENCE. 
5ee  Production  of  Documknts,  4. 

PROJECTORS. 
See  Joint-stock  Com paht. 

PROOF  OF  DEBT, 
See  Creditor's  'Suit,  5,  6,  7. 

PROOF  OF  EXHIBITS. 
See  Bill  and  Answsr* 

PROPER  USE. 
See  Separate  Use. 

RECEIVER. 

Receiver  of  a  West  India  estate 
applied  for  bj  one  of  the  parties  enti- 
tled to  a  charge  thereon,  against  the 
tnistee,  refused,  notwithstanding  the 
estate  was  depreciated  ia  value,  and 
incumbrances  thereon  were  increas- 
ing,— ^the  management  of  the  trustee 
not  appearing  to  be  improper.  JBiark- 
ley  V.  L9rd  Reay,  308 


SERVICE. 


SOLICITOR  AND  CLIENT.    687 


RECITAL. 
See  Evidence,  2. 

Production  of  Documents^  1. 

REDEMPTION. 
See  Mortgage,  3. 

RETAINER. 

The  representative  of  a  deceased 
executor,  in  accounting  for  the  execu- 
tor's receipts  of  the  trust  estate, — 
held  not  to  be  entitled,  by  way  of 
disehargCy  to  the  amount  of  a  debt 
owing  to  the  executor  from  his  testa- 
tor, without  evidence  of  retainer  of 
the  debt  by  the  executor  in  his  life- 
time: the  amount  can  only  be  claimed 
as  a  debt  against  the  estate.  Burge 
V.  Brutton,  373 

REVOCATION. 
See  Heir-at-Law. 

SEPARATE  USE. 

The  testator  directed  an  annuity  to 
be  paid  by  the  trustees,  appointed  by 
bis  will,  into  the  proper  hands  of  his 
daughter  A.,  the  wife  of  L.,  for  her 
own  proper  use  and  benefit: — Held^ 
that  it  was  not  a  trust  for  the  sepa- 
rate use  of  the  daughter.  Blacklow 
v.Laws,  49 

SERVICE. 
See  Amendment,  1,  2. 

1 .  Personal  service  on  a  Plaintiff, 
(suing  in  person),  of  notice  of  ap- 
pearance, is  regular,  under  the  21st 
Order  of  the  26  th  of  October,  1842; 
where  the  Plaintiff  has  omitted  to  en- 
dorse on  the  subpoena  to  appear  an 
address  for  service,  as  required  by  the 
20th  Order  of  the  26th  of  October, 
1842,  although  an  address  for  service 
has  been  endorsed  on  the  bill.  Price 
V.  ff^ebb,  513 

2.  An  order  for  leave  to  sue  in 
forma  pauperis  is  not  inoperative,  al- 
though it  is  not  served,  where  there 


is  no  mal4  fides  in  withholding  it, 
and  no  step  has  been  taken  in  the 
cause  inconsistent  with  the  order. 
Church  V.  Marsh,  652 

3.  Semble,  the  same  rule  applies 
to  orders  of  course,  generally.        lb, 

SHIP  REGISTRY  ACT. 
See  Jurisdiction,  1. 

SOLICITOR. 
See  Discovery,  2. 
Lien,  1,  2,  3. 
Notice,  3. 
Production  of  Documents,  4. 

1 .  An  executor  who  acts  as  solici* 
tor  in  a  cause,  in  which  he  is  a  party 
in  his  representative  character,  though 
he  is  only  allowed  personally,  as 
against  the  estate,  such  costs  as  be 
actually  pays, — held  entitled  to  be 
allowed,  as  against  the  estate,  that 
proportion  of  the  whole  costs  which 
his  town  agent  in  the  cause  was  enti- 
tled to  receive.     Burge  v.  Brutton, 

373 

2.  An  executor  is  not  entitled  to 
be  allowed  the  costs  of  a  suit  in  re- 
spect of  the  estate,  prosecuted  by  a 
solicitor  whom  he  did  not  employ: 
the  solicitor  himself  is  the  party  to 
apply  for  costs,  as  a  lien  on  the  fund 
which  he  has  recovered.  lb, 

SOLICITOR  AND  CLIENT. 

1 .  On  a  question  of  the  propriety 
of  a  purchase  by  a  solicitor  from  bis 
chent,  the  solicitor,  in  order  to  sus- 
tain the  transaction,  must,  if  he  was 
solicitor  in  hdc  re,  shew  that  he  gave 
his  client  all  that  reasonable  advice 
against  himself,  which  his  office  of 
solicitor  would  have  made  it  his  duty 
to  have  given  him  against  a  third 
person ;  but  the  nature  of  the  proof 
varies  according  to  the  subject  of  the 
purchase,  the  relative  situation  of  the 
parties,  and  the  equality  of  the  foot- 
ing upon  which  they  stand,  in  refer- 
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ence  to  the  subject  of  the  contract; 
and,  although  the  relationship  of  at- 
torney and  client  may  exist,  yet,  if  it 
has  no  existence  in  hdc  re,  the  rule 
with  regard  to  the  onus  of  proof  may 
no  longer  be  applicable.  Edwards  v. 
Meyrick,  60 

2.  It  appeared  by  the  evidence, 
although  it  was  not  stated  on  the 
pleadings,  that  the  value  of  the  mine- 
rals in  an  estate  purchased  by  the 
solicitor  from  his  client  was  consider- 
ably increased  after  the  purchase, 
owing  to  a  railroad,  then  contemplated, 
having  been  afterwards  formed  through 
the  immediate  neighbourhood:  Sem- 
bfe,  this  was  a  merely  speculative  ad- 
vantage, the  communication  of  which 
to  his  client,  the  solicitor  would  not 
be  bound  to  prove,  the  parties  being 
in  the  same  situation  with  reference 
to  the  means  of  forming  an  opinion 
upon  it.  lb, 

3.  Purchase  by  a  solicitor  from  his 
client  sustained  under  the  circum- 
stances, though  part  of  the  consider- 
ation was  made  up  of  costs.  10, 

SPECIFIC  PERFORMANCE. 
See  Consideration. 

A  bill  by  a  landlord  against  his 
tenant  for  specific  performance  of  an 
agreement  for  a  lease  to  be  taken  by 
the  latter,  and  an  action  by  the  land- 
lord against  the  tenant  for  use  and 
occupation  of  the  premises  during  a 
part  of  the  term :  — Held  to  be  pro- 
ceedings for  the  same  matter,  so  far 
as  the  subject  of  the  suits  was  co- 
extensive.    Ambrose  v.  Noit,        649 

STATUTES,  CONSTRUCTION  OF. 
7  Geo,  2,  c.  20,  s,  2. 
See  Foreclosure. 

41  Geo.  3,  c,  107,  s,  1. 
54  Gm.  3,  c.  156,  «.  4. 

1 .  Whether  a  court  of  equity  is  a 


court  of  record  within  the  meaning  of 
the  statutes  41  Geo.  3,  c.  107>  s.  1,  or 
54  Geo.  3,  c.  156,  s.  4^— Quart, 
Colbum  V.  Simnu,  543 

4  Geo.  4,  c.  76,«.23. 

See  Discovery,  3. 

1  WUl.  4,  e.  36,  s.  15,  Rule  2. 
See  Pro  Confesso. 

2.  Where  a  defendant,  who  is  in 
custody  for  contempt  for  not  an- 
swering the  bill,  has  been  brought 
up  and  remanded,  under  the  stat. 
1  Will.  4,  c.  36,  s.  15,  the  two  months 
and  six  weeks,  given  by  the  13th  role, 
is  not  interrupted  by,  but  will  run  io, 
the  vacation,  although,  if  the  thirty 
days  allowed  by  the  5th  rale,  for  first 
bringing  the  defendant  up  elter  he  is 
actually  in  custody,  should  expire  in 
vacation,  that  time  is  extended  to  in- 
clude the  four  first  days  of  the  follow- 
ing term.     Simmons  v.  Wood,       644 

1  Will.  4,  c.  60. 

See  Trustee. 

3^4  Will,  4,  c.  27,  s.  28. 
See  Adverse  Possession. 

3  $•  4  Will,  4,  c.  27,  s.  42. 
3  $•  4  Will,  4,  c.  42,  s,  3. 

See  Mortgage,  2,  3,  4. 


STAY  OF  EXECUTION. 

Whether  the  execution  of  a  decree 
for  payment  of  a  legacy  to  a  party 
who  is  residing  in  a  foreign  country 
will  be  stayed,  pending  an  appeal 
against  the  decree,  or  whether  secu- 
rity will  be  required  from  such  party 
before  payment  pending  an  appeal — 
qucere.     Suisse  v.  Lowther,  438 

SUBSTITUTION. 
See  Legacy,  1,  3. 


TRAVERSING  NOTE.      6S9 
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TAXATION, 
See  Costs,  4, 
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TENANT  IN  TAIL, 
See  Parties,  1. 


TIME. 

See  Amendment,  3, 

The  19th  Order  of  April,  1828, 
although  it  excludes  the  Michaelmas 
and  Christmas  vacations  from  being 
reckoned  in  the  time  allowed  for 
amending  bills,  has  not,  in  a  case 
where  the  answer  must  be  deemed 
sufficient  before  the  vacation,  and  the 
Plaintiff  has  obtained  no  order  to 
amend,  the  effect  of  excluding  the 
vacation  from  being  counted  in  the 
second  period  of  two  months,  at  the 
end  of  which,  according  to  the  4th 
and  16th  Orders  of  April,  1828,  the 
Defendant  may  move  to  dismiss  for 
want  of  prosecution.  The  26th  Or- 
der of  December,  1833,  makes  no 
difference  in  that  respect.  Golda- 
worthy  v.  Cjvssley^  639 


TITHES. 
See  Extra-Parochiality. 

TITLE. 
See  Pleading,  2. 

TITLE-DEEDS. 
See  Production  of  Documents,  1  • 

TRAVERSING  NOTE. 

The  traversing  note,  filed  and  serv- 
ed under  the  2  Ist  Order  of  August, 
1841,  has  the  same  effect  as  an  an- 
swer, in  traversing  the  whole  of  the 
bill;  but  it  has  not,  for  the  purpose 
of  evidence,  the  same  effect  as  an 
answer  upon  oath.     Martin  v.  Nor- 
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SUBSTTTDTION. 


ence  to  the  subject  of  the  contract; 
and,  although  the  relationship  of  at- 
torney and  client  maj  exist,  yet,  if  it 
has  no  existence  in  hdc  re,  the  rule 
with  regard  to  the  onus  of  proof  may 
no  longer  be  applicable.  Edwards  v. 
Meyrick,  60 

2.  It  appeared  by  the  evidence, 
although  it  was  not  stated  on  the 
pleadings,  that  the  value  of  the  mine- 
rals in  an  estate  purchased  by  the 
solicitor  from  his  client  was  consider- 
ably increased  after  the  purchase, 
owing  to  a  railroad,  then  contemplated, 
having  been  afterwards  formed  through 
the  immediate  neighbourhood:  Sem- 
hie,  this  was  a  merely  speculative  ad- 
vantage, the  communication  of  which 
to  his  client,  the  solicitor  would  not 
be  bound  to  prove,  the  parties  being 
in  the  same  situation  with  reference 
to  the  means  of  forming  an  opinion 
upon  it.  lb. 

3.  Purchase  by  a  solicitor  from  his 
client  sustained  under  the  circum- 
stances, though  part  of  the  consider- 
ation was  made  up  of  costs.  lb. 

SPECIFIC  PERFORMANCE. 
See  Consideration. 

A  bill  by  a  landlord  against  his 
tenant  for  specific  performance  of  an 
agreement  for  a  lease  to  be  taken  by 
the  latter,  and  an  actiou  by  the  land- 
lord against  the  tenant  for  use  and 
occupation  of  the  premises  during  a 
part  of  the  term :  — Held  to  be  pro- 
ceedings for  the  same  matter,  so  far 
as  the  subject  of  the  suits  was  co- 
extensive.    Ambrose  y.  Not t,        649 

STATUTES,  CONSTRUCTION  OF. 
7  Geo.  2,  c.  20,  a.  2. 
See  Foreclosure. 

41  Geo.3,  c.  107,  s.  1. 
54  Geo.  3,  c.  156,8.4. 

1 .  Whether  a  court  of  equity  is  a 


court  of  record  within  the  meaning  of 
the  statutes  41  Geo.  3,  c.  107,  s.  1,  or 
54  Geo.  3,  c.  156,  s.  4,—Quare. 
Colbum  V.  Simnu,  543 

4  Geo.  A,  c.76,«.23. 

See  Discovery,  3. 

1  WiU.  4,  c.  36,  9.  15,  RuU  2. 
See  Pro  Confesso. 

2.  Where  a  defendant,  who  is  in 
custody  for  contempt  for  not  an- 
swering the  bill,  has  been  brought 
up  and  remanded,  under  the  stat. 
1  Will.  4,  c.  36,  s.  15,  the  two  months 
and  six  weeks,  given  by  the  13th  mk^ 
is  not  interrupted  by,  but  will  run  in, 
the  vacation,  although,  if  the  thirty 
days  allowed  by  the  5th  rule,  for  first 
bringing  the  defendant  up  aifler  he  is 
actually  in  custody,  should  expire  ia 
vacation,  that  time  is  extended  to  in- 
clude the  four  first  days  of  the  follow- 
ing term.     Simmons  v.  Wood,       644 

1  Will.  4,  c.  60. 

See  Trustee. 

3^4  Will.  4,  c.  27,  s.  28. 
See  Adverse  Possession. 

3  $-  4  Will.  4,  c.  27,  s.  42. 
3^4  Will.  4,  c.  42,  s.  3. 

See  Mortgage,  2,  3,  4. 


STAY  OF  EXECUTION. 

Whether  the  execution  of  a  decree 
for  payment  of  a  legacy  to  a  party 
who  is  residing  in  a  foreign  country 
will  be  stayed,  pending  an  appeal 
against  the  decree,  or  whether  seca- 
rity  will  be  required  from  such  party 
before  payment  pending  an  appeal — 
qucere.     Suisse  v.  Lowther,  438 

SUBSTITUTION. 
See  Legacy,  1,  3. 


TENANT  FOR  LIFE. 


TRAVERSING  NOTE.      689 


SUPPLEMENTAL  BILL. 

1 .  The  Defendants  to  an  original 
bill  held  to  be  necessary  parties  to  a 
supplemental  bill  against  a  new  De- 
fendant, where  the  interests  of  such 
original  Defendants  as  well  as  those 
of  the  new  Defendant  required  that 
the  new  Defendant  should  be  a  party 
to  the  suit.  Jones  ▼.  HowelU,  Jones 
V.  Godsall,  342 

2.  Bill,  by  one  of  two  next  of  kin, 
to  recover  from  the  executors  of  a 
testator  funds  as  to  which  it  was  al- 
leged that  he  died  intestate,  and 
which,  in  that  case,  they  had  erro- 
neously applied.  The  defendants,  by 
their  answer,  said,  that  there  was  an- 
other person,  a  next  of  kin.  Afler 
the  cause  was  at  issue,  the  Plaintiff 
filed  a  supplemental  bill  against  the 
other  next  of  kin  alone: — Held,  that 
the  Defendants,  the  executors,  ought 
to  have  an  opportunity  of  stating 
upon  the  pleadings  any  case  they 
might  have  as  against  the  other  next 
of  kin,  and  that  therefore  the  execu- 
tors ought  to  be  parties  to  the  sup- 
plemental bill.  16. 

SURVIVORS. 

See  Legacy,  1 . 
Will,  3,  5. 

TAXATION. 
See  Costs,  4. 

TENANT  FOR  LIFE. 

A  tenant  for  life  cannot  lay  out 
monies  in  building  or  improvements 
on  the  estate,  and  charge  them  on 
the  inheritance;  and,  therefore,  the 
Court  will  not  direct  an  inquiry  what 
sums  were  expended  by  the  tenant 
for  life,  in  substantial  improvements, 
beneficial  to  the  inheritance.  Calde^ 
eott  V.  Brovon^  144 

VOL.  II. 


TENANT  IN  TAIL. 
See  Parties,  1. 

TIME. 

See  Amendment,  3. 

The  19th  Order  of  April,  1828, 
although  it  excludes  the  Michaelmas 
and  Christmas  vacations  from  being 
reckoned  in  the  time  allowed  for 
amending  bills,  has  not,  in  a  case 
where  the  answer  must  be  deemed 
sufficient  before  the  vacation,  and  the 
Plaintiff  has  obtained  no  order  to 
amend,  the  effect  of  excluding  the 
vacation  from  being  counted  in  the 
second  period  of  two  months,  at  the 
end  of  which,  according  to  the  4th 
and  16th  Orders  of  April,  1828,  the 
Defendant  may  move  to  dismiss  for 
want  of  prosecution.  The  26th  Or- 
der of  December,  1833,  makes  no 
difference  in  that  respect.  Golds- 
worthy  V.  Crossley,  639 

TITHES. 
See  Extra-Parochiality. 

TITLE. 
See  Pleading,  2. 

TITLE-DEEDS. 
See  Production  of  Documents,  1  • 

TRAVERSING  NOTE. 

The  traversing  note,  filed  and  serv- 
ed under  the  2  Ist  Order  of  August, 
1841,  has  the  same  effect  as  an  an- 
8wer»  in  traversing  the  whole  of  the 
bill;  but  it  has  not,  for  the  purpose 
of  evidence,  the  same  effect  as  an 
answer  upon  oath.  Martin  y.  Nor- 
man, 596 
dA 
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SUBSTITUTION. 


ence  to  the  subject  of  the  contract; 
and,  although  the  relationship  of  at- 
torney and  client  may  exist,  yet,  if  it 
has  no  existence  in  hdc  re,  the  rule 
with  regard  to  the  onus  of  proof  may 
no  longer  be  apphcable.  Edwards  v. 
Meyrick,  60 

2.  It  appeared  by  the  evidence, 
although  it  was  not  stated  on  the 
pleadings,  that  the  value  of  the  mine- 
rals in  an  estate  purchased  by  the 
solicitor  from  his  client  was  consider- 
ably increased  after  the  purchase, 
owing  to  a  railroad,  then  contemplated, 
havingbeen  afterwardsformed  through 
the  immediate  neighbourhood:  Sem- 
hie,  this  was  a  merely  speculative  ad- 
vantage, the  communication  of  which 
to  his  client,  the  solicitor  would  not 
be  bound  to  prove,  the  parties  being 
in  the  same  situation  with  reference 
to  the  means  of  forming  an  opinion 
upon  it.  lb, 

3.  Purchase  by  a  solicitor  from  his 
client  sustained  under  the  circum- 
stances, though  part  of  the  consider- 
ation was  made  up  of  costs.  lb. 

SPECIFIC  PERFORMANCE. 
See  Consideration. 

A  bill  by  a  landlord  against  his 
tenant  for  specific  performance  of  an 
agreement  for  a  lease  to  be  taken  by 
the  latter,  and  an  action  by  the  land- 
lord against  the  tenant  for  use  and 
occupation  of  the  premises  during  a 
part  of  the  term :  — Held  to  be  pro- 
ceedings for  the  same  matter,  so  far 
as  the  subject  of  the  suits  was  co- 
extensive.    Ambrose  v.  Nott,        649 

STATUTES,  CONSTRUCTION  OF. 
7  Geo,  2,  c.  20,  s,  2. 
See  Foreclosure. 

41  Geo.3,  c.  107,  s,  1. 
54  G<?o.  3,  c.  156,  «.  4. 

1.  Whether  a  court  of  equity  is  a 


court  of  record  within  the  meaning  of 
the  statutes  4 1  Geo.  3,  c.  \07,  s.  1,  or 
54  Geo.  3,  c.  156,  s.  4,—Quare. 
Coibum  V.  Simms,  543 

4  Oeo.  4,  c.  76,  s.  23. 

See  Discovery,  3. 

1  WiU,  4,  c.  36,  9.  15,  RuU  2. 
See  Pro  Confesso. 

2.  Where  a  defendant,  who  is  in 
custody  for  contempt  for  not  an- 
swering the  bill,  has  been  brought 
up  and  remanded,  under  the  stat. 
1  Will.  4,  c.  36,  s.  15,  the  two  montb 
and  six  weeks,  given  by  the  13th  rak^ 
is  not  interrupted  by,  but  will  run  in, 
the  vacation,  although,  if  the  thirty 
days  allowed  by  the  5  th  rale,  for  firrt 
bringing  the  defendant  up  after  he  is 
actually  in  custody,  should  expire  io 
vacation,  that  time  is  extended  to  in- 
clude the  four  first  days  of  the  follow- 
ing term.     Simmons  v.  Wood,       644 

1  Will.  4,  C.60. 

See  Trustee. 

3^4  Will.  4,  c.  27,  s.  28. 
See  Adverse  Possession. 

3  $•  4  Will.  4,  c.  27,  s.  42. 
3^4  Will.  4,  c.  42,  s.  3. 

See  Mortgage,  2,  3,  4. 

STAY  OF  EXECUTION. 

Whether  the  execution  of  a  decree 
for  payment  of  a  legacy  to  a  partj 
who  is  residing  in  a  foreign  country 
will  be  stayed,  pending  an  appeal 
against  the  decree,  or  whether  secu- 
rity will  be  required  from  such  party 
before  payment  pending  an  appeal — 
qucere.     Suisse  v.  Lowther,  438 

SUBSTITUTION. 
See  Legacy,  1,  3. 


TENANT  FOR  LIFE. 

SUPPLEMENTAL  BILL. 

1 .  The  Defendants  to  an  original 
bill  held  to  be  necessary  parties  to  a 
supplemental  bill  against  a  new  De- 
fendant, where  the  interests  of  such 
original  Defendants  as  well  as  those 
of  the  new  Defendant  required  that 
the  new  Defendant  should  be  a  party 
to  the  suit.  JontB  v.  HoweUa,  Jonen 
V.  Godaall,  342 

2.  Bill,  by  one  of  two  next  of  kin, 
to  recover  from  the  executors  of  a 
testator  funds  as  to  which  it  was  al- 
leged that  he  died  intestate,  and 
which,  in  that  case,  they  had  erro- 
neously applied.  The  defendants,  by 
their  answer,  said,  that  there  was  an- 
other person,  a  next  of  kin.  After 
the  cause  was  at  issue,  the  Plaintiff 
filed  a  supplemental  bill  against  the 
other  next  of  kin  alone: — Held^  that 
the  Defendants,  the  executors,  ought 
to  have  an  opportunity  of  stating 
upon  the  pleadings  any  case  they 
might  have  as  against  the  other  next 
of  kin,  and  that  therefore  the  execu- 
tors ought  to  be  parties  to  the  sup- 
plemental bill.  lb, 

SURVIVORS. 

See  Legacy,  1 . 
Will,  3,  5. 

TAXATION. 
See  Costs,  4. 

TENANT  FOR  LIFE. 

A  tenant  for  life  cannot  lay  out 
monies  in  building  or  improvements 
on  the  estate,  and  charge  them  on 
the  inheritance;  and,  therefore,  the 
Court  will  not  direct  an  inquiry  what 
sums  were  expended  by  the  tenant 
for  life,  in  substantial  improvements, 
beneficial  to  the  inheritance.  Calde* 
eott  y.  Broum^  144 

VOL.  II. 


TRAVERSING  NOTE.      689 

TENANT  IN  TAIL. 
iS'ee  Parties,  1. 

TIME. 

See  Amendment,  3. 

The  19th  Order  of  April,  1828, 
although  it  excludes  the  Michaelmas 
and  Christmas  vacations  from  being 
reckoned  in  the  time  allowed  for 
amending  bills,  has  not,  in  a  case 
where  the  answer  must  be  deemed 
sufficient  before  the  vacation,  and  the 
Plaintiff  has  obtained  no  order  to 
amend,  the  effect  of  excluding  the 
vacation  from  being  counted  in  the 
second  period  of  two  months,  at  the 
end  of  which,  according  to  the  4th 
and  16th  Orders  of  Apnl,  1828,  the 
Defendant  may  move  to  dismiss  for 
want  of  prosecution.  The  26th  Or- 
der of  December,  1833,  makes  no 
difference  in  that  respect  GoldS' 
worthy  v.  Croesley,  639 

TITHES. 
See  Extra-Parochiality. 

TITLE. 
See  Pleading,  2. 

TITLE-DEEDS. 
See  Production  of  Documents,  1 . 

TRAVERSING  NOTE. 

The  traversing  note,  filed  and  serv- 
ed under  the  21st  Order  of  August, 
1841,  has  the  same  effect  as  an  an- 
swer,  in  traversing  the  whole  of  the 
bill;  but  it  has  not,  for  the  purpose 
of  evidence,  the  same  effect  as  an 
answer  upon  oath.  Martin  v.  Nor- 
man, 596 
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ence  to  the  subject  of  the  contract; 
and,  although  the  relationship  of  at- 
torney and  client  maj  exist,  yet,  if  it 
has  no  existence  in  hdc  re,  the  rule 
with  regard  to  the  onus  of  proof  may 
no  longer  be  applicable.  Edwards  v. 
Meyrick,  60 

2.  It  appeared  by  the  evidence, 
although  it  was  not  stated  on  the 
pleadings,  that  the  value  of  the  mine- 
rals in  an  estate  purchased  by  the 
solicitor  from  his  client  was  consider- 
ably increased  after  the  purchase, 
owing  to  a  railroad,  then  contemplated, 
havingbeen  afterwards  formed  through 
the  immediate  neighbourhood :  j^^w- 
ble,  this  was  a  merely  speculative  ad- 
vantage, the  communication  of  which 
to  his  client,  the  solicitor  would  not 
be  bound  to  prove,  the  parties  being 
in  the  same  situation  with  reference 
to  the  means  of  forming  an  opinion 
upon  it.  lb. 

3.  Purchase  by  a  solicitor  from  his 
client  sustained  under  the  circum- 
stances, though  part  of  the  consider- 
ation was  made  up  of  costs.  lb, 

SPECIFIC  PERFORMANCE. 
See  Consideration. 

A  bill  by  a  landlord  against  his 
tenant  for  specific  performance  of  an 
agreement  for  a  lease  to  be  taken  by 
the  latter,  and  an  action  by  the  land- 
lord against  the  tenant  for  use  and 
occupation  of  the  premises  during  a 
part  of  the  term :  — Held  to  be  pro- 
ceedings for  the  same  matter,  so  far 
as  the  subject  of  the  suits  was  co- 
extensive.    Jmbrose  v.  Nott,        649 

STATUTES,  CONSTRUCTION  OF. 
7  Geo.  2,  c.  20,  a.  2. 
See  Foreclosure. 

41  Geo.  3,  c.  107,  s.  1. 
54  Geo.  3,  c.  156,  8.4. 

1 .  Whether  a  court  of  equity  is  a 


court  of  record  within  the  meaning  of 
the  statutes  4 1  Geo.  3,  c.  107,  s.  1,  or 
54  Geo.  3,  c.  156,  a.  4,— Qiwere. 
Colbum  V.  Simms,  543 

4  Geo.  4,  e.  76, 9. 23. 

See  DiscovKRY,  3. 

1  Wm.A,e.36,9.  \5,RuU2. 
See  Pro  Confissso. 

2.  Where  a  defendant,  who  is  in 
custody  for  contempt  for  not  an- 
swering the  hill,  has  been  brought 
up  and  remanded,  under  the  stat. 
1  Will.  4,  c.  36,  s.  15,  the  two  montb 
and  six  weeks,  given  by  the  13th  rak^ 
is  not  interrupted  by,  bat  will  run  in, 
the  vacation,  although,  if  the  thirty 
days  allowed  by  the  5th  role,  for  fir^ 
bringing  the  defendant  up  after  he  is 
actually  in  custody,  should  expire  in 
vacation,  that  time  is  extended  to  in- 
clude the  four  first  days  of  the  follow- 
ing term.     Simmons  v.  Wood,      644 

1  Will  A,  C.60. 

See  Trustee. 

3^4  Will.  4,  c.  27,  s.  28. 
See  Adverse  Possession. 

3  $•  4  Will.  4,  c,  27,  s.  42. 
3^4  Will.  4,  c.  42,  s.  3. 

See  Mortgage,  2,  3,  4. 


STAY  OF  EXECUTION. 

Whether  the  execution  of  a  decree 
for  payment  of  a  legacy  to  a  party 
who  is  residing  in  a  foreign  conntrv 
will  be  stayed,  pending  an  appeal 
against  the  decree,  or  whether  secu- 
rity will  be  required  from  such  party 
before  payment  pending  an  appeal — 
qucere.     Suisse  v.  Lowther,  438 

SUBSTITUTION. 
See  Legacy,  1,  3. 


TENANT  FOR  LIFE. 

SUPPLEMENTAL  BILL. 

1 .  The  Defendants  to  an  ori^nal 
bill  held  to  be  necessary  parties  to  a 
supplemental  bill  against  a  new  De- 
fendant, where  the  interests  of  such 
original  Defendants  as  well  as  those 
of  the  new  Defendant  required  that 
the  new  Defendant  should  be  a  party 
to  the  suit.  Jones  v.  Hawells,  Jones 
V.  Godsall,  342 

2.  Bill,  by  one  of  two  next  of  kin, 
to  recover  from  the  executors  of  a 
testator  funds  as  to  which  it  was  al- 
leged that  he  died  intestate,  and 
wbich,  in  that  case,  they  had  erro- 
neously applied.  The  defendants,  by 
their  answer,  said,  that  there  was  an- 
other person,  a  next  of  kin.  Afler 
the  cause  was  at  issue,  the  Plaintiff 
filed  a  supplemental  bill  against  the 
other  next  of  kin  alone: — Held,  that 
the  Defendants,  the  executors,  ought 
to  have  an  opportunity  of  stating 
upon  the  pleadings  any  case  they 
might  have  as  against  the  other  next 
of  kin,  and  that  therefore  the  execu- 
tors ought  to  be  parties  to  the  sup- 
plemental bill.  lb. 


SURVIVORS. 

See  LEGACY,  1. 
Will,  3,  5. 

TAXATION. 
See  Costs,  4. 

TENANT  FOR  LIFK 

A  tenant  for  life  cannot  lay  out 
monies  in  building  or  improvements 
on  the  estate,  and  charge  them  on 
the  inheritance;  and,  therefore,  the 
Court  will  not  direct  an  inquiry  what 
sums  were  expended  by  the  tenant 
for  life,  in  substantial  improvements, 
beneficial  to  the  inheritance.  Calde' 
eott  V.  Brown f  144 

VOL.  II. 


TRAVERSING  NOTE.      689 

TENANT  IN  TAIL. 
See  Parties,  1. 

TIME. 

See  Amendment,  3. 

The  19tb  Order  of  April,  1828, 
althougb  it  excludes  the  Micbaelmas 
and  Christmas  vacations  from  being 
reckoned  in  the  time  allowed  for 
amending  bills,  has  not,  in  a  case 
where  the  answer  must  be  deemed 
sufficient  before  the  vacation,  and  the 
Plaintiff  has  obtained  no  order  to 
amend,  the  effect  of  excluding  the 
vacation  from  being  counted  in  the 
second  period  of  two  months,  at  the 
end  of  which,  according  to  the  4th 
and  16tb  Orders  of  April,  1828,  the 
Defendant  may  move  to  dismiss  for 
want  of  prosecution.  The  26th  Or- 
der of  December,  1833,  makes  no 
difference  in  that  respect.  Golds- 
worthy  v,  Crossley,  639 

TITHES. 
See  Extra-Parochiality. 

TITLE. 
See  Pleading,  2. 

Title-deeds. 

iS^tftf  Production  of  Documents,  1. 

TRAVERSING  NOTR 

The  traversing  note,  filed  and  serv- 
ed under  the  2 1  st  Order  of  August, 
1841,  has  the  same  effect  as  an  an- 
swer, in  traversing  the  whole  of  the 
bill;  but  it  has  not,  for  the  purpose 
of  evidence,  the  same  effect  as  an 
answer  upon  oath.     Martin  y.  Nor- 

596 
3  a 
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PRACTICE. 


^Bnj,  charging  the  Defendants  with 
concerting  and  effecting  various  frau- 
dulent and  illegal  transactions,  where- 
by the  property  of  the  company  was 
misapplied,  aliened,  and  wasted;  that 
there  had  ceased  to  be  a  sufficient 
number  of  qualified  directors  to  con- 
stitute a  board;  that  the  company  had 
no  clerk  or  office;  that  in  such  cir- 
cumstances the  proprietors  had  no 
power  to  take  the  property  out  of  the 
hands  of  the  Defendants,  or  satisfy 
the  liabilities  or  wind  up  the  affairs 
of  the  company;  praying  that  the  De- 
fendants might  be  decreed  to  make 
good  to  the  company  the  losses  and 
expenses  occasioned  by  the  acts  com- 
plained of;  and  praying  the  appoint- 
ment of  a  receiver  to  take  and  apply 
the  property  of  the  company  in  dis- 
charge of  its  liabilities,  and  secure  the 
surplus:  the  Defendants  demurred. — 
Held,  that,  upon  the  facts  stated,  the 
continued  existence  of  a  board  of  di- 
rectors de  facto  must  be  intended; 
that  the  possibility  of  convening  a 
general  meeting  of  proprietors  capa- 
ble of  controlling  the  acts  of  the  exist- 
ing board  was  not  excluded  by  the 
allegations  of  the  bill;  that  in  such 
circumstances  there  was  nothing  to 
prevent  the  company  from  obtaining 
redress  in  its  corporate  character  in 
respect  of  the  matters  complained  of; 
that  therefore  the  Plaintiffs  could  not 
sue  in  a  form  of  pleading  which  as- 
sumed the  practical  dissolution  of  the 
corporation;  and  that  the  demurrers 
must  be  allowed.     Fo89  v.  Harbottle, 

461 

POLICY  OF  INSURANCE. 

1.  In  1816,  D.  assigned  a  policy  of 
insurance  on  his  life  to  a  trustee  to 
secure  a  sum  of  money  owing  to  W.; 
and  soon  afterwards,  the  solicitor  of 
W.  caused  a  memorandum  to  be  en- 
tered in  the  office  of  the  Insurance 
Company,  directing  that  all  letters 
were  to  be  sent  to  such  solicitor,  and 


the  premiums  were  thenceforth  paid 
by  W.,  through  the  hands  of  such 
solicitor;  but  the  Insurance  Company 
were  not  informed  on  whose  behalf 
the  sohcitor  acted.  In  1826,  D.  be- 
came bankrupt,  and  his  assignees  de- 
clined to  interfere  respecting  the  po- 
licy. The  premiums  continued  to  be 
paid  by  W.,  through  his  sohcitor, 
during  his  life,  and  by  the  executors 
of  W.,  through  their'  bankers,  after 
his  death.  D.  died  in  1839.— JITW</, 
that  the  policy  was  in  the  order  and 
disposition  of  the  bankrupt,  and  that 
there  was  not  any  notice  given  to  the 
insurance  office  of  the  assignment  of 
the  policy  to  take  it  out  of  such  order 
and  disposition.     West  Y.Reid,    249 

2.  That  the  conduct  of  the  assig- 
nees did  not  amount  to  an  abandon- 
ment of  any  right  which  they  had  to 
the  benefit  of  the  policy.  lb. 

3.  That  the  executors  of  W.  had  a 
lien  on  the  policy  for  the  amount  of 
the  premiums  which  had  been  paid 
by  W.,  and  his  estate,  and  the  inter- 
est thereon;  and  that  they  were  en- 
titled to  payment  of  the  amount  there- 
of out  of  the  monies  payable  under  the 
policy.  lb. 

POWER. 
See  Appointment,  2. 

PRACTICE. 
See  Address  for  Service. 
Affidavit. 
Amendment. 
Answer,  1. 
Appearance. 
Attachment. 
Bill  and  Answer. 
Bill  of  Revivor. 
Commission. 
Confirming  Report. 
Creditor's  Suit. 
Decree. 
Depositions. 
Evidence^  1. 
Exceptions. 


PRISONER. 


PRO  CONFESSO. 
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Forma  Pauperis. 
Guardian. 
Intituling  Cause. 
Motion. 
Office  Copy. 

Parties  out  of  the  Jurisdic- 
tion. 
Payment  out  of  Court. 
Preliminary  Inquiries. 
Prisoner. 

Production  of  Documents. 
Pro  Confesso. 
Proof  of  Debt. 
Receiver. 
Service. 
Time. 

Traversing  Note. 
Witness. 
Writ. 
Writ  of  Assistance. 


PRELIMINARY  INQUIRIES. 

1.  Motion  under  the  5lh  Order  of 
the  9th  of  May,  1839,  for  special 
accounts  and  hiquiries.  not  merely 
preliminary  to  the  decision,  at  the 
hearing,  of  the  questions  in  the  cause, 
hut  involving  the  decision  of  some  of 
those  questions,  refused.  Curd  v. 
Curd,  116 

2.  Motion  for  inquiries,  as  prelimi- 
nary, under  the  5th  Order  of  the  9th  of 
May,  1839,  refused,  where  the  ne- 
cessity of  the  inquiries  would  depend 
upon  a  certain  effect  being  given  to  a 
will  of  difficult  construction.  Breeze 
y.  English,  118 

3.  Order  for  preliminary  inquiries, 
under  the  5th  Order  of  the  9th  of  May, 
1839,  refused,  where  some  of  the  De- 
fendants, suggested  to  be  out  of  the 
jurisdiction  had  not  appeared.  Bar- 
rett V.  Buck,  520 

PRISONER. 
A  defendant,  in  custody  for  not  an- 
swering, and  brought  up  to  have  the 
bill  taken  pro  confesso  against  him, 
within  the  time  limited  by  the  statute. 


1  W.  4,  c.  36,  s.  15,  rule  13,  asked 
for  time  to  put  in  his  answer,  and 
three  weeks  was  thereupon  given  him, 
with  liberty  to  apply  for  his  discharge 
upon  having  answered.  The  time 
fixed  by  the  same  rule  of  the  statute 
for  retaining  a  defendant  in  custody, 
without  obtaining  the  order  for  taking 
the  bill  pro  confesso,  expired  during 
the  three  weeks:  no  answer  was  put 
in: — Held,  that  in  such  circumstances 
the  defendant  was  not  entitled  to  his 
discharge  under  the  13th  rule  of  the 
statute,  but  was  remitted  to  (he  situ- 
ation he  would  have  been  in  if  that 
provision  of  the  statute  had  not  ex- 
isted.    Woodward  v.  Conebeer,    506 

PROBATE. 
Setnble,  the  question  whether  a  pre- 
rogative or  a  diocesan  probate  is  ne- 
cessary, depends,  not  upon  the  place 
in  which  the  estate  of  the  testator 
comes  to  be  administered,  but  on  the 
local  situation  of  the  property  at  the 
time  of  his  death.     Jones  v.  Howells, 

342 
PROBATE  DUTY. 
See  Executor  and  Adminis- 
trator. 

PRO  CONFESSO. 

See  Absconding. 

Bill  of  Reviver. 

1 .  A  defendant  in  contempt  for  not 
answering  the  bill, — brought  to  the 
bar  and  remanded, — and  again  brought 
up  by  habeas  corpus,  twenty-eight 
days  after  having  been  remanded, 
upon  motion  to  take  the  bill  pro  con- 
fesso, under  the  stat.  1  Will.  4,  c.  36, 
s.  15,  rule  2,  may  file  his  answer  after 
the  motion  is  made;  and,  semble,  at 
the  latest  time  on  that  day.  Robin- 
son v.  Stanford,  149 

2.  Process  for  taking  a  bill  pro 
confesso  under  the  Ist  Order  of  the 
11th  of  April,  1842,  against  a  De- 
fendant deemed  to  have  absconded, 


686  PRODUCTION  OF  DOCUMENTS. 


RECEIVER. 


after  appearance  by  his  own  clerk  in 
Court.    Harrison  y.  Siewardson,  533 

3.  Order  I.  of  the  11th  of  April, 
1842,  as  to  taking  bills  pro  confesso, 
applies  to  suits  commenced  before,  as 
well  as  afler,  the  date  of  the  order.  16. 

4.  Proceedings  for  taking  the  bill 
pro  oonfesso,  under  the  Order  I.  of 
the  nth  of  April,  1842,  against  a 
Defendant  deemed  to  have  absconded, 
for  whom  an  appearance  has  been  en- 
tered under  the  Order  VIII.  of  the 
26th  of  August,  1841,  and  who  does 
not  afterwards  appear  by  his  own  so- 
licitor.     Mto/t  v.  Brown,  618 

5.  Where  a  Defendant,  after  being 
served  with  the  subpcena  to  appear  and 
answer  the  bill,  does  not  enter  an  ap- 
pearance by  his  own  solicitor,  but  ab- 
sconds to  avoid  the  process  of  the 
Court,  the  Plaintiff  may,  on  the  bill 
taken  pro  oonfesso,  under  the  Order  I. 
of  the  11th  of  Aprils  1842,  proceed 
ex  parte  as  against  a  defendant  who 
has  not  appeared,  although  the  plain- 
tiff has  entered  an  appearance  for 
him,  under  the  Order  VIII.  of  the 
26th  of  August,  1841.  Eltoft  v. 
Brown,  621 

6.  Bill  ordered  to  be  taken  pro 
confesso  in  vacation,  under  the  sta- 
tute 1  Will  4,  c.  36,  s.  15,  rule  2. 
Simmons  v.  Wood,  644 


PRODUCTION  OF  DOCUMENTS. 

1.  Title-deed  of  the  Defendant  or- 
dered to  be  produced,  where  it  con- 
tained a  recital  that  might  affect  him 
with  constructive  notice  of  the  plain- 
tiff's interest  in  the  estate.  Neesom 
T.  Clarkson,  166 

2.  Documents  directed  to  be  depo- 
sited with  the  clerk  of  records  and 
writs,  afler  an  order  allowing  the 
Plaintiff  or  his  solicitors  to  inspect 
and  take  copies  thereof  at  the  office 
of  the  Defendant's  solicitors, — the 
solicitors  not  agreeing  by  whom  the 


copies  were  to  be  made.     Prentice  r. 
Phillips,  152 

3.  Delay  in  moving  for  production 
of  documents  until  after  the  Defend- 
ant's witnesses  are  examined,  and  the 
exhibits  marked,  whereby  the  Plain- 
tiff may  ascertain  which  are  the  De- 
fendant's exhibits,  is  no  objection  to 
the  order  being  made.  Duke  of  Beau- 
fort V.  Taylor,  245 

4.  In  a  suit  for  taking  a  partner- 
ship account  between  solicitors,  the 
Plaintiff  is  entitled  to  the  discovery 
and  production,  in  the  usual  way,  of 
papers  material  to  the  account,  al- 
though such  papers  relate  to  profes- 
sional business  transacted  for  their 
clients: — Semble.   Brown  v.  Perkins, 

540 

PROFESSIONAL  CONFIDENCE. 
iSee  Production  of  Documents,  4. 

PROJECTORS. 
See  Joint-stock  Company. 

PROOF  OF  DEBT. 
See  Creditor's  'Suit,  5,  6,  7. 

PROOF  OF  EXHIBITS. 
See  Bill  and  Answer. 

PROPER  USE. 
See  Separate  Use. 

RECEIVER. 

Receiver  of  a  West  India  estate 
applied  for  by  one  of  the  parties  enti- 
tled to  a  charge  thereon,  against  the 
tnistee,  refused,  notwithstanding  the 
estate  was  depreciated  in  value,  and 
incumbrances  thereon  were  increas- 
ing,— ^the  management  of  the  trustee 
not  appearing  to  be  improper.  Bark- 
ley  T.  Lord  Reay,  308 


SERVICE. 


SOLICITOR  AND  CLIENT.    687 


RECITAL. 
See  Evidence,  2. 

Production  of  Documents^  1 . 

REDEMPTION. 
See  Mortgage,  3. 

RETAINER. 

The  representative  of  a  deceased 
executor,  in  accounting  for  the  ezecu- 
tor'a  receipts  of  the  tnist  estate, — 
held  not  to  be  entitled,  by  way  of 
duekargey  to  the  amount  of  a  debt 
owing  to  the  executor  from  his  testa- 
tor, without  evidence  of  retainer  of 
the  debt  by  the  executor  in  his  life- 
time:  the  amount  can  only  be  claimed 
as  a  debt  against  the  estate.  Burge 
T.  Bruiian,  373 

REVOCATION. 
See  Heir-at-Law. 

SEPARATE  USE. 
The  testator  directed  an  annuity  to 
be  paid  by  the  trustees,  appointed  by 
his  will,  into  the  proper  hands  of  his 
daughter  A.,  the  wife  of  L.,  for  her 
own  proper  use  and  benefit; — Held, 
that  it  was  not  a  trust  for  the  sepa- 
rate use  of  the  daughter.  Blacklow 
v.Lawe,  49 

SERVICE. 
See  Amendment,  1,  2. 

1 .  Personal  service  on  a  Plaintiff, 
(suing  in  person),  of  notice  of  ap- 
pearance, is  regular,  under  the  2 1st 
Order  of  the  26th  of  October,  1842; 
where  the  Plaintiff  has  omitted  to  en- 
dorse on  the  subpoena  to  appear  an 
address  for  service,  as  required  by  the 
20th  Order  of  the  2Gth  of  October, 
1842,  although  an  address  for  service 
has  been  endorsed  on  the  bill.  Price 
T.fFebb,  513 

2.  An  order  for  leave  to  sue  in 
forma  pauperis  is  not  inoperative,  al- 
though it  is  not  served,  where  there 


is  no  mal4  fides  in  withholding  it, 
and  no  step  has  been  taken  in  the 
cause  inconsistent  with  the  order. 
Church  V.  Marsh,  652 

3.  Semble,  the  same  rule  applies 
to  orders  of  course,  generally.        lb. 

SHIP  REGISTRY  ACT. 
<S^ee  Jurisdiction,  1. 

SOLICITOR. 
See  Discovery,  2. 
Lien,  1,  2,  3. 
Notice,  3. 
Production  of  Documents,  4. 

1 .  An  executor  who  acts  as  solici- 
tor in  a  cause,  in  which  he  is  a  partjr 
in  his  representative  character,  though 
he  is  only  allowed  personally,  as 
against  the  estate,  such  costs  as  he 
actually  pays, — held  entitled  to  be 
allowed,  as  against  the  estate,  that 
proportion  of  the  whole  costs  which 
liis  town  agent  in  the  cause  was  enti- 
tled to  receive.     Burge  v.  Brutton, 

373 

2.  An  executor  is  not  entitled  to 
be  allowed  the  costs  of  a  suit  in  re- 
spect of  the  estate,  prosecuted  by  a 
solicitor  whom  he  did  not  employ: 
the  solicitor  himself  is  the  party  to 
apply  for  costs,  as  a  lien  on  the  Amd 
which  he  has  recovered.  lb. 

SOLICITOR  AND  CLIENT. 

1 .  On  a  question  of  the  propriety 
of  a  purchase  by  a  solicitor  from  his 
client,  the  solicitor,  in  order  to  sus- 
tain the  transaction,  must,  if  he  was 
solicitor  in  hdc  re,  shew  that  he  gave 
his  client  all  that  reasonable  advice 
against  himself,  which  his  office  of 
solicitor  would  have  made  it  his  duty 
to  have  given  him  against  a  third 
person;  but  the  nature  of  the  proof 
varies  according  to  the  subject  of  the 
purchase,  the  relative  situation  of  the 
parties,  and  the  equality  of  the  foot- 
ing upon  which  they  stand,  in  refer- 
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SUBSTITUTION. 


ence  to  the  subject  of  the  contract; 
and,  although  the  relationship  of  at- 
torney and  client  may  exist,  yet,  if  it 
has  no  existence  in  hdc  re,  the  rule 
with  regard  to  the  onus  of  proof  may 
no  longer  be  applicable.  Edwards  v. 
Meyriek,  60 

2.  It  appeared  by  the  evidence, 
although  it  was  not  stated  on  the 
pleadings,  that  the  value  of  the  mine- 
rals in  an  estate  purchased  by  the 
solicitor  from  his  client  was  consider- 
ably increased  after  the  purchase, 
owing  to  a  railroad,  then  contemplated, 
having  been  afterwards  formed  through 
the  immediate  neighbourhood:  Sent- 
ble,  this  was  a  merely  speculative  ad- 
vantage, the  communication  of  which 
to  his  client,  the  solicitor  would  not 
be  bound  to  prove,  the  parties  being 
in  the  same  situation  with  reference 
to  the  means  of  forming  an  opinion 
upon  it.  lb, 

3.  Purchase  by  a  solicitor  from  his 
client  sustained  under  the  circum- 
stances, though  part  of  the  consider- 
ation was  made  up  of  costs.  lb. 

SPECIFIC  PERFORMANCE. 
See  Consideration. 

A  bill  by  a  landlord  against  his 
tenant  for  specific  performance  of  an 
agreement  for  a  lease  to  be  taken  by 
the  latter,  and  an  action  by  the  land- 
lord against  the  tenant  for  use  and 
occupation  of  the  premises  during  a 
part  of  the  term :  — Held  to  be  pro- 
ceedings for  the  same  matter,  so  far 
as  the  subject  of  the  suits  was  co- 
extensive.    Ambrose  v.  Noit,        649 

STATUTES,  CONSTRUCTION  OF. 
7  Geo.  2,  c.  20,  s.  2. 
See  Foreclosure. 

41  Geo.  3,  c.  107,  s.  1. 
54  Geo.  3,  c.  156,  *.  4. 

1 .  Whether  a  court  of  equity  is  a 


court  of  record  within  the  meaning  of 
the  statutes  41  Geo.  3,  c.  107,  s.  1,  or 
54  Geo.  3,  c.  156,  s.  4,^Quare. 
Coibum  V.  Simms,  543 

4  Geo.  4,  e.  76,  s.  23. 
See  Discovery,  3. 

1  JFiU.4,c.36,8.  \5,Rale2. 
See  Pro  Confesso. 

2.  Where  a  defendant,  who  is  in 
custody  for  contempt  for  not  an- 
swering the  bill,  has  been  brought 
up  and  remanded,  under  the  stat. 
1  Will.  4,  c.  36,  s.  15,  the  two  months 
and  six  weeks,  given  by  the  13th  rule, 
is  not  interrupted  by,  but  will  run  in, 
the  vacation,  although,  if  the  thirty 
days  allowed  by  the  5th  rule,  for  first 
bringing  the  defendant  up  after  he  is 
actually  in  custody,  should  expire  in 
vacation,  that  time  is  extended  to  in- 
clude the  four  first  days  of  the  follow- 
ing term.     Simmons  v.  Wood,       644 

I  mil.  4,  C.60. 

See  Trustee. 

3^4  Will.  4,  c.  27,  s.  28. 
See  Adverse  Possession. 

3^4  Will.  4,  c.  27,  s.  42. 
3  I-  4  Will.  4,  c.  42,  s.  3. 

See  Mortgage,  2,  3,  4. 


STAY  OF  EXECUTION. 

Whether  the  execution  of  a  decree 
for  payment  of  a  legacy  to  a  party 
who  is  residing  in  a  foreign  country 
will  be  stayed,  pending  an  appeal 
against  the  decree,  or  whether  secu- 
rity will  be  required  from  such  party 
before  payment  pending  an  appeal — 
qucere.     Suisse  v.  Lowther,  438 

SUBSTITUTION. 
See  Legacy,  1,  3. 


TENANT  FOR  LIFE. 

SUPPLEMENTAL  BILL. 

1 .  The  Defendants  to  an  original 
bill  held  to  be  necessary  parties  to  a 
supplemental  bill  against  a  new  De- 
fendant, where  the  interests  of  such 
original  Defendants  as  well  as  those 
of  the  new  Defendant  required  that 
the  new  Defendant  should  be  a  party 
to  the  suit.  Jones  v.  Howells,  Jones 
T.  Godsall,  342 

2.  Bill,  by  one  of  two  next  of  kin, 
to  recover  from  the  executors  of  a 
testator  funds  as  to  which  it  was  al- 
lied that  he  died  intestate,  and 
wbich,  in  that  case,  they  had  erro- 
neously applied.  The  defendants,  by 
their  answer,  said,  that  there  was  an- 
other person,  a  next  of  kin.  Afler 
the  cause  was  at  issue,  the  Plaintiff 
filed  a  supplemental  bill  against  the 
other  next  of  kin  alone: — Heldy  that 
the  Defendants,  the  executors,  ought 
to  have  an  opportunity  of  stating 
upon  the  pleadings  any  case  they 
might  have  as  against  the  other  next 
of  kin,  and  that  therefore  the  execu- 
tors ought  to  be  parties  to  the  sup- 
plemental bill.  lb. 

SURVIVORS. 

See  Legacy,  1 . 
Will,  3,  5. 

TAXATION. 
See  Costs,  4. 

TENANT  FOR  LIFE. 

A  tenant  for  life  cannot  lay  out 
monies  in  building  or  improvements 
on  the  estate,  and  charge  them  on 
the  inheritance;  and,  therefore,  the 
Court  will  not  direct  an  inquiry  what 
sums  were  expended  by  the  tenant 
for  life,  in  substantial  improvements, 
beneficial  to  the  inheritance.  Calde' 
eott  V.  Brown f  144 
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TENANT  IN  TAIL. 
See  Parties,  1. 

TIME. 

See  Amendment,  3. 

The  19tb  Order  of  April,  1828, 
althougb  it  excludes  the  Michaelmas 
and  Christmas  vacations  from  being 
reckoned  in  the  time  allowed  for 
amending  bills,  has  not,  in  a  case 
where  the  answer  must  be  deemed 
sufficient  before  the  vacation,  and  the 
Plaintiff  has  obtained  no  order  to 
amend,  the  effect  of  excluding  the 
vacation  from  being  counted  in  the 
second  period  of  two  months,  at  the 
end  of  which,  according  to  the  4th 
and  16tb  Orders  of  April,  1828,  the 
Defendant  may  move  to  dismiss  for 
want  of  prosecution.  The  26th  Or- 
der of  December,  1833,  makes  no 
difference  in  that  respect  Golds- 
worthy  V.  Crossley,  639 

TITHES. 
See  Extra-Parochiality. 

TITLE. 
See  Pleading,  2. 

TITLE-DEEDS. 
See  Production  of  Documents,  1  • 

TRAVERSING  NOTR 

The  traversing  note,  filed  and  serv- 
ed under  the  2 1  st  Order  of  August, 
1841,  has  the  same  effect  as  an  an- 
swer, in  traversing  the  whole  of  the 
bill;  but  it  has  not,  for  the  purpose 
of  evidence,  the  same  effect  as  an 
answer  upon  oath.     Martin  v.  Nor- 

596 
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TRUSTEE. 


VENDOR  AND  PURCHASER. 


TRUST,  DELEGATION  OF. 
See  Appointment,  1,  2. 

TRUSTEE. 

See  Pleading,  1. 

In  a  suit  hj  an  equitable  mort- 
gagee of  leaseholds  to  enforce  his  se- 
curity, a  decree  was  made  for  sale  in 
default  of  payment,  and  the  premises 
were  sold  under  the  decree:  the  mort- 
gagor, then  out  of  the  jurisdiction, 
was  held  not  to  be  a  trustee,  within 
the  act  1  Will.  4,  c.  60,  for  the  pur- 
chaser, but  to  be  a  trustee,  within 
that  act,  for  the  Plaintiff  in  the 
cause;  and  a  person  was  appointed 
to  execute  the  assignment  in  the 
place  of  such  trustee.   King  y,  Leach^ 

57 

TRUSTEE    AND    CESTUI    QUE 
TRUST. 

See  Joint  Stock  Company. 
Parties,  1,  4,  5. 

Trust-funds  were  invested  in  the 
purchase  of  transferable  shares  in  a 
Banking  Company,  in  the  name  of 
one  of  the  trustees,  who  executed  a 
declaration  of  the  trusts  thereof,  (the 
rules  of  the  company  not  allowing 
shares  to  stand  in  the  name  of  joint- 
owners  or  cestui  que  trusts).  The 
trustee  was  also  a  proprietor  of  shares 
in  his  own  right  in  the  same  Com- 
pany, and  made  various  sales  and 
purchases  of  shares  therein.  There 
was  nothing  to  distinguish  which 
were  the  individual  shares  held  by  the 
different  proprietors,  the  same  being 
in  the  nature  of  capital,  expressed  by 
quantity.  The  trustee  contracted  to 
assign  a  certain  number  of  shares  to 
the  Banking  Company  as  a  security 
for  advances  which  they  made  to 
him:  he  afterwards  became  bankrupt: 
— Held,  that  the  trustee  must  be 


presumed  to  have  transferred  or 
pledged  such  shares  as  belonged  to 
himself,  and,  so  far  as  he  had  shares 
of  his  own,  not  to  have  transferred  or 
pledged  the  shares  of  his  cestui  que 
trusts.  That,  therefore,  the  cestui 
que  trusts  were  entitled  to  so  many  of 
tne  shares  standing  in  the  name  of  the 
trustee  at  the  time  of  his  bankruptcy, 
as  could  be  presumed  to  be  identical 
with  the  shares  in  which  the  trust- 
funds  were  invested,  from  the  fact 
that  such  a  number  of  shares  had 
always  thenceforward  stood  in  the 
name  of  the  trustee.  Pinkett  v. 
fFriffht,  120 

TRUST  FOR  SALE. 
See  Conversion. 

UNDUE  INFLUENCE. 
See  Solicitor  and  Client,  1,  3. 


VACATION. 

See  Pro  Confesso,  6. 
Time. 


VENDOR  AND  PURCHASER. 

See  Conditions  of  Sale. 
Solicitor,  3. 
Trustee. 

1 .  Where  an  estate  was  directed  by 
the  testator  to  be  sold  after  the  death 
of  a  certain  person,  and  the  sale  was 
made  during  the  life  of  that  person, 
under  a  decree,  some  of  the  persons 
interested  in  the  proceeds  being  in- 
fants or  not  sui  juris,  the  Court  would 
not  compel  the  purchaser  to  accept 
the  title.  Blacklow  v.  Laws,  40 

2.  The  purchaser  of  the  estate  of 
an  insolvent  debtor  from  his  assig- 
nees, at  a  sale  by  auction,  will  not  be 
affected  by  constructive  notice  of  cir- 
cumstances of  negligence  on  the  part 


WILL. 


WILL. 
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of  the  assignees,  in  conducting  the 
sale, — such  circumstances  being  en- 
tirely collateral  to  any  question  of  title. 
Borell  V.  Dan,  440 

3.  A  sale  of  the  estate  of  an  insol- 
vent debtor,  made  bon^  fide,  at  a 
public  auction,  is  not,  after  conveyance 
to  the  purchaser,  necessarily  voidable 
in  equity,  only  because  the  purchaser, 
after  the  sale,  but  before  the  convey- 
ance, had  notice  of  circumstances  at- 
tending the  conduct  of  the  sale  by  the 
assignees,  amounting  to  negligence  on 
their  part.  Ih, 

VOID  LIMITATION. 
See  Condition. 

WAIVER. 
See  Conditions  of  Sale,  2. 

WILL. 

See  Absolute  Interest. 

1.  Giflt  of  a  residue  of  real  and 
personal  estate  to  trustees  to  sell,  get 
in,  and  pay  and  divide  the  money 
arising  therefrom,  unto  and  equally 
among  the  testator's  children,  so  soon 
as  the  youngest  should  attain  twenty- 
one, — the  daughter's  shares  to  be  in- 
vested and  secured,  and  the  interest 
paid  to  such  daughter,  and  the  prin- 
cipal to  be  disposed  of  amongst  her 
children  as  she  might  direct;  if  no 
child,  the  share  to  be  divided  amongst 
the  survivors  of  the  testator's  children 
equally,  and,  in  case  of  the  death  of 
any  of  his  children  leaving  lawful 
issue,  the  testator  gave  to  such  issue 
the  share  the  parent  would  have  been 
entitled  to  have: — Held, 

That  the  residuary  share  of  a 
child,  who  attained  twenty-one,  and 
died  before  the  time  of  division,  pass- 
ed to  his  representatives.  Leeming 
V.  Skerratt,  18 

2.  That  no  child,  who  did  not  at- 
tain twenty-one,  was  intended  to  take 


any  interest  in  the  residue.    Semble, 

lb. 

3.  That  the  word  "survivors"  in 
the  residuary  clause,  must  be  con- 
strued in  its  natural  sense,  and  not  as 
importing  "others,"  and  that  this 
construction  of  the  word  in  one  part 
of  the  will  must  govern  the  construc- 
tion of  the  same  word  in  the  other 
part.  lb, 

4.  That  the  gift  of  the  part  or  share 
of  a  parent  dying  leaving  issue,  to 
such  issue,  applied  both  to  the  ori- 
ginal and  accruing  shares  of  the  resi- 
due, but  not  to  the  particular  legacies. 

lb. 

5.  The  testator  gave  his  real  and 
personal  estate  in  trust  for  his  nephew 
John  for  life,  and,  after  his  death,  to 
be  conveyed  and  transferred  to  the 
eldest  son  of  John  on  his  attaining 
twenty-one,  with  limitations  over  in 
Uke  manner,  if  there  was  no  such  son 
of  John,  to  two  other  nephews  of  the 
testator,  and  their  sons  successively; 
and  in  case  none  of  them,  the  said 
three  nephews,  should  have  a  son 
who  should  survive  the  survivor  of 
them,  and  attain  twenty-one,  the  tes- 
tator then  devised  the  estate  in  like 
manner  to  a  fourth  nephew  and  his 
sons,  with  remainders  over  to  their 
respective  daughters : — Held,  that  the 
testator  in  the  words  of  devise  to  the 
fourth  nephew  must  be  construed  to 
mean  that  such  limitation  should  take 
effect  in  case  none  of  the  first  three 
nephews  should  leave  a  son  surviving 
his  parent  and  attaining  twenty-one, — 
a  different  construction  being  repug- 
nant to  specific  directions  as  well  as 
to  the  general  scheme  of  the  will, — 
creating  cases  of  intestacy, — and  sup- 
posing a  capricious  and  irrational  in- 
tention;— and  that,  therefore,  a  son 
of  John,  surviving  his  father  and  at- 
taining twenty-one,  was  entitled  to  an 
absolute  conveyance  and  transfer  of 
the  real  and  personal  estate.  Hil- 
lersd<m  v.  Lowe^  355 
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WRIT. 


6.  Circomstances  in  which  one 
tesUmeotaiy  instrument  is  held  to 
be  in  substitution  for,  or  a  mere  repe- 
tition of,   another.     Suisse  ▼.  Low- 

tker,  424 

WITNESS. 

See  Commission. 

A  witness,  called  by  the  Plaintiff, 
and  cross-examined  by  the  Defend- 
ant, before  the  hearing,  on  a  point 
not  then  in  issue  in  the  cause,  allowed 
to  be  examined  again  by  the  Defend- 
ant on  the  same  issue,  when  raised 
before  ihe  Master  under  the  decree. 
WMtaker  v.  Wright,  32 1 

WRIT. 

The  subpoena  to  appear  and  an- 
swer is  a  writ  to  which  the  20th  Or- 


WRTT  OF  ASSISTANCE. 

der  of  the  26th  of  October,  1842,  ap- 
plies, although  it  is  not  sealed  in  the 
Clerk  of  Records  and  Writs  Office. 
Prices.  Webb,  515 


WRIT  OF  ASSISTANCE. 

A  party  is  entitled  to  a  writ  of  as- 
sistance, under  the  13th  Order  of 
August,  1841,  to  enforce  obedience 
to  a  decree,  although  the  memoran- 
dum, in  the  form  prescribed  by  the 
12th  Order  of  August,  1841,  en- 
dorsed  upon  the  copy  of  the  decree 
serred,  intimated  that  the  party  ne- 
glecting to  obey  it  would  be  liable  to 
process  by  attachment,  serjeant-at- 
arms,  or  sequestration.  Bower  y. 
Cooper,  412 
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